Hs T HE 


REPORTS 


— 


Sir EDWARD COKE, Ent. 


IN ENGL FS HK; 


IN THIRTEEN PARTS COMPLETE; 


SIT 


REFERENCES to all the Axciexr and Mopkxx 
BOOKS oF THE LAW. 


Exactly TRANSLATED and COMPARED with the Firſt and Laſt Edition 
in FRENCH, and printed Page for Page with the ſame. 


TO WHICH ARE NOW ADDED, 


THE RESPECTIVE PLEADINGS, 
Finnen 


10 Og 


The Whole newly REvisgp, and carefully CORRECTED and TRANSLATED, 
with many additional NOTES and REFERENCES, 


By GEORGE WILSON, SezJeAnT AT Law. 


Q 


LONDON, 


Printed for J. and F. RivixcTon, in St. Paul's Church-yard ; W. Owen 
G. KeaRsLyY, and M. WALLER, in Fleet-ſtreet; W. FLExNEY, in 
Holborn; and G. Rosixsor, in Pater-noſter Row, MDCCLXXVI. 


- FOE SPI , 


E 


THIRD PA RT 


OF T HE 


VF 


O F 


Sir EDWARD CO K E, Knt. 
Her Marre“ ATTORNEY-GENERAL, 


O F 


. Divers Reſolutions and Judgments given with great Deliberation, by the moſt 
Reverend Judges andSages of the Law, of Caſes and Matters inLaw which were 
never reſolved or adjudged before: And the Reaſons and Cauſes of the ſaid 
Reſolutions and Judgments, during the moſt happy Reign of the moſt illu- 
ſtrious and renowned Queen ELIZABETH, the Fountain of all JusTics, 


and Lirs of the LAW. 


With REFERENCES to all the BOOKS of the COMMON LAW, as well 
Ancient as Modern; And the PLEADINGSmENGLISH,carefully Reviſed 


and Corrected, 
By GEORGE WILSON, Serjeant at Law, 


Jer memoria eterna erit juſtus, & non timebit ab auditione mala. Ps ALM 105, 
Jaſtitia omninum virtutum princeps eft, tuta & fida comes humane vitæ; ea enim imperia, 


regna, populi, civitates reguntur, que fi de medio tallatur, nec conflare paſſit hominiin 
ſocietas. | ISIDORUS, 


Tuſlitia in feſe virtutes continet omnes, 


639597 „ 


ap. 


TO THE 


R E A 


UA M non utiles 
modo, ſed neceſſariæ 
plane fuerint judiciorum 
& cauſarum relationes 
olim editæ, facile vel ex 
duobus hiſce argumentis, 
in aliorum magnd copid, 
equo lectori conſtare po- 
teſt: primo, quod Reges 
noſtri Edwardus videlicet 
Ed. 3. Hen. 4. Hen. 5. 
Hen. 6. Ed. 4. Ricb. 3. 
& Hen. 7. aaa qua- 
tur & doctos legiim 
profeſſores ſelegerint & 
conſtituer, qui reveren- 
diſſimorum Tudichm ſen- 
tentias ac decreta man- 
darent literis, tum ut ſol- 
verentur quæſtiones du- 
bie ex opinionlim diſcre- 


DE 


OW profitable and ne- 
H ceſſary the reports of 
the judgments and caſes 
in law publiſhed in former 
ages have been, may un- 
to the learned reader, by 
theſe two conſiderations a- 
mong others evidently ap- 
pear. Firſt, that the Kings 
of this realm, that is to 
lay, E. 3. H. 4 H. 5. 
H. 6. E. 4. R. 3. and 
H. 7. did ſelect and ap- 
point * four diſcreet and 
learned profeſſors of law 
to report thejudgments and 
opinions of the reverend 
Judges, as well for re- 
ſolving of ſuch doubts and 
queſtions wherein there was 


(as in all other arts and 


A 3 ſciences 


* Theſe four 
reporters I 
take to be 
thoſe who 
have ſince 
been named 
readers, 4d 
elected co that 
office ov the 
reſpective 
inns of court. 
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fciences there often falls 
out, )diverſityof opinions, as 
ſo for the true and genuine 


ſenſe and conſtruttion of 


fuch ſtatutes and acts of 


_ parliament, as were from 


Now Ten, by 
adding May- 
nard's Ed. 2. 


time to time made and e- 
nacted. To the end that all 
the Judges and Juſtices in 
all the ſeveral parts of the 
realm, might, as it were, 
with one mouth in all men's 
caſes pronounce one and the 
ſame ſentence; whoſe learn- 
ed works are extant, and 
digeſted into nine ſeveral 
volumes,wherein if you ob- 
ſerve the unity and conſent 
of ſo many ſeveral Fudges 
and courts in ſo many ſuc- 
ceſſions of ages, and the co- 
herence and concordance of 
ſuch infinite, ſeveral, and di- 
vers caſes, (one, as it were 
with ſweet conſent and a- 
mity,provingandapproving 
another) it may be queſtion- 
ed whether the matter be 
worthy of greater admira- 
tion or commendation : for 
as in nature we ſce the in- 
finite diſtinction of things 
proceed from ſome unity, 
as many flowers from one 
root, many rivers from one 
fountain, many arteries in 
the body of man from one 
heart, many veins from 
one liver, and many ſi- 
news from the brain: ſo 
without queſtion Lex or- 
ta off cum mente divina, 


pantid (id quod in aliis fer? 
artibus & ſcientits uſu ve- 
nit) orte; tum ut de vo- 
ro ac genuino ſenſu eo- 
rum ſtatutorum legiimque 
in comitiis fixarum con- 
ftaret, qua de tempore in 
tempus late & ſancite 
fuerant; idgue eo fine 
quo Fudices ac Juſtitiæ 
præſides uni ver, in fin- 
gulis regni partibus, uno 
guaſi ore idem jus in om- 
nibus omnum hominiim 
cauſis dicerent. Horum 
igitur dofta ſanò opera, 
exlant adigeſta etiamdum 
in juſtia novem volumi- 
na: in quibus fquiaem 
conſpirantem unitatem & 
conſenſum tot lamque adeò 
diverſerum TJudiciim ac 
curiarum in tanta ſucceſ- 
fooniim & ſeculorum va- 
rietate obſervavteris, una 
etiam & cobærentiamatęue 
concordantiam canſarum 
pene infinitarum numero 
aaturd plane digunforum 
animadxerteris, quo modo 
una aliam, dulci quaſi Far- 
monia & offinitate am- 
plexetur, probet atque ap- 
probet ; profet;o in dubi- 
um vocari poterit, fit ne 
res admiratione potius, 
an commendatione majo- 
ri digna. Quod enim in 
natura videmus infinitam 
rerum diſtinctionem ab 
unitate aliquâ provenire, 
ut ab eadem radice mulios 


flores, 
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Plates, ab eodem fonte 
Plures rivulos, & in bu- 
mano corpore ab eodem 
corde multas arterias, ex 
uno jecore multas venas, 
nervos omnes ab uno ce- 
rebro, ita proculdubio 


lex orta eſt ex mente di- 


vi na, atque unitas hæc con- 
ſenſus plane admirabilis 
in tanta rerum diverſitate, 
non niſi a Deo bonarum 
legim & conſlitutioniim 
authore ac fonte dimana- 
vit. Huic argumento ac- 
cedit & ſecundùm illud 
ductum a multiplici & ju- 
cundo fructu quem ex iiſ- 
dem hiſce libris in equa 
Juſtitiæ executione, & 
trangquilla ac pacifica reg- 
ni hujus adminiſtratione 
jam inde percepimus. 

Sunt præterea & rela- 
tones aliæ majoribus inge- 
niis aptæ, paris ſane au- 
thoritatis, ſed perſpicuita- 
tis fort? minoris ; quales 
ſunt cauſarum formulæ ju- 
diciorumque in curiis regiis 
datorum monumenta, in 
quibus graves ſane ac di- 
ficiles quæſtiones, (diligen- 
ti prius adbibitd delibera- 
tione) maturo conſilio di- 
judicantur & definiuntur : 
ita tamen ut non expri- 
mantur judiciorum ſen- 
tentiarumque cauſe ac rati- 
ones, quandoquidem ſole- 
ant prudentes & dodti viri 
priu/quam judicant qui- 


READER: ili 
and this admirable unity 
and conſent in ſuch diver- 
ſity of things, proceeds only 
from God the fountain and 
founder of all good laws 
and conſtitutions. Secondly, 
in conſideration of the ſweet 
and delectable fruit that 
hath been reaped by thoſe 
works for the due adminiſ= 
tration of juſtice, and the 
government of the realm in 
peace and tranquillity. 


Beſides theſe there be re- 
ports fit for ſtronger capaci- 
ties of equal authority, but 
of leſs perſpicuity than the 
other ; and theſe be the ju- 
dicial records of the King's 
courts, wherein caſes of im- 
portance and difficulty are 
upon great conſultation and 
adviſement adjudged and 
determined, in which re-- 
cords the reaſons or caul- N bs 
es * of the judgment are Temp. E. 1, , 
not expreſſed; for wiſe and and 3, where 


th ſ 
learned men do before they and cut of 


judge, labour to reach to the judgment 


are f.quent- 
the depth of all the rea ly expreſſed 


ſons of the caſe in quel- in the record. 

- q ir judo A method 

tion, but in their judg N 
A 4 ments mendable. 
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To the READER. 


ments expreſs not any : and 
in troth if Judges ſhould 
ſet down the reaſons and 
cauſes of their judgments 
within every record, that im- 
menſe labour ſhould with- 
draw them from the neceſ- 
ſary ſervices of the com- 
mon- wealth, and their re- 
cords ſhould grow to be like 
Elephantjni libri of inhi- 
nite length, and in mine 
opinion "loſe ſomewhat of 
their preſent authority and 
reverence; and this 1s 
alſo worthy for learned and 
grave men to imitate, But 
mine advice 1 is, that when- 
ſoever a man is enforced to 
yield a reaſon of his op1- 
nion or judgment, that then 
he ſet down all authorities, 
precedents, realons, argu- 
ments and inferences what- 
ſoe ver that may be probably 
applied to the cafe in qutſ- 
tion; for ſome will be 
perſuaded or drawn by one, 
and ſome by another, ac- 
cording as the capacity or 
underſtanding of the hearer 
or reader is. Theſe re- 
cords, for that they contain 
great and hidden treaſure, 
are faithfully and ſafely 
kept (as they well deſerve) 
in the King's Treaſury. 
And yet got "fo kept but 
that any ſubject may for 
his neceſſary uſe and be- 
nefit have acceſs thereunto, 
which was the ancient law 


dem rationim moment 
ponderare, & in omnes rei 
controverſe latebras ac 
receſſus inquirere, derum 
inter judicandum ſenten- 
tiam nudam non cauſas di- 
cere. Et certe fiquidem 
ſententiarum ſuarum ra- 
tiones fingulis ediftis Ju- 
dices apponerent, & avo- 
caret eos immenſus ille la- 
bor a neceſſariis reipub 
negotiis, fierentque aded 
elephantinorum librorum 
fimiles eorum ſenlenliæ in 
inſinilam molem excre- 
ſcentes, denique aulbori- 
tatis atque reverentiæ pri- 
fling (med quidem opini- 
one) nonnibil amitterent : 
dignum itaque hoc eſt quod 
imitentur viri docti & gra- 
ves; utcungque ſuaſerim, 
quod fi quando contigerit 
ut opinionis judicizque ſai 
rationem quiſpiam coga- 
tur reddere, omnes tum 
demum afferat & accumu- 
let authoritates, omnia ex- 
empla, rationes item, ar- 
gumenta & illationes qua/- 
cunque qua cauſe contro- 
verſe probabiliter palſint 
applicart ; ita multiples 
ratio, alia alium pro cryjuſ- 
vis lectoris aut auditoris 
caplu trabet & perſuade- 
bit. Alque iſtæ quidem.judi- 
cum ſententiæ, quia plu- 
rimum continent  theſauri 
quaſh reconditi, tuth ac fi- 
delitir, in archivo reg io 

(idęue 
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(idgue merilo ſus maxi- 
mo) aſſervantur: 11a la- 
men interea ut cuivis ſub- 
dito liceat in ſum & com- 
modum ſuum illus adire 
O conſulere, id quod anti- 
gud lege Anglia cautum 
fuit, peſteaque declaratum 
& ſancitum in magris co- 
mitiis anno 46 Ed. 3. 
habitis, in hec verba + J. 
tem pria les commons que 
com? recorde & quecunque 


choſe en la court le Roy, de /e 


reaſon devoient demurr* il- 
lonques pur perpetual evi- 
dence, & eide de touts par- 
ties a icelly, & de touts 
ceux a queux en nul maner 
ills atteignent, quant me- 
ier lour ſuit. Et ja de no- 
veilrefuſent en la court nof- 
tre dit ſeig* de ſerche ou evi- 
dence en ton:r le Ny ou 
diſadvantage ae luy ; que 
leiſe ordeiner per eſtatute, 
que ſerche & exemplifica- 
tien ſoit faitz as toutz 
gentz, de queconque recorde 
gue les tauche en aſe” maner 
auxibien de ce que chiet en- 
co:mtre le Roy come autres 
gentz. Le Roy le voet. 
Perutiles etiam ſunt S 
anliqui lrgiim neſtrarum 
libri qui hodie extant, 
guales Glanvillus, Bradton, 
Britton, I leta, Ing bam, & 
Note Narrationes, necnon 
& recentiores alii, upote 
Vetus liber Tenorum, Natu- 


ra Erevium, Littleton, Dia- 


of England, and fo is de- 
clared by an act of parlia- 
ment in 46 E. 3. in theſe 
words: Tem. pria les com- 
mons que come recorde & que- 
cunqu? choſe en la court le 
Ray de reaſon devoient demurr” 
tongues pur perpetual evi- 
derce, & eide de touts par- 
ties a icelly, & de touts ceux 
a queux ea nul maner' ils at- 
teignent, quant meſtier lour 
fuit. Et ja de novell refu- 
ent en la court noſtre dit ſeign. 
de ſerche ou evidence encountr? 
le Roy ou diſadvantage de luy ; 
que pleiſe ordeiner per eftatute, 
que ſerche & exemplification 
ſeit failz as toutz gentz, de 
queconque recorde que les 
touche en afe* maner* auxibien 
de ce que chiet encountre le 
Roy come autres gentx. Le 
Roy le coet. 


Right profitable alſo are 
the ancient books of the 
common laws yet extant, 
as Glanvile, Bracton, Brit- 
ton, Fleta, Ingham, and 
Novæ Narrationes, and 
thoſe allo of later times, 
as the old Tenures, old Na- 
tura Brevium, Littleton, 

Doctor 
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Doctor and Student, Per- 
kins, Firzh. Nat. Br. and 
Stamford ; of which the Re- 
giſter. Littleton, Fitzher- 
bert, and Stamford are molt 
neceſſary and of greateſt 
authority and excellency ; 
and yet the other allo are 
not without their fruit. In 
reading of the caſes in the 
books at large, which ſome- 
times are obſcure and miſ- 
printed, if the reader, af- 
ter the diligent reading of 
the caſe, ſhall obſerve how 
the caſe is abridged in thoſe 
two great abridgments of 
juſtice Fitzherbert, and 
Sir Robert Brooke, it will 
both illuſtrate the caſe and 
delight the reader; and 
yet neither that of Statham, 
nor that of the Book of 
Aſſiſes is to be rejected: 
and for pleading, the great 
Book of Entrics is of ſin- 
gular uſe and utility, To 
the former reports you may 
add the exquilite and elabo- 
rate Commentaries at large 
of Maſter Plowden, a grave 
man, and ſingularly well 
learned, and the ſummary 
and fruitful obſervations of 
that famous and molt re- 
verend Judge and ſage of 
the law, Sir James Dyer, 
Knt, late Chief Juſtice of 
the court of Common Pleas, 
and mine own ſimple la- 
bours : then have you 15 
books or treatiſes, and as 


logus inter Doctorem & Stu- 
dioſum, Perkins, Fitzh. 
Natura Brevium, & Stam- 
ford: in quibus utcun- 
que Regiſtrum, Lilileton, 
Fitzh. & Stamford, facile 
primas partes cum uſus, 
tum authoritatis & digni- 
tatis vendicent, reliqui la- 
men omnes fruttu ſuo ne- 
guaguam carent. Prolixi- 
ores vero cauſarum relati- 
ones quod ailinet, in quibus 
obſcuritatis aliquid, erroris 
tem nonnihil typographi 
vitio occurrit, fiquidem 
fiudioſus lector poſt accu- 
ralam majorum librorum 
perledlionem, magna illa 
duo compendia, Fitzher- 
berti Judicis alterum, alte- 
rum Koberti Brooke militis 
in eadem quæſtione conſie- 
luerit, afferet profeti0 me- 
thedus hac multum & lu- 
cas cauſe, & lectori de- 
leftationis, Hiis accedant 
& Stathami atque Aſſiſa- 
rum, ut loquimur, duo alii 
non contemnends libri. 
Denique ad agendas cau- 
ſas, Intrationum ille, ut di- 
cimus, mag nus liber, uſum 
habet atque utilitatem 


fingularem ; iſtis fi lubet 


addas Magiſtri Plowden 
gravis ſane, dottique im- 
primis viri, enucleata pror- 


ſus et elaborata com- 


mentaria majora: com- 
pendicjas inſuper atque 
utiles obſervationes illuſ- 

triſſumi 
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triſſimi illius reverendiſſi- 
migue judicis ac juriſpe- 
riti Jacobi Dyer militis, 
communis (ut lequimur) 
banci, five actionum com- 
munium curiæ capitalis 
non ita pridem juſtitiarii: 
adjicias denique & labo- 
res meos qualeſcungue; at- 
que quindecim invenies i- 
ve libros five traclalus, to- 
tidemque etiam (præter 
compendia) relationum Ju- 
ta volumina de commu- 
ni noſtro jure ſcripta; ut 
de ftatutis interim ac de- 
cretis comitialilus, quo- 
rum magni aliqui Faven- 
tur libri, ptnuitùs taceam. 
Et quia difficile eſt illius 
artis aut ſcientiæ quam 
non profiterts, membrum 
aliquod vere atque limitate 
tradlare, quinimo impoſſi- 
bile ut quod non capit in- 
telleftns, lingua juſtè re- 
feral ; caveas imprimis 
monco, ab annalium no- 
ſtrorum ementitd juriſpru- 
dentia, legiimque vel fifta 
vel erronea relatione, que 
incauto alias facile impo- 
nat. Exempli gratia ; re- 
ferunt annales Gulielmum, 
quem appellant Conqueſto 
rem, vicecomituim munus 
in Hingu is provinciis de- 
creviſſe atque ordinaſſe, 
itemque & ſuſtitiæ praſides, 
qui pact conſer vandæ pro- 
ſpicerent & aclinquentes 
punirent, tatuiſſe, ubi no- 


many volumes of the Re- 
ports, beſides the Abridg- 
ments of the Common 
Laws; for I ſpeak not of 
the ſtatutes and acts of par- 
liament, whereof there be 
divers great volumes. And 
for that it is hard for 
a man to report any part or 
branch of any art or ſci- 
ence juſtly and truly, which 
he profeſſeth not, and im- 
poſſible to make a juſt and 
true relation of any thing 
that he underſtands not; J 
pray thee beware of chro- 
nicle law reported in our 
Annals, for that will un- 
doubtedly lead thee to er- 
ror : for example, they ſay 
that William the Conque- 
ror decreed that there 
ſhould be Sheriffs in every 
ſhire, and Juſtices of peace 
to keep the countries in 
quiet, and to ſee offenders 
puniſhed; whereas the 
learned know that Sheriffs 
were great officers and mi- 
niſters of juſtice, as now 
they are, long before the 


Conqueſt, and Juſtices of 


peace had not their being 
until almoſt three hundred 
years after, viz, in the firſt 
year of Edward the Third. 


But 


Note. 
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But the module of a 
preface will not ſuffer me 
to enter into that matter, 
whereat my mind began to 
kindle : I will only (to in- 
cite the ſtudious reader to 


runt dofti, et fuiſſe olim 
guales nunc ſunt, vel ante 
uitloris illius temp” vice- 
comites, primarios juſtitie 
miniſtros; neque extiliſſe 
etiam, niſi poſt trecentos 
fere exinde annos, munus 
illud Fuſticiariorum (ut lo- 
quimur) videlicet anno pri- 
mo Edwardi Tertii. 
Verum non me inet 
prefationis iſke modulus 
argumentum hoc ulterius 
proſequi, quo tamen cæ- 
pit mibi animus aliguan- 
tum incaleſcere: ideoque ut 


the diligent obſervation of ſtudioſum potius lectorem 


the books, wherein be hid- 
den infinite treaſures of 
knowledge) note unto thee, 
divers excellent things wor- 
thy thy obſervation out of 
the book caſe in 26 lib. 
Aſſiſ. pl. 24. for a prece- 
dent for thee to follow in 
many- other caſes : there it 
appeareth that in a writ of 
aſſiſe the Abbot of B. claim- 
ed to have conuſans of 
pleas, and writs of aſſiſe, 
and other original writs out 
of the King's courts by 
preſcription, time out of 
mind of man, in the times 
of Saint Edmund, and 
Saint Edward the Confeſſor, 
Kings of this realm before 
the Conqueſt, and ſhewed 
divers allowances thereof, 
and that King Hen. 1. con- 
firmed their uſages, and 
that they ſhould have conu- 


incitem ad eorum libro- 
rum diligentem cbſerva- 
tionem, in quibus infini- 
ti plane ſcientiæ theſau- 
ri ſunt reconditi, adnota- 
bo quædam e quaſtione 
diſputata libro Aſiſarum 
26. pla. 24. dig na proſecto 
cum in ſe, tum præſertim 
oper & attentione tud, 


utpote que in aliis multis 


cauſis pro exemplo tibi 
ad imitandum inſerviant. 
Li apparet quod in re- 
ſcripto afſiſe, ut loqui- 
mur, abbas de B. copni- 
tionem atque determinatio- 
nem vendicavit attionum 
& reſcriptor' tam aſſiſæ 
quam originalium aliorum 
e curiis Regis datorum, id- 
que ex uſu & præſcriplio- 
ne ultra memor hominun 
dufa, videlicet, a tempori- 
bus . Edmundi, & S. Edw. 

Confeſſoris 
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Confeſſoris, quorum utri- 
gue Reges Angliæ extite- 
runt priuſquam a Norman- 
no duce vinceretur. Ad 
hanc rem confirmandam va- 
rig prætered allate ſunt 
allocutiones; atque quoud 
Henricus primus eorum con- 
ſuetudines confirmaſſet, & 
nominatim illam de cau- 
ſarum ac queſtionum de- 
ciſſonem, adeò ut neutrius 
banci five curiæ j udicibus 
liceret aut interponere illic 
authoritatem ſuam, aut jus 
dicere: ex hoc reſcripto 
annos abbinc ſupra tre- 
centos dato, facile liquet 
quod abbates etiam ſupe- 
riores, qui præceſſerant, re- 
ſcripta aſſiſæ atque origi- 
nalia reſcripta alia e curiis 
Regiis petita habuerunt : 
idgue ab antiquts uſque 
temporibus ſub iiſdem illis 
Regibus, ultra hominim 
recordationem, ita ut ne- 
mo tum extaret qui fecils 
aliguandò factum ſciret, fi- 
ve ex memoria & cog niti- 
one propria, ſive ex re- 
ſcripto aut argumento quo- 
cungue aio. Jam utcun- 
que apud doctos conſtat 
originalia reſcripta ad vi- 
cecomitem illius provinciæ 


mitti ac dirigi in qua lis 


orta eſt; tamen non abs re 
erit, ad majorem diluci- 
dationem diverſarum re- 
rum obſervatione dignarum, 
formulam yu reſcripti 
ue hoc loco apponere. 


ſance of pleas, ſo that the 
Juſtices of the one bench, 
or the other, ſhould not 
intermeddle; out of which 
record (being now above 
three hundred years paſt) 
it appeareth that the pre- 
deceſſors of that Abbot had 
time out of mind of man 
in thoſe Kings reigns, 
that 1s whereof no man 
then knew the contrary, 
either out of his own me- 
mory, or by any reeord 
or other proof,) writs of 
aſſiſe, and other original 
writs out of the King's 
courts, Now albeit that 


the learned do know that 


original writs are directed 
to the Sheriff of the coun- 
ty where the land doth 
lie, yet it is not imperti- 
nent to ſet down the form 
of the writ of aſſiſe for 
the better manifeſtation of 
divers things worthy of 
obſervation. Rex viceco- 
miti ſalutem: queſtus eſt 
nobis A. quod B. infuſte 
ine judicio diſſeiſivit cum 
de libero tenemento ſuo in 
E. Sc. & ideo tibi præ- 
cipimus quod fi præditt 
A. fecerit te ſecurum de 
clamore ſuo proſequendo, tunc 
facias tenementum illud re- 
ſeiſiri de catallis que in 
ipſo capt fuer”, & ipſum 
tenementum cum catallis 
eſſe in pace uſque ad pri- 
mam alſiſam, cum Juſticiarii 

noſtri 
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naſiri in partes illas vene- Rex vicecomiti ſalutem : 


unt, & interim fac” 12 li- 
beros & legales homines 
de vicineto illo videre tene- 
mentum illud, & nomina 
eorum imbreviar”, &c. And 
this form of writ appear- 
eth in Bracton, lib. 4. cap. 
16. and in Glanvile, in 
his 13th book, who wrote 
not long after the Con- 
queſt : out of which I 
gather four things, 1. That 
time out of mind of man 
before the Conquelt there 
had been Sheriffs ; for the 
writ of aſliſt, and every 
other original writ is di- 
rected to the Sheriff, and 
cannot be directed to any 
other, unleſs it be in ſpe- 
cial caſes to the Coroner, 
who then ſtands in the place 
of the Sheriff. 2. That 
likewiſe by all that time 
there were trials by the 
oath of twelve men, for 
the words of the writ of 
aſſiſe are, & interim fac 
12. lileros & legales bo- 
mines, Sc. 3. That by like 
time there had been writs 
of aſſiſe and other original 
writs returnable into the 
King's courts, which(ſeein 
they be, as Juſtice Fitzher- 
bert ſaith in his preface to 
his book of Natura Brevi- 
um, the rules and princi— 
les of the ſcience of the 
common law) do manifeſt- 
ly prove that the commen 
law of England had been 


Ja, quando is etiam vice- 


queſtus eſt nobis A. quod B. 
injuſte & ſine judicio diſſei- 


fruit eum ae libero ten to ſuo 


in E. Sc. Et ideo tibi præ- 
cipimus quod fi pradift A. 


fecerit te ſecurum de clamo- 
re ſuo proſequendo, tunc fa- 


cias ten lun illud reſeiſiri 
de catallis que in ipſo capt? 
fuer, & ipſum ten tum cum 
catallis e in pace uſque 
ad primam aſſiſam, cum 
Juſticiarii noſiri in partes 
las wenerint, & interim 
fac 12 liberos & legales 
homines de wicinelo illo vi- 
dere ten'lum illud, & no- 
mina eorumimbreviar*. At- 
que hac reſcripti formula 
habetur tum apud Bradon. 


lib. 4. c. 16. tum apud 


Glanvillum, lib. 13. qui a 
devictd natione noſtrã non 
ita mulio poſt ſcriꝑſit; 
binc ergo quatuor colligo. 
1. Quod nondum ſubjugats 
bac inſuld, ultra omnem 
beminum memoriam vi- 
cecom hic extiterant: 
guandoquidem reſcrip!* af- 


fiſe, ut & alia ſingula © 


reſcripta originalia vice- 
comili ſoli miltuntur, nec 
ad alium querquam poſ- 
ſunt dirigi, niſi forte ad 
coronatorem, ut appellant, 
idgue in ſpeciali aliqua cau- 


comitis locum obtinet, 2. 
Quod toto illo timpore eæ 
duodecim hominum jura- 
torum fide definiebantur 


cauſe 
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cauſe : ita enim reſcripti 
affiſe verba habent, Et in- 
terim fac 12 liberos & le- 
gales bomines, &c. 3. Quod 
per idem tempus extiterant 
reſcripta aſſiſæ aliaque re 
ſcripta originalia in curias 
regias releganda ac remit- 
tenda. Que ſane (quando- 
guidem ſunt ut inquit 
Fitzberb. in prefation ad 
librum ſuum de Natura 
Brevium, juris noſtri com- 
munis regulæ & principia ) 
evincunt manifeſto, & fuiſ- 
ſe hoc antiquitus ante de- 
vittam regionem iſtam, 


ultra omnem omnium bo- ſe 


miniim recordationem, jus 
commune Angliz, neque a 
victore Normanno altera- 
tionem aut immutationem 
paſſum eſſe. 4. Quod per 
totum illud tempus curia 
fuerat, quam cancellariam 
dicimus, utpotè ex qua ſo- 
la, neque alicunde alias, pe- 
tita ſint originalia reſcrip- 
ta univerſa. Quin & ex li- 
bris noſtris liguidò conſtat, 
quod omnes fundi (quos 
maneria Vocamus) qui e- 
rant Sancti Edwardi Con- 
feſſoris, vel in hunc uſque 
diem antiquar* poſſeſſion” 
nomen obtinent, quodque 
omnes colentes & occupan- 


tes eaſdem Edw. Confeſ- 
ſoris poſſeſſionibus in aſſiſis, 
Juratis ſeu recognitionibus 
Pont non debent ; qua qui- 
dem immunitate ac privi- 
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time out of mind of man 
before the conqueſt, and 
was not altered or changed 
by the Conqueror. 4. That 
by all that time there had 
been a court of Chancery; 
for all originals do iſſue 
out of that court, and none 
other: and in our books 
it appeareth, that all thoſe 
manors that were in the 
hands of Saint Edward 
the Confeſſor, are to this 
day called ancient de- 
meſne; and that all King 
Edward the Confeſſor's 
tenants in aſſiſis juratis, 
eu recogmitionibus poni non 
debent ; which immunity 
and privilege remains to 
the tenants of thoſe ma- 
nors, to whoſe hands ſo- 
ever the ſame be come to 
this day; and this ap— 
peareth by the Book of 


Vii 


Domeſday now remaining Domeſday 
in the Exchequer, which Book was 


was made in the reign of 


made in the 
time of Wil- 


Saint Edward the Confel- liam the Firſt 


ſor, as it appeareth in 
Fitzh. Natura Brevium, 


fol. 16. 
controverſy the trial by 


(called the 
Conqueror) 
it was begun 
So as without anno 1081, 
and not fini- 
ſhed till 1086. 


Juries, who ever were re- Carte's Hiſt. 


turned by Sheriffs, was 
before the Conqueſt. In 
the Book of Domeſday 
you ſhall alſo read, that 


Lccleſia Sanftle Marie 
de Worceſter habet hun- 


ared vocat Ofwalaeſhaw, 
1 


of England, 
1 vol. fol. 436. 
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in qua jaceit 300 hide, de 
quibus epiſcopus ipſius ec- 
cle a conſlitutione anti- 
querum temporum habet om- 
nes redditiones ſocharum, & 
omnes conſuctugines inibi per- 
tinentes ad dominicum vic- 
tum, & Regis ſervitium 
& ſuum: ita ut nullus 
dicecomes ullam ibi ba- 
bere poſit querelam, nec 
in aliquo placito, nec in ali- 
qua gualibet cauſa, And 
Ir appearcth by the charter 
itſelt, that King Edward, 
long before the Conqueſt, 
oranted to the church of 
Worceſter the ſaid fran- 
chiſes and hereditaments, 
whereby it 1s evident that 
then there were Sheriffs; 
and that the Sheriffs had 
then a court, and deter- 
mined cauſes, held pleas 
by plaint as to this day 
they do, and that they 
were redditiones ſocharam, 
which prove ſocage tenure, 
and Regis ſervicium Knight's 
ſervice; then called Regis 
ſervicium, becauſe it was 
done to or for the King, 
and the realm: the ſame 
King granted the like char- 
ter to the monaſtery of St. 
Andrew in Ely, viz. two 
hundreds within the iſle, 
and five and a half with- 
out, together with views of 
frank-pledge, and by ex- 
preſs words that no Sheriff 


legio gaudint cines cti- 
amdum in quorum manus 
ii ipſi fundi beaie devene- 
runt. Atgue Loc apparet 
ex libro gui inſcribitur 
Domeſday, & in ſcaccario 
aſſervatur : gui ſane liber 
(ut refert Fitzherb, de Na- 
tura Brevium, f. 16) reg- 
nante St. Lawardo Con- 
feſſore ſcriptus & conditus 
ſuit, Quapropier extra 
controverfiam fland c, 
morem atque conſuetuat- 
nem experiundi lege per 
homines juratos, qui ſol 
& ſemper a vicecomite 
citabantur, genlis Lujus 
ſubjugationein Preceſſiſſe. 
Quin & in libro iis 
Domeſday cifto ſcripi' le- 
ges, qued eccleſia S. Ma- 
rie de M orciſter babet 
bundreaum wocatum O, 
waldeſhaw, in qua jacent 
300 hide, de quibus epiſ- 


copus ipſius eccleſiæ a 
conſtitulione antiquorum 


temporum habet comes 
redditiones ſocharum, & 
omnes conſuetudines inibi 
pertinentes ad dominicum 
vittum & Regis ſervitium 
& ſuum : ita ut nullus vi- 
cecomes ullam ibi habere 
poſit querelam, nec in a- 
liquo placito nec in aliqua 
qualibet cauſa. Denique 


quod Edgarus Rex, dil 
ante dev:tlum banc gen- 
tem, pradifttas immunita- 
tes atque poſſeſſiones eccle» 

he 
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fires Morceſtrenſi conceſſe- 
rit, vel ex illa ipſa jive 
charta, (ut loquimar ) foe 
donaticne ſatis confiat : 
ideogue & wicecomites 
tum fuiſſe, eoſdemque o- 
lim velut hogie, in cu- 
ria ſua cauſas determi- 


naſſe, extitiſſe item tunc 


temporis reddiliones ſo- 
carum, ſervitium ſoce, 
hoc eſt aratri, ſervi- 


tium regis ( didum knights 
ſervice) vel meridiana 
luce apparet clarius. Con- 
fimilem prorſus donatio- 
nem & monaſterio ſanc- 


te Etheldredi Eilyenfis 


conceſſit idem rex: vi- 
delicet duas hundred id 
eſt centurias infra in- 
ſulam, & quinque ac 


dimidiam extra candem, 
una cum cognitione fran- 
ciplegiarum, ut dicimus, 
hoc eſt vadium liberorum : 
denique diſertis verbis ca- 
vit ne quis inibi viceco- 
mes authoritatem ſuam 
ullo modo interponerit ; 
atque hæc ſatis profefto in 


re tam clara, fortaſſis e- 


tiam nimis mulla. Si quam 
ergo annalium ſcriptori- 
bus fidem adbibere veli- 
tis, in illiſce rebus detur 
que pro juris communis 
hoenore atque anitqutate 
tradiderunt : quale impri- 
mis memorant de Bruto 
gentis hujus (ut aunt) 
primo rege: quod is u- 


bi imperium ſuum confir- 
Vor. II. 


ſhould intermeddle within 
the ſame; but thus much 
(if in a caſe ſo evident it 
be not too much) ſhall ſuf- 
fice. But if you will give 
any faith to them, let it be 
in thoſe things they have 


publiſhed concerning the 


antiquity and honour of 
the common Jaws : firſt 
they ſay that Brutus the 


firſt King of this land, as 


ſoon as he had ſettled him- 
ſelf in his kingdom, for the 
ſafe and peaceable govern- 
ment of his people, wrote a 
book in the Greck tongue, 
calling it the Laws of the 
Britons, and he collected 
the ſame out of the laws 
of the Trojans: this 
King, ſay they, died after 
the Creation of the World 
2860 years, and before 
the lncarnation of Chriſt 
1103 years, Samuel then 
being Judge of Iſrael. I 
will- not examine theſe 
things in a quo warrants, 
the ground thereof Ithink 
was beſt known to the 
authors and writers of 
them; but that the laws of 
the ancient Britons, their 
contracts and other inſtru- 
ments, and the records 
and judicial proceedings 
of their udges wert wrote 
and ſentenced in the Greek 
tongue, it is plain and 
evident by proofs lucu— 
lent and uncontroulable : 
for proof whereof I ſh: 1 

b be 
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be inforced only to point 
out the heads of ſome few 
reaſons, yet ſo as you may 
proſecute the ſame from 
the fountains themſelves at 
your good pleafure, and 
greater leiſure. And firſt 


take a juſt teſtimony out of 


the Commentaries of Ju— 
lius Cæſar, (whole relations 
are as true, as his ſtyle and 
phraſe is perfect.) He in 
his 6th book of the Wars 
of France faith, that in an- 
cient time the nobility oi 
France were all of two 
ſorts, Druides or Equites ; 
the one for- matters of go- 
vernment at home, the o- 
ther for martial employ- 
ments abroad: to the Dro- 
ides appertained the order- 
ing as well of matters ec- 
cleſiaſtical, as the admini- 
ſtration of the laws and 
government of the com- 
monwealth; for ſo he ſaith, 
De omnibus controverffis 
publicis privatiſque conſti- 


tuunt, c. & f, quod 


eſt admiſſum facinus, fi cæ- 
des fatta, fi de haeredita- 
te, de finibus controver- 
ia eſt, decernunt; premia, 
panaſque conſtituunt. Con- 


C 
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maſſet ad tutam & fran- 
quillam populi ſui guber- 
nationem, Greca lingua 
hbrum compeſuit, quem 
inſcriſſit leges Britonum, 
collectum e legit” Trojano- 
rum. Alque Rex iſte, inqui- 
unt, mortuus eſt ann. ab 
orbe condito 2860. & an- 
te incarnationem Chriſti 
1103. quo tempore I. 
raelem Samuel judicabat. 
Non eſt inſeituti mei iſta- 
rum rerum fidem atque au- 
tioritatem excutere aut 
examinare; viderint hoc 
authores atque ſcriptores 
ipft : illud tamen interea 
luculentis admodum & 
neceſſariis ratiombus con- 
ſtat, ſolere apud veteres o- 
lim Britannos, leges, pac- 
ta, & quecungque contrac- 
luum inſtrumenla alia, 
actiones item cauſarum, ac 
ſententiarum formulas & 
monumenta, Greca lin- 
gua conſcribi & tranſigt 
univerſa. Quod dum pro- 
bo, cogor profetto digi- 


tum quaſi ad capita & fon- 


tes rationum aliquot in- 
tendere, earumgue hinc in- 
de juſtam proſecutionem, 


five ardenti tuo ſtudio, 


cerning the myſteries of /fve majori forte otio re- 


their religion, they nei- 
ther did, nor might com- 
mit them to writing, but 
for the diſpatching and de- 
ciding of cauſes, as well 
public as private, ſaich he, 


ſunt narraliones, 


linguere. Atque primum 
habeas libi e Julii Ceſaris 
Commentariis expreſſum 
teſtimonium 5 cujus ſane 
authoris non minus vere 


quam 


eſs 


ng 
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eſt perfefta ſiylus, pbraſis 
elegans; is lib. 6. de Bel- 
lo Gallico, opti matum in- 
quit apud Gallos duo olim 


. genera, Druidum & Equi- 


tum: quorum illi res do- 
mi adminiſtrabant, hit ne- 
gotia militaria foras pro- 
curabant : atque Druidum 
ſane officium duplex, ſa- 
crorum procuratio, & rei- 
pub. ac legum adminiſtra- 
tio, ita enim diſerte loqui- 
tur; de omnibus contro- 
verſtis publicis privatiſque 
conſtituunt, &c. Et ft quod 
eſt admiſſum facinus, ſi 
cædes fatla, ſi de hæredi- 
tate de finibus controver- 
fia eſt, decernunt, præmia. 
penaſque conſtituunt : diſ- 
ciplinam religioſam aut 
philoſophicam literis non 
mandant, nec fas pulant ; 
in reliquis vero rebus pub- 
licts privatiſque rationibus 
Grecas literts utuntur in- 
quit, ne diſciplina illa ef- 
ferretur in vulgus. Jam 
boc paſito, quod Druides 
Greca lingua jus ex more 
dixerunt, & negotia tam 
publica quam privata 
tranſegerint, facile ſequi- 
tur fuiſſe idem & in Bri- 
tannia uſitatum: quia 
omnis diſciplina & 1ota 
cobors Callicorum Drui- 
dum, Druidum Britanni- 
corum colonia quædam 
fait, vel ipſo ibidem teſte 
Cæſare, qui inquit : diſci- 
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Grecis literis utuntur, they 
uied to do it in the Greek 
tongue, to the end thar 
their diſcipline might not 
be made common among 
the vulgar : now then this 
being granted thatthe Dru- 
ides did cuſtomarily ſen- 
tence cauſes, and order mat- 
ters publick and private in 
the Greek language, it will 
ealily follow, that the very 
ſame was likewiſe uſed here 
in Britain; and the conſe- 
quence is evident and ne- 
ceſſary, for that the whole 
ſociety, and all thediſcipline 
of the Druides in France, 
was nothing elſe but a very 
colony taken out from our 
Britiſh Druides, as Cæſar 
himſelf in the ſame place 
affirmeth, from whence 
they learned and received 
all their diſcipline for ma- 
naging of cauſes whatſo- 
ever. Diſciplina Druidum 
(faith he) in Britannia re- 
perta atque inde in Gal- 
liam tranſlata : et nunc qui 
diligentius illam diſcipli- 
nam cognoſcere volunt, in 
Britanniam diſcendi cauſſa 
proficiſcuntur. The very 
ſame witneſſeth Pliny allo, 
lib. 13. cap. 1. towards 
the end. Nay their very 
name aad appellation may 
ſerve for a proof of the ule 
of the Greek- tongue, they 
being called Druides of 
devs an oak, becaule, faith 
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Pliny, they frequent woods 
where oaks are, and in all 
their facrifices ule 
leaves of thoſe trees. Add 
jecondly to this, the daily 
commerce and traflick. be- 
twixt thoſe Britons and 
French ſo much ſpoken of 
by Cæſar, Strabo, and 
Pliny: and therefore no 
doubt but they utcd one 
and the lame form of cove- 
nanting by writing; which 
that it was in Greck, Stra- 
bo plainly armeth, 47%. 4. 
Gergraphie, tor that the 
Maſſilienſes, a Greek co- 
lony, and, as hiſtorics re- 
port, the chiefeſt merchants 
then in the world next the 
Pheœnicians, fo ſpread a- 
broad the deſire of Ivarn- 
ing their language, that 
even vulgaily inſtancing 
therein the French na- 
tion, they did Tz ounGoacia 
EN yeuGeuw, write. faith 
he, their deeds and cblica- 
tions in Greek; and that 
there paſſed continual traf- 
fick likewiſe betwixt theſe 


very Maſſilians and the 


Britons; Strabo in the 
ſame place directly affirm- 
eth in that faith ke they 
uſed to fetch tin from the 
Britiſh iſlands to Maila- 
lia, ix Twv Bperawituy viows 
eig T1 M2oczaiav x9paireo 621, 
and for this it is that Juve- 


nal, who wrote above 1500 


years paſt in his 15th Sa- 
tire faith, Gallia caulſidi- 


the 


Plina Druidum in Britan- 
nia reperta, atque inde in 
Galliam tranflata; & nunc 
qui diligentins illam diſ- 
ciplinam cogneſcere vo- 
lunt, in Britauniam di- 
cendi cauſſa proficiſcun- 
tur. Hoc ipſum etiam 
teſtatur Plinius, lib. 12. 
c. 1. ad finem: quin & 
rnemm ipſum Druicum 
pro ſermonis Grace uſu 
arguments nobis efſe po- 
teſt; quan«oquiaem 4 
Craco dis appellationem 
nomen traxerint, ob 
hac cauſam inguit Plinins 
quia per ſe roborum eli- 
gunt lucos, nec ulla ſacra 
Jine ea fronde conficiunt. 
Aajicias ſecundo loco offi- 
dua commercia Britanno- 
rum cum Gallis a Ceſare, 
Strabone, Plinio tantope- 
re decantata: ergo & iiſ- 
dem pacterum convento- 
rumgue formulis ſuiſſe uſila 
proculdubio eſt neceſſe, 
guod totum Cræcalingua 
fatlitatum eſſe affirmat 
diſerte Strabo, lib 4. Geo- 
graphiæ, quia Maſſilienſes 
co'enia Græcà (atque, ut 
kiflorie referunt, præci piii 
tum pſt Phenices mer- 
catores) ſtudium diſcendi 
Grace in tantum paſſim 
excilarunt, ut ſolerent e- 
tiam xu go, (de Gallis 
ili lequitur) Ta cu .- 
Ao E? ved, Hoc 
eft contradtuum formulas 

Grace 


To the 
Greece ſcribere: quin & 


interceſſijſe item aſfjidua 
commercia Maſſilienſibus 


ipfis cum Britanms, ili- 
dem direfte Strabo iudi- 
cat: olim enim aid ſole- 
bant Stannum in rd Þge- 
Ta ING View big Ti Meo- 
PELLET c πẽ e Britan- 
nicis injulis in Meſjaliam 
aſportare : unde Juvenalis 
ind Sat. 15. gui mille ſu 
pra & quingentos abbinc 
anno, ſeri it, path aſus 
Grace lin;ue in juriſpru 
dentia, Gatlia cauſſid IGICOS 
docuit ſacunda Britannes : 
non quod a Gallis juriſ- 
periti naſtri elcquentiam 
didicerint, id quod Cie 
far author certiſſimus ne- 
gat, ſed quia leges no- 
tre grew con ſcrileban- 
tur, idcirco Gallia que 
coloniam Græcam (ut ait 
Strabo) receperat, juris 
noilri profeſſores dicitur 
docuiſſe. Vorro diſcipli- 
nam religioſam qucd alti- 
net, refert idem author, 
lib. 4. Coluilſe Britan- 
ns Cererem & Proſerpi- 
nam, fue ſicra feel e- 
rum plane ritu, qui iu Tx 

prodoann, Sam vixerunt, 
Deniq; cum exercuiſſe Oræ- 
cas hic commercia, tum non 
inc gnitam modo, ſed fa- 
miliarem fuiſſe veteribus 
Britannis eorum linguam 
probant ipſa hujus inſule 
nomina. Nam Bret (un- 
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cos docuit facunda Bri- 
tannas: Not that the 
Frenchmen did teach the 
lawyers or England to be 
eloquent, (which Czlar a 
molt certain author de— 
nieth) but that a colony 
of Græcians reſiding in 
France, as Strabo faith, 
Gallia was ſaid to teach 
tne proteſſors of the laws 
of England, being written 
in the Greek tongue, clo— 
quence, New for mat- 
ters of religion, Strabo in 
his- 4th bock obicrveth, 
that Ss Britains worſhip— 
ped Ceres and Proſerpina, 
and ſacrificed unto them 
according to the Greek 
form of luperſtition as they 
did ty T4 Tauehędun, in Sa- 
mos. Laſtly, that as well 
the Grecians had traffick 
here, as that their lan- 
guage was not Unknown 
to the ancient Britons, 
the very names given un- 
to this our country, do de- 
clate and prove. For Bret 
(from whence our writers 
as from an old Britiſh 
word derive the appella- 
tion of this iſland and in- 
habitants, becauſe the an- 
cient Britons were wont ta 
paint their bodies, and 1n 
Juvenal are called p1#7z 


 Britanri, which was, faith 


Cæſ. lib. 5 to make them 
ſcem tearful in fight totheir 
enemies, the ſame word in 

b 3 that 
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de ſcriptores noſtri tan- 
quam ab antiquo verbo 


that very ſignification is 
Greek, and ro Bg in AÆſ- 
chylus & Ly ene ſig- 
nifics a picture; now the 
other part of the word, 
aba, it is in Greek as 
much as land or country: 
Jomit the name Albion, 
at the firſt Olbion, or the 
happy iſland in Greck, to- 
ether with a great multi- 
tude of Engliſh words, as 
cyrographer prothonotary, 
ideote, &c. yet taſting of a 
Greek beginning: for that 
hereby as I think it is ſuf- 
ficiently proved tnat the 
laws of England are of 
much greater antiquity 
than they are reported to 
be, and than anythe conſti- 
tutions or laws imperial of 
Roman Emperors. Now 
therefore to return to our 
chronologers, they farther 
lay, that 441 years before 
the incarnation of Chriſt, 
Mulumucius of ſome cal- 
led Dunvallo M. of ſome 
Dovebant, did write two 
books of the laws of the 
Britons, the one called 
Stat' Municipalia, and the 
other Leges Judiciariæ, for 
ſo the ſame do ſignify in the 
Britiſh tongue, wherein he 
wrote the ſame, which is as 
much as to ſay, the ſta- 
tute law, and the com- 
mon law: and 336 years 
before the birth of Chriſt, 
Mercia Proba, Queen and 
wiſe of King Gwintelin, 


Britannico, regionis iſti- 
us atque incolarum appel- 
lationem deducunt, eo ni- 
mirum quod ſoliti fint ve- 
leres olim Britanni, cor- 
pore pingere, unde pic 
Britanni apud Fuvenalem, 
cujus ratio fuit inquit Cæ- 
far lib. 5. quo ferent in 
prelio aſpettu © horribilio- 
ri) illud ipſum verbum in 
ipſiſima eadem ſignifica- 
tiene, purum putum Gre- 
cum eſt, & to Pplras apud 
Aſcbylum ac Lycophro- 
nem, pifluram ſignificat : 
uod ad alterum vero vo- 
cabuli illius membrum- 
Tavia Graca vox eft, idem, 
que plane quod apud La- 
tinos regio ſonat : mitto 
hic nomen alterum Albi- 
on, primo Olbion Grace 
beata inſula, una cum 
Britanniccrum vocabulo- 
rum ingenti quaſi exercitu, 
que in hunc uſque diem 
Græcum originem prerſus 
ſapiunt; quando quidem vel 
ex hiiſce ſatis (ut opinor) 
liguet, antiquins multo 
fuiſſe jus naſtrum quam 
fertur, quamque uliz ſint 
cujuſcunque tandem Ko- 
mani imperatoris leges 
aut conſtitutiones imperi- 
ales: quare ut aliquando 
ad chronicos noſiros re- 
deam, inquiunt porro Mu- 
lumucium ab alits Dun- 

vallo 
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allo M. dif, ab aliis Do- 
veb' duos libros de Brito- 
num legibus annos ante 
Cbriſtum natum 441. con- 
ſcripſiſſe, alterum ſtatuta 
municipalia dictum, leges 
judiciariæ alterum, ila e- 
nim Brittannice ſonant ver- 
ba antiqua, idemque va- 
lent quod jus noſtrum mu- 
nicipale, juſque commune. 
Perro annis ante Chriſtum 
356. Mercia, proba regina 
8 uxor regis Swinthelt- 
ni, Britonum lingua de 
legibus Augliæ librum ſcri- 
Nit, quem eundem Mar- 
chenl:g, mnominavits Ad 
hec Alfredus ſive Alore- 
dus Saxonum occidentali- 
um Rex, annos pojb Chri- 
tum 872. de iiſdem legi- 
bus Angliæ librum com- 
poſuit, quem inſcri pſit Bre- 
viarium quoddam, qucd 
compoſuit ex diverſis le- 
gibus Trojanorum, Gre- 
corum, Britaunorum, Sa- 
xonum, & Dacorum. An- 
no vero a Chriſti incarna- 
tone 635. 
Sigeſbert Orientalium An- 
glorum rex, librum {cri- 
pfit de legibus Angliæ, 
quem vocavit Inſtituta le- 
gum: Edu rex ejus no- 
minis ante devidam hanc 
gentem terlius, ex immen- 
Ja legum congerie, quas 
Britanni, Romani, Angli 
& Daci condiderunt, opti- 
ma quæque ſelegit, ac in 


Sigabert five 


wrote a book of the laws 
of England in the Britiſh 
tongue, calling it Mer- 
chenleg : King Altred, or 
Alvred, King of the Welt 
Saxons, 872 years after 
Chriſt wrote a book of the 
laws of England, and 
called the ſame, Brevia- 
rium quoddam, quod com- 


poſuit ex averſis legibus 
Trojanorum, Græcorum, 
Britannorum, Saxonum, & 


Dacerum : in the year ar- 
ter the ancarnation of 
Chriſt 635. Sigabert, or 
Sipge/bert Orientalium An— 
glorum rex, wrote a book 
ef the laws of England, 
calling it Legum inſtituta: 
King Edward of that name 
before the Conqueſt the 3. 
Ex immenja legum conge- 
rie, quas Britaim, Roma- 
uw, Angli & Daci condider- 
runt, opfima quaque ſelegit, 
ac in unam coegit quam vo- 
cari voluit legem commun- 
em : theſe and much more 
to like purpoſe ſhall you 
read in Gildas, Gervaſius 
Tilburienſ. Galfr. of Mon- 
month, Will' of Malmſ—- 
bury, Hovenden Matthew 
of Weltminſter, Polidore 
Virgil, Harding, Caxton, 
Fabian, Balæus and others. 
So as 1t appeareth by them 
that before the Conqueſt 
there were, amongſtothers, 
ſeven volumes or books 
intituled Leges Britanno- 
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rum, Statuta Municipalia, 
Leges Judiciariæ, Merchen- 
leg, Breviarium Legum, 
Legum Inſtituta, & Com- 
munis Lex. Cum inſnis 
ſubactor Anglie Rex Will 
ulteriores inſul fines ſuo 
ſudjugaſſet imperio, & re- 
lellium mentes terribilium 
perdomuifſet exemplis ne li- 
bera de cætero daretur er— 
roris facultas, deerevit ſub- 
fectum ſibi populum juri 
ſeripto legibuſgue ſabjicere : 


fropaſitis igitur legibus An- 


 getcauts ſecundum triparti- 


tam eoram diſtinclionem, bcc 
] Marcben er, Daneleg, 
& W:iſft-Saxcules, quaſdam, 
Feprebatitl, gqu:jaam au- 
tem apprevans tranſmart- 
nas Ne cuſtriæ leges, que 
ad regui pacem tuendam 
FHcaciſſimæ videbantur ad- 
fecit; this ſaith Gervaſt- 
us Tilburienſis, one that 
wrote in the Conqueror's 
time, or ſhortly after him: 
whereby, if the {ſame were 
admitted, it appeareth 
that ſome of the Engliſh 
laws be allowed, and ſuch 
of his own as he added 
wer- efficacrſſime ad regni pa- 
cem tuendam, and therefore 
ift ſuch laws as he added 
of his own had continued, 
(as in troth they did noi) 
they were not ſo ſhame- 


leſly and falſely to be flan- 
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unam coegit, quam vocari 
voluit legem communem ; 
ec atque conſimilia plura 
leges apud Gildam, Gervaſi- 
um Tilburienſem, Galfri- 
dum Monumathenſem, Gui- 
lielmum Mamſburienſem, 
Hovendenum, Mattheum 
Wejlmonaſterienſem, Poli- 
dorum Virgilium, Hardin- 
gum, Caxtonum, Fabianum, 
Balæum, atque alios: ex 
quibus apparet qusd ante 
ſubjugatam Angliam, ſep- 
tem proſecto ſive libri frue 
veluming extiterunt, inſcrip- 
ta Leges Britonum, ſtatula 
Municipalia, leges Judici- 
ariæ, Marchenleg, Brevi- 
arium legum, legum Inſtitu- 
ta, & communis lex. Cum 
infignts ſubaftor Angliæ 
Rex IWitlielmus ulteriores 
inſule fines ſuo ſubjugaſſet 
imperio & rebellium mentes 
terribilium perdomuiſſet ex- 
emplis, ne libera de cæ- 
tero daretur erroris facul- 
tas, decrevit ſubjectum fili 
populum juri ſcripto legi- 
buſque ſubjicere, propoſi- 
tis igitur legibus Anglica- 
nis ſecundam tripartitam 
eorum diftinflionem, hoc 
eſt Marchenles, Daneleg, 
S M, eſt-ſaronleg, quaſ- 
dam reprobavit, quaſdam 
autem approbans tranſma- 
rinas Neweſtrie leges, que 
ad regni pacem tuendam 


effica- 


, ail 8 ' — 


* 
A 
* 


- # 
* 
2 
* 
45 
$ 
\ 


A 3 N 1 * wg 
„ 


— I OE ROE 


To the READER. 


effcaciſſime videbantur ad- 
fecit; bac habet Gerva- 
fius Tilburienſis, qui aut 
vidtoris ipſius temporibus, 
aut non ita multo paſt 
ſeripfit: ex quo conſtal 
(/iquidem fidei quid hic 
author habeat) & appro- 


baſſe illum leges Angliæ 


nounullas, & Ffuiſſe illas 
quas de ſuo addidit ad reg- 
ni pacem tuendam effica- 
ciſſimas; ideogue fi per- 
ſtitiſſent, eliam atque per- 
manſiſient leges ills ad- 
jeftitie (id quod neuti- 
quam videmus factum) 


al contume lia illa tamen 


tam impudenti, tamque 
adeo falſa nequaquam dig- 
ne fuiſſent, qua eas non- 
nulli malicioſe, ne dicam 
an ipnoranter magis affe- 
cerunt. De quibus illud 
tantum dico; 


Aut hæc in noſiros fabrica- 
ta eſt machina muros ; 

Aut aliquis latet error, 
equo ne credite Teucri. 


Interea tamen ut habeas 
leftor in quo acquieſcas, 
audi quid Joh. Forteſcue 
miles, capitalis Anglie 
Juſciciarius, ſingulari cum 
dodlrina tum authoritate 
vir de hac ipſa re ſcripſe- 
rit. Is libro primo c. 17. 
de legibus Anglia agens ; 
que fi optime inquit non 
exlitiſient, aliqui regum 


dered, as ſome maliciouſſy 
and ignorantly have done; 
of whom I only ſay, 


Aut hæc in naſtros fabricata 
eſt machina muros ; 

Aut aliquis latet error, equo 
ne credite Teucri, 


for thy ſatisfaction herein, 


hear what Sir Jo. Fortel- - 


cue, Kt. Chief Juſtice of 


England, a man of excel- 


lent learning and authort- 
ty, wrote of this matter, 
lib. 1. cap. 17. ſpeaking of 
the laws of England 
que fi optime non exti- 
tiſſent, aliqui regum illo- 
rum juſtitia, ratione, ſeu 
affectione concitati eas mu- 
taſſent, aut omnino dele- 
viſſent, & maxime Ro- 
mani qui legibus ſuis quaſi 
totum orbis reliquum ju- 
dicabant, After the Con- 
queſt King Henry the 
firſt, the Conqueror's ſon, 
ſurnamed Beauclarke, a 
man excellently learned, 
becauſe he aboliſhed ſuch 
cuſtoms of Normandy as 
his father added to our 
common laws, is ſaid to 
have reſtored the antient 
laws of England: King 
Henry the ſecond wrote 
a book of the common 
laws and ſtatutes of Eng- 


land, divided into two 


tomes, and according to the 
ſame diviſion, intituled the 
one pro republica leges, 

and 


Xil 


To the READ ER. 4 


and the other Statuta Re- 
galia, whereof not any frag- 
ment doth now remain “. 
And yet by the way, I 
could but ſmile when I 
read in ſome of them, that 
when Cardinal Woolley at 


illorum juſtilia, ratione, | 
vel affectione concitati eus 
mutaſſent, aut emnino de- 
leviſſent, & maxime Ro- 
mani qui legibus ſuis quaſi 
totum orbis reliquum ju- 
dicabant. Poſt ſubactio- 


See the Laws 
of H. 2. in 
Wilkins's 
Saxon Laus, 


p. 318 to 338. 
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the laſt perceived untrue 
ſurmiſes, and feigned com- 
plaints for the moſt part of 
ſuch poor people as laded 
him with petitions, he then 
waxed weary of hearing 
their cauſes, and ordained 
by the King's Commiſſion 
divers under- courts to hear 
complaints by bill of poor 

eople; the one was kept 
in the Whitehall, the other 
before the King's Almoner 
Dr. Stokeſley, a man that 
had more learning than diſ- 
cretion to be a Judge; the 
third was kept in the Lord 
Treaſurer's Chamber, be- 
fide the Star- Chamber, and 
the fourth at the Rolls at 
the afternoon: theſe courts 
were greatly haunted for a 
time, but at the laſt the 
people perceived that much 
delay was uſed in theſe 
courts, and few matters 
ended, and when they were 
ended, they bound no man 
by the law, then every 
man was weary of them, 
and reſorted to the common 
lay; but traFent fabrilia 
fabri; and yet it were to be 
wiſhed that they had kept 
themſelyes within their 


nem noſtram Henricus e- 
jus nominis primus, viclo- 
ris filius cognomento Beau- 
clarke, præſtanti vir doc- 
trina, ob id antiquas leves 
Angliæ reſtituiſſe dicitur, 
quod conſuetudines Nor- 
mannicas a patre ipfius ſu- 
perinductas penitus abo- 
leverit : Henricus vero ſe- 
cundus Librum etiam de 
legibus & ſlatutis Angliæ 
compoſuit, quem in duos 
tomos ſectum, alterum pro 
Republica leges, alterum 
ftatuta regalia, ſecundum 
diviſionem illam inſcripht, 
quorum ne frag mentum 
extat hodie religuum. (Q.) 
Negqueo tamen obiter ab- 
ſtinere riſu interea, cum a- 
ud Annalium boſce ſcrip- 
tore quoſdam lego, quod 
uli Cardinalis Moolſeius 
perſenſiſſet in ſupplicatio- 
nibus vulgi, quibus indics 
onerabatur, aut ſuſpicio- 
nes falſas, aut fiftas que- 
remonias ut plurimum 
contineri, labore illo au- 
diendi cauſſas defatigatus, 


ex conceſſione & edicto 
Regis, minores aliquot 


curias ſubſtituit, que au- 


diendis populi querelis per 


li- 
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libellos ſuppiices inſervirent, 


q harum unam conſtituit in 
* edibus diftis Whitehall, 


alteram coram eleemoſynario 


4 regio doctore Stockeſley, viro 


ulcungque dodo, certe ad of- 
* ficium & munus FJudicis 
minus apto & diſcreio: ter- 
* tiam in cubiculo mag Ang- 
liæ tbeſaurarii juxta came- 
ram ſtellatam: et quartam 
apud rotulorum cuſtodem poſt 


meridiem; atque ad has 


© quidem curias frequens popu- 


tus aliquandiu confluxit, ve- 


rum earum tedio demum 
vicli, ubi cauſſas plurimas 
de die in diem vidiſſent di- 
las, neque quenquam denique 
teneri lege late illic _— 

tie utcunque flare, ad jus 
commune omnes inde convo- 
* larunt: ſed tractent fa- 
brilia fabri. Et optandum 


3 latas, paucas vero compoſi- 


© ſane eſſet ut intra metas ſuas 


ſe continuiſſent, quando eo- 
rum forte aliqui apud viros 
prudentesillorum tandem re- 


portarunt premium, quibus 


ne tum quidem creditur, 
etiam cum verum dicunt. 
Dofis vero & prudeniibus 


4 hiſtoriographis conſilium il- 


lad do, ne immiſceant ſeſe 
te nerè alienis ſtudiis, neve 
in myſteria cujuſcunque tan- 


dem artis aut ſcientiæ, im- 
* primisveroleguin kujus reg ni 
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proper element, for per- 
adventure with wiſe men, 
ſome of them have reaped 
the reward of thoſe that 
are not believed, when 
they ſay the truth, Tothe 
grave and learned writers 
of hiſtories, my advice 1s, 
that they meddle not with 
any point or ſecret of any 
art or ſcience, eſpecially 
with the laws of this 
realm, before they confer 


with ſome learned in that 


profeſſion, 
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And where it 1s report- 
ed, that it was not law- 
ful for any common per- 
ſon to ule any ſeai to any 
deed, charter, or other in- 
ſtrument in the reign of 
Hen. 2. nor long after, 
and therefore Richard 
Lacy Chief Juſtice of 
England, in the reign of 
Hen. 2. is ſaid to have re- 
prehended a common per- 
ſon, for that he uſed a pa- 
tent ſeal, when as that 
pertained, as he ſaid, to the 
King and Nobility only; 
againſt which, Ingulphus 
Abbot of Croyland, who 
is ſaid to have come in 
with the Conqueror ſaith, 
ante Normannorum ingreſ- 
ſum cirographa firma erant 
cum crucibus aureis, aliiſque 
fignacults, ſed Normannos 
cum cerea impreſſione uniuſ- 
cujuſque ſpeciale figillum ſub 
intitulatione trium vel qua- 
tuor teſtium conficere ciro- 
grapba inſtituere, by which 
it appeareth, that 1n the 
Conqueror's time, every 
man might ſeal with a 
private ſeal : but letting 
theſe paſs, and to be- 
lieve neither till both 
of them be agreed. in 
troth it was ever unlaw- 
ful for a gentleman to 


non conſulto prius dofto ali- 
quo ejus profeſſore, irruaut 
aut invadant. 

Atque quod fertur non li- 
cuiſſe publicitùs, regnante 
Henrico ſecundo & mu/to 
poſt, iu pactis, donationibus 
aliiſve inſtrumentis plebeio 
homini figillo privato uti 
uo nomine Richard Lacy 
capitalis totius Angliæ juſti- 
liarius temporibus Henrici 
ſecundi hominem plebeium 
reprebenderit, gd" fagillo 
patenli ut lequuntur uſus 
fit, id quod regis tantum ac 
procerum fuiſſe dicitur:) 
contrarium plane habet In- 
gulphus Abbas de Croy- 
land, qui cum gentis hujus 
vitiore una huc devenit, 
% atque quod ante Nor- 
© mannorum ingreſ. ciro- 
« grapha firma erant cum 
e crucibus aureis aliis 
44 {ignaculis, ſed Norman' 
« cum cerea impreſſione 
„ uniuſcujuſque ſpeciale 
e ſigillum, ſub intitula- 
tione trium vel quatuor 
* teſtium conficere ciro— 
„ grapha inſtituere: unde 
© conſtat cuivis e plebe 
e flicuiſſe temporibus illi- 
„us victoris privato fi- 
„ gillo ſuo cirographum 
« ſignare.“ Verum ut rem 
hanc al:quando miſſam facia- 
mus, atq; neutri parti tantiſ- 
per credamus, dum inter ſeſe 
muluo convenerint, illud 
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roſecto certum eſt, nunguam 
licuiſſe five homi ni gene roſ 
alterius inſigma aut ſigillum 
uſurpare, five cuicunque alit 
cujuſvis ſignaculum affingere 
aut imitari; alias vero 
ſemper cuivis ſubdito li- 
cuit, ſigillum ſuum cuicun- 
que tandem iuſtrumento ap- 
ponere; atque hoc infinitis 
prope conſtat exemplis; 
exo tamen unico inſtar 
omnium contentus ero, quod 
a Magiftro Jolepho Hol- 
landio [nterioris Templi 
ſocio accepi, antiquario ſane 
perilo & bonarum litera- 
rum amanliſſimo; datum 
vero fuit an. 33 H. 2. 
& wel in hunc ujque diem 
vetera dus pulcherrima fi- 
gilla geſtat, a trum Gaul- 
teri de Fridaſtorpe, a terum 
Hieliæ igſius filit: et quia 
multa notatu digna continet, 
opere pretium putavi in lec- 
oris gratiam, de verbo ad 
verbum hbuctransferre, Hæc 
eſt concordia facta in comi- 
tatu Fbor' die Lune 
proxime poſt feſtum Sancti 
Hilarii anno regni Regis 
Henrici ſecundi 33, inter 
Walterum de Fridaſtorpe 
& Heliam filium <jus, & 
inter Johannem de Bever- 
laco, ſcilicet, de una caru- 
cata terre in Fridaſtorpe, 
quam prad* Joh. clama- 
vit verſus cos in eod' com? 
ſicut jus & hareditagi- 
um ſuum, per b;eve Dom? 
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uſurp the arms or ſeals of 
another; and to forge or 
counterfeit the ſeal of any 
other was unlawful for 
any: bur otherwiſe it was 
never unlawful for any ſub- 
ject to put his own ſeal to 
any inſtrument, as may ap-' 
pear by infinite precedents, 
amongſt which for an in- 
ſtance, I thought good 
here to remember one for 
all, which Maſter Joſeph 
Holland of the lnner Tem- 
ple, a good antiquary, and 
a lover of learning deli- 
vered unto me, and beareth 
date anno 3g H. 2. and is 
ſealed at this preſent with 
2 fair ancient ſeals, viz. 
of Walter of Fridaſtorpe, 
and Helias his ſon, and 
for that it containeth di- 
ers matters worthy ob- 
ſervation; I thought good 
toexemplify it tothe reader 
de verbo in verbum. Hae 
t concordia fuda in co- 
mitatu Eborum die Lune 
proxime poſt feſtum San- 
(ii Hilariti aur Regnt 
Regis Henrici ſecundi 33, 
inter Malierum de Frida- 
ſterpe & Heliam filium e- 
jus, & inter Joban. de Be- 
verlaco, ſcil. de una caruca- 
ta terre in Fridaſtorpe, 
guam præd Job. clamavit 
verſus eos in eodem comi- 
ta:u ficut jus & bæredita- 
gium ſuum per breve Dow? 
Reg* ſcil. quod pred? Walt. 
| S 
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& Helias filius ejus dede- 
runt, & reddiderunt pred” 
Jobanni pro clameo & recto 
ſuo quod in ipſa terra ha- 
buit, unam dimid' caruca- 
tam terre in eadem villa, 
& unum tofium, ſciÞ illam 
dimid* carucatam terra 
que jacet inter terram 
Galfrid' Wanlin & inter 
pred carucatam terre 
guam clamavit, & iliud 
toftum qd jacet inter ter- 
ram Adæ filie Norman' de 
SezevalP & terram Hen 
filis Thom plenarie cum 
omnibus pertinentiis ſuis 
infra villam & extra ſine 
ullo retenemento; bhanc 
vero dimid carucatam ter- 
re & toftum plenarie cum 
omnibus pertinentiis ſuis 
tenebit præd Fob” & bæ- 
red ſui de præd' Helia & 
beredib* ſuis, Reddendo 
inde annuatim præd' He- 
lie & beæredib' ſuis 12 d. 
ad termin Pentecoſt, pro 
omnibus ſervitiis que ad 
terram illam pertinent: 
et præd Walterus & Heli- 
as & beæred' ſui warranti- 
zabunt præd Job' & hære- 
dibus ſuis prefat” dimid 
carucat. terre & toftum, 
cum omnib pertinen* con- 
tra omnes homines : hanc 
vero concordiam ex utraque 
parte affidaverunt firmiter 
& ſine dolo tenend', ficut 
præſens Cirographum teſ- 
tatur, & ſæpe dictus Mal- 
terus atturnavit prædict 


Reg' ſcil' qq* pred? Walt” & 
Helias filius ejus dederunt, 
& reddiderunt pred? Jo' pro 
clameo & recto ſuo quod in 
ipſa terra habuit, unam di- 
midꝰ carucatꝰ terrz in eadem 
villa, & unum toftum, ſcil' 
illam dimid' carucatam terre 
que jacet int' terr' Galfrid' 
Wanlin & int' præd' caru- 
catam terra quam clamavit, 
& illud toft' qq? jacet inter 
ter” Adæ filiæ Norm? de Se- 
zevall & terram Henr' filii 
Thom' plenarie cum omni— 
bus pertin' ſuis infra villa? & 
extra (ine ullo retenemento; 
hanc vero dimid' carucatam 
terr' & toft' plenarie cum 
omnib' pertinen' luis tenebit 
præd' Joh' & hæred' ſui de 
præd' Helia & hæred' ſuis, 
Reddendo inde annuatim 
præd' Heliæ & hæredib' ſuis 
12 d. ad termin' Pentecoſt', 
pro omnib* ſervitiis quæ ad 
terram illam pertinent: et 
præd' Walterus & Helias & 
hæred' ſui warrantizabunt 
præd' Joh' & hæred' ſuis 
præfat' dimid* carucatam 
terre & toft', cum omnib? 
pertinen' contra omnes ho- 
mines: hanc vero concotdiam 
ex utraque parte affidaverunt 
firmiter & ſine dolo tenend', 
ſicut præſens Cirographum 
teltatur; & ſæpe dic- 
us Walterus atturnavit 
præd' Johan” in eodem 
com* ad faciend* prad? 
Heliz filio ſuo, & hæred' 
ſuis; his teſtibus Remigio 

Dapi- 
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Dapifero, Ranulp' de Glan- 
vill' tunc Vicec? Ebor', Ra- 
nulp'filio Walteri, Roger de 
Badnut, Warino de Rolleſ- 
by, Alano de Sinderby, Ra- 
dulp' filio Radul. Will' de 
Aton', Nich' de Warham, 
Rob? de Mara, Alano filio 
Heliz, Roberto de Melſa, 
Thom” filio Jodlani, Wal- 
ram” filio Will' Walter' de 
Bomadnum, Alano Male- 
banke, Adamo de Kellum, 
Robert' de Malteby, Gil- 
bert' de Torini, Will' mo 
Agullum, Gilbert filio Ric' 
Will'mo de Backeſtorpe, 
Helia Latimer; “quo qui- 
« dem reſcripto ſive brevi 
« rex domino mandavit, 
« quod fine dilatione ple- 
© num rectum teneat Joh” 
© de Beverlaco de una ca- 
&« rucata terre cum pertt- 
e nen* in Fridaſtorp quam 
„ clamavit, & quam WaP 
« de Fridaſtorp, & Helias 
„ filius ejus ei deforc* & 
e niſi fecerit Vicecomes 
« Ebor' faciat, ne amplius 
& inde clamorem audiamus 
e pro defectu recti.“ Ad ple- 
niorem vero bujus rei inte!- 
ligentiam, tenendum im- 
primis quod Joh” de Be- 
verlaco reſcript” ſeu breve 
addux pro jure ſuo recupe- 
rando contra MWalterum de 
Fridaſtorpe & Heliam fili- 
um ejus, idque de una caru- 
cata terre in Fridaſtorpe, 
quod quidem breve Domi- 


Joban in eodem comitatu 
ad faciendum pred” ſervi- 
tium pred” Heliæ fila ſuo, 
& beredibus ſuis; hiis teſ- 
tibus Nemigio Dapifero, 
Ranulpho de GlanviP tunc 
Vicecomite Eborum, Na- 
nulpho fili Walteri, Ro- 
gero de Badnut, Warino 
de Rolleſby, Alana de 
Sinderby, Radulpho filio 
RaduP Will' de Aton, 
Nich' de Warbam, Robert 
de Mara, Aland filio He- 
lie, Roberto de Melſa, 
Thom filio Jodlani, Wal- 


ram filio Will” Wealtero de 


Bemaduum, Alana Male- 
banke, Adamo de Killum, 
Roberto de Malteby, Gil- 
berto de Torini, WilP A- 
gullum, Gilberto filio Ri- 
chardi, WilPmo de Backe- 
ſtorpe, Helia Latimer; by 
which writ the King com- 
manded the Lord, quod 
fine dilatione plenum rec- 
lum teneat Johan” de Be- 
verlaco de uno carucata 
terre cum pertinentiis in 
Fridaſtor pe quam 
& quam Walterus de Fri- 
daſtorpe, & Heltas filius 
ejus ei defor® & niſi fe- 
cerit Vicecomes Eborum 
faciat, me amplius inde 
clamorem audiamus pro de- 
fedtu recti. For thy better 
underſtanding, hereby it 
appeareth that J. de Be- 
verlaco brought a writ of 
right againſt Walter of 

Fri- 


clamat, 
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Fridaſtorpe, and Helias his 


ſon, of one plough land 
in Fridaſtorpe, directed to 
the lord of the manor of 
whom the ſaid plough- 
land was holden, which 
writ was after by a pre- 
cept made by the Sheriff 
called a Tolt, (becauſe it 
doth zollere loquelam from 
the Court Baron to the 
County Court) removed into 
the County Court, where 
before Ranulph de Glan- 
villa then Sheriff of Vork, 
this concord was by conſent 
of parties made in the 
County Court, by force of 
the commiſſion given to the 
Sheriff in default of the 
lord, by the ſaid writ, (viz.) 
that the Sheriff in this Coun- 
ty Court ſhould ſee that the 
demandant ſhould without 
delay have his full right in 
the ſaid plough- land, upon 
which writ ſo brought in 
that court this concord was 
made, and not only entered 
into the rolls of the County 
Court, but by way of in- 
ſtrument indented, mutually 
ſealed by either party; ſo 
as by this concord the per- 
cloſe of the writ, xe am- 
plius inde clamerem au- 
diamus pro defeflu ret 
was fatisfied, and to the 
end that this concord might 
be the more firmly kept, 
each party bound himſelf to 


no illius fundi miſſum 
fuit, a quo carucata illa 
terre tenebatur : inde ve- 
ro hoc ipſum breve ad Co- 
miltatus curiam vi præcep- 
ti per Vicecomitem fact 
(quod ideo apud nos vo- 
catur a Tolt quia tollit atg; 
eximit cauſam e curia Ba- 
ronis ad illam comitatus) 
removebatur, ubi coram 
Ranulpho de Glanvilla E- 
bor” tunc tempor” Viceco- 
mite mutuo partim con- 
ſenſu fadta eſt in curia co- 
mitatus concordia hæc, id- 
que vi praecepli per breve 
illud vicecomiti dat”, ut fi 
Dem” ipſe officio in hanc 
parte deeſſet, tum cura- 
ret vicecomes in Comila- 
tus curia ut plenum jus ſu- 
um in carucata illa terre 
actor poſſit recuperare. 
Reſcripti igitur, ſeu brevis 
illius virtute, fata eſt illa 
Curia concordia hec, & re- 
lata ac inſcripta non ſolum 
in rotulis curiæ Comitar, 
fed in inſtrumenio etiam 
q Indenturem vocant, u- 
tring; ex utraq; parte mu- 
tuo comſignato; atque fic 


adimpletum fuit reſeripii 


illus t ne amplius 
clamorem audiamus pro 
defectu recti. Denig; quo 
firmior ſtaret aiq; inviola— 
bilior bac concoraia, utra- 
que pars ſe alleri per breve 
illud devinxit, quod fortaſ- 


the other by an affidavit: /s hinc inde diftum eſt 


offdavit : 


< Con Genie dr. 


. Alte, ld itt a ile 3h de a 
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gilur; 


To the 
affidavit : quod ſan? ex 


. antiquo hoc & dotto in- 


flrumento neceſſaris colli- 
nam per literas 
Dom Reg intelligitur re- 
ſcript” ſeu breve de re ſua 
recuperanda in his verbis 
clamavit, Sc. jus ſuum, ve- 
rum infra diſertè ubi dici- 
tur pro clameo & redo 
ſuo; ad hac conſtat quod 
concordia hec fafta fuit in 
comit Ebor', & clamavit 
verſus eds in ed” comita- 
tu, c. per breve Domini 
Reg”, Bocque tetum faftum 
Fuit coram Ranulpho de 
Glantilla tunc viceco- 
mite: jam vero dottos 
quoſq* non latet, quod breve 
de jure ſuo recuperando in 
curiam comitatus mitti ac 
dirigi non poteſt, verum 
eo per præcept, vocatum 
Tolt, debet neceſſariò re- 


moveri: illud bone leftor 


audacter tibi auſſim affir- 
mare quod concordiam banc 
adeo præſtantem, adeo 


ſcriptam bene, nullus five 


abbas, five monacbus, 


five clericus alius, qui an- 


nales noſtros aut earum 


te orte pariem aliquam con- 
2 Nit, intelligere potuiſ- 
et, 


Verum redeamus ali- 
quando ad antiguor' tem- 
por graves ſane & doctos 
legiim ſcriptores, qui de- 


fecerunt (ut conjicio) ad fi- 


nem regni Hen ſeptimi, 
inter quor” relationes ac 
Vor, II, 
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All this is neceſſarily col- 
lected out of this ancient 
and learned inſtrument; for 
per breve Domini Regis is 
intended a writ of right by 
theſe words clamavit, Sc. 
jus ſuum; and afterwards 
expreſsly, when it is ſaid 
pro clameo & refo ſuo : 
allo ic appeareth that this 
concord was made in co- 
mit” FEborum, and clamas 
dit verſus eos in edem, 
comit', Sc. per breve Do- 
mini Regis, and all this 
was done coram Ranuts 
pho de Glanvilla tunc vi- 
cecomꝰ: and the learned 
do know that a writ of 
right cannot be return- 
able in the county court, 
but muſt of neceſſity be 
removed thither by Toll. 
Good reader I dare confi- 
dently affirm unto thee, 
that never any abbot, monk, 
or churchman, that wrote 
any of our annals, could 
have underſtood this excel- 
lent and well indicted con- 
cord, But to return again 
to theſe grave and learned 
reporters of the laws in 
former times, who (as I 
take it) about the end * of 


xvi 


* Rather the 


beginning; 


the reign of K. H. 7. ceal- the policy of 


ed, 


between which and the reign be- 
ing, to leave as 


the caſes reported in the few memori- 


reign of Hen. 8. you may als of it to 
{ polterity as 


obſerve no ſmall difference : polſlible; 


ſo as about the end of 
the reign of Hen. 7. it was 
3 thought 
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thought by the ſages of the 
law, that at that time the 
reports of the Jaw were ſuf⸗ 
ficient; wherefore it may 
ſeem both unneceſſary and 
unprofitable to have any 
more reports of the law: 
but the ſame cauſes that 
moved the former, do re- 
quire allo to have ſome 
more added unto them for 
two ſpecial ends and pur- 
poſes. Firſt to explain and 
expound thoſe ſtatutes and 
acts of parliament which 
either have been enacted 
ſince thoſe reports, or were 
not (no occaſion falling out) 
in any former reports ex- 
pounded at all. 


2. To reconcile the doubts 
in former reports, riſing ei- 
ther upon diverſity of opi- 
nions or queſtions moved 
and left undecided, for that 
it cannot be, but in ſo ma- 
ny books written in io many 
ſeveral ages, there muſt be 
(as the like in all ſciences 
and arts both divine and 
human it falleth out) ſome 
diverſity of opinions and 
many doubts left unreſolv- 
ed : for which only purpoſes 
I have publiſhed the for- 


ſcripta, atque eorum qui 
temporibus Hen. 8. ſubſe- 
quuti ſunt, quantum in- 
terfit facile potes obſer- 
vare; unde fuit quod cir- 
ca finem Hen. 7. conſul- 
tiſſimis juriſperitis per- 
ſuaſum erat, libror” tum 
atque relationum juris a- 
bunde ſatis extitiſſe: quid 
ergo an ſupervacaneum 
prorſus & inutile putabi- 
mus plura etiam illis ad- 
jicere? Certe quæ res dv 
imprimis ſuperiores illas 
relationes & libros cauſa- 
bant & procurabant, il- 
læ ambæ plures etiam ho- 
die requirunt flagitantque, 
Primo ad ea ſtatuta at- 
que decreta comitialia ex- 
plicanda atque exponenda 
que inde a ſcripiis illis 
in bunc diem aut ſancita 
fuerunt, aut (nulla in- 
tervenicnte occafione) non 
expoſuta. 

2. Ad confilianda quæ- 
dam dubia in iiſdem libris 
orta wel ex opinioniim 
varietate, vel ex motis 


quidem nec ſolutis poſtea. 


queſtionibus : fiert enim 
non poteſt quin in tot li- 


bris, tamque adeo diverſis 
ſæculis ſcriptis (id quod. 


in aliis ſcientiis & artibus 
univerſis tam divin” quam 


humanis uſu venit) opi- 


nionim varietas aliqua 
contingat, dubiiſque pluri- 
mis non ſatisfiat, Quare 
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To the READER, 


ob has cauſas elucubratio- 
nim mearum partes prio- 
res duas, hancque poſtrems 
ultimam in lucem eat, 
gue legim fludioſos (id 
quod ſperoque ac cupio) ad 
illorum wveteriim preſtan- 
tifſimorum utiliſſimorumque 
librorum frequentem ma- 
gis ac diligentem revolu- 
tionem excitare & move- 
re poſſint. Alque ſane re- 
lationes iſtæ mee (ſiqui- 
dem meas dicere liceat 
que aliorum ſunt conſcri- 
pte ſententig) commen- 
tariorum naturam ſorti- 
untur, & faciunt vel ad 
feliciorem apprebenſionem 
genuinæ ac vere interpre- 
tationis quorundam gene- 
ralium ſtatutorum, que 
licet univerſum hoc reg- 
num reſpiciunt, tamen 
quoad pracipuas quaſdam 
partes, nunquam Prius 
furrunt expoſita aut expli- 
cata; vel ad ſaniorem in- 
tellectum germani ſenſus, 
ac rationis judiciorum at- 
que ſententiarum ante bac 
relatarum; vel denique ad 
dubiar* quaſtionum (qua- 
les multe in illis non ſo- 
lute adbuc reperiuntur) 
plenam certamque deter- 
minationem. Hlinc ergo 
prioribus duobus libris ad 
explicandum & exponen- 
dum ſtatutum illud in 23 
Hen. 8. c. 10. aftam ded: 
Porteri cauſam : pro tam 


mer two, and this laſt part 


of my Reports, which TI 
truſt will be a mean (for 
ſol intended them) to cauſe 
the ſtudious to peruſe and 
peruſe again with greater 
diligence, thoſe former ex- 
cellent and moſt fruicful 
reports: and in troth theſe 
of mine (it I may fo call 
them, being the judgments 
of others) are but in na- 
ture of commentaries, ei- 
ther for the better appre- 
hending of the true con- 
ſtruction of certain general 
acts of parliament con- 
cerning the whole realm, 
in certain principal points 
never expounded before; 
or for the better under- 
ſtanding of the true ſenſe 
and reaſon of the judgments 
and reſolutions formerly 
reported; or for reſolution of 
ſuch doubts as therein re- 
main undecided: for which 
purpoſes, in my former Re- 
ports I have reported and 
publiſhed for the explana- 
tion and expolition of the 
ſtatute of 23 H. 8. c. 10. 
Porter's caſe: of the broad 
ſpreading ſtat. of 27 H. 8. 
c. 10. of uſes, the caſes o- 
Chudleigh, Corbet, Shelf 
ley, Albany, and the Lord 
Cromwel's caſe: of the 
ſtatute of 34 H. 8. cap. 20. 
of Kecoveries, Wiſeman's 
caſe; of the ſtatute of 13 
Eliz, cap. 7. of Bankrupts, 
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- the caſe of Bankrupts ; of 


the ſtatute of 34 H. 8. cap. 
21. of Confirmation of Let- 


ters Patent, Doddington's 


caſe ; of the ſtatute of 31 
H. 8. of Diſſolution of Mo- 
naſteries, and of the ſtatute 
of 1 Ed. 6. of Chantries, 
the Archbiſhop of Canter- 
bury's caſe; and of one 
branch of the great and 
general ſtatutes of 32 and 

4 H. 8. of Wills, Bing- 
ham's caſe: I have report- 
ed the Lord Buckhutſt's 
caſe, for the true under- 
ſtanding and expounding of 
the ancient and former 
book caſes concerning char- 
ters and evidences, and to 
that end the reſidue of the 
caſes of thoſe two former 
parts are publiſned. And 
ſeeing the end of theſe 
laws is to have juſtice 
duly adminiſtred, and that 
Juſtice diſtributed is, jus 
ſuum cutque tribuere, to give 
to every one his own : let 
all the profeſſors of the law 
give to theſe books that 
Juſtice which theſe books 
have in them, that is, to 
give to every book and caſe, 
his own true underſtanding: 
and not by wreſting or 4 
ing, or inference of wit to 
draw them (no not for ap- 
proving a truth) from their 
proper and natural fenſe ; 
for that were a point of great 
injuſtice. For truth and 
talſhood are ſo oppoſite, as 


late patenti ſtatuto illo in 
27 H. 8. de ufibus retuli 
cauſas haſce Chudl:igh,Cor- 
bet, Shelley, Albany: illam 
item Domini Cromwell, de 
ſtatuto 34 Hen. 8. c. 
de recuperatiombus : Cau- 
ſam Wiſemanni, de ftatu- 
to in 13 Eliz. c. 7. de ob- 
tridlis ere alieno qui fi- 
dem ac teſſeram ru;erunt, 
eorem item cauſam in 
particulari, ex ſtatuto in 
34 Hen. 8.c. 21. De cen- 
firmatione literarum pa- 
tentium cauſam Dodingto- 
ni, ex ſtatuto 31 Hen. 8, 
de diſſolutione monaſteri- 
orum : ilem in 1 Eli. de 
canteriis (ut loquimur) 
cauſam Epiſcopi Cantua- 
rienſis, praeteres mem- 
brum unum magnorum 
tllorum ad generalium fta- 
tutorum in 32 & 34 H. 8. 
de teſtamentis, cauſam 
Binghami : retul: etiam 
cauſam Domini de Buck- 
burſt, pro vero intellectu 
chartarum & antiquarum 
relationum de conceſſiont- 
bus ſeu chartis & eviden- 
itis ut loquimur, atque huc 
fere ſpectant relique cau- 
ſe duobus illis ſuperiori- 


. bus libris a me edile. 


Cum igitur eo tendant le- 
ges iſtæ ut juſtitia admi- 
niſtretur, ſitque hoc juſti- 
tiæ diſtributive ſuum cui- 


que tribuere, illud demum 


iribuant juriſperiti omnes 
libris 
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libris hiſce, quod ip/is hii 
libri dederunt prius, hoc 
eſt ſinoulis tam libris quam 
cauſis proprium ſuum ac 
genuinum inlellectum, ne- 
que a germano ſuo ſenſu, 
vel ad veritatem aliquam 
confirmandum argutis il- 
lationibus inflectends, ex- 
tendendo, depra vando tor- 
gueant, quod efſet ſummæ 
prorſus injuſtitie. 

Jam ex omnibus hiſce 
libris ac relationibus juris 
communis illud obſervavi, 
quod utcunque aliguando 
ex ftatutts comitialibus, 
quandoque etiam ex acumi- 
ne atque inventione buma- 
na quædam juris hujus 
partes ſive immutatæ fue- 
rint, five a curſu ſuo in- 
verſæ atque diſtrate, ta- 
men de curſu ac revoluti- 
one temports idem ſem- 
per jus, tanquam tu- 
tiſmum = fideliſſimumque 
Reipub. firmamentum ac 
prefidium, maguo ſane 
applauſu ad incommoda 
multa devitanda cbtinuit 
& reſtitutum ſuit. Ex- 
empli cauſa diftavit com- 
munis juris prudentia ut 
bereditatim jus omne per 
feudum ſimpiex (ut loqui- 
mur) tranſiret, adeò ut 
tuto pefſent inter ſe ho- 
mines alienare, allocare, 
& contrahere; verum ſla- 
tutum Weſtmon. 2. cap. 1. 
aliud tulit jus limitatum, 


truth itſelf ought not to be 
proved by any glols or ap- 
plication, that the true ſenſe 
will not bear. 


Out of all theſe books 
and reports of the common 
law, I have obſerved, thar 
albeit ſome time by acts of 
parliament, and ſome time 
by invention and wit of 
man, ſome points of the 
ancient common law have 
been altered or diverted 
from his due courſe, yet in 
revolution of time, the ſame 
(as a moſt ſkilful and faich- 
tul ſupporter of the com- 
monwealth) have been with 
great applauſe, for avoiding 
of many inconveniencies, re- 
ſtored again : as for exam- 
ple, the wiſdom of the com- 


xviii 


mon law was, that all eſtates Co. Lit. 282: 


of inheritance ſhould be 
fee-ſimple, ſo as one man 
might ſafely alien, demiſe, 
and contract to and with an- 


other: but the ſtatute of 5 co. 40. Præf. 
Weſtm. 2. cap. 1. created “4. & l.. 


an eſtate tail, and made a 
perpetuity by act of par- 
liament, reſtraining tenant 
in tail from aliening or de- 
miſ ng but only for the life 
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of tenant in tail, which in 
proceſs of time brought in 
ſuch troubles and inconve- 
niences, that after two hun- 
dred years, neceſſity found 
out a way by law for a 
tenant in tail to alien. 
Alſo by the ancient common 
laws, treeholds ſhould not 
pals from oge to another but 
by matter pf record, or ſo- 
lemn livery of ſeiſin; but 
againſt this were uſes in- 
venied, and grew common 
and almoſt univerſal through 
the realm, in deſtruction of 
the ancient common law in 
that point: but in time 
the manifold inconvenien- 
cies hereof being by expe- 
rience found, the ſtatute of 
27 Hen. 8. c. 10. was made 
for reſtoring of the ancient 
common law again, as it 


expreſly appeareth by the 


preamble of that ſtatute; 
and hereof an infinite more 
of examples might be add- 
ed, but hereof this ſhall 
ſuffice : and thus much of 
the books and treatiſes, and 
of the reporters and reports 
of the laws of England, 


* 


illud quafique inciſum quod 
noſtri vecant an eſtate- 
tail, & agecreto comiti- 
orum perpetuitatem quan- 
dam ſtatuit, que tenentem 
in tail wt loguuntur, hoc 
eſt illiuſmodi poſſeſſuones 
incolentem & occupan- 
tem reſtringeret, quo mi- 
nus alienare quid aut al- 
locare poſſit, niſi tantum 
pro tenentis ipſius vita 
naturali: quod quidem ſta- 
lutum tantas turbas totque 
tacommoda de curſu tempo- 
ris invexit, ut poſt 200 
tandem annos, neceſſitas 
ipſa rationem ac viam per 
legem inire atque excogitare 
docuerit, qud liceret poſſef- 
ones fic tenenti abaliena- 
re; cavit prætered jus 
commune, ne tenementa li- 
bera ut dicimus de manu in 
manum irent, niſi vel tran- 
ſadtionis illius extaret ſcrip- 
to menumentum, vel ſolen- 
ni more poſſeſſio atque jus 
in re traderetur : contra 
hoc ad inventi ſunt uſus, ut 
appellant, qui in tantum 
creverunt ut ' obtinerent e- 
tiam.ad antiqui juris in illa 
parte deſtrutionem, non 
ſolum vulgo ſed fere per 


tolum hoc regnum u- 


niverſum : verum aliquan- 
do ubi experientia do- 
cuiſſet quam multifaria 
hinc incommoda pullula- 
rent: latum eſt ſtatutum 
. illud 
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illud in 27 H. 8. cap. 10. de 
revocando atque reſtituendo 
artiguo jure communi, ut 
ex il prozma diſerte patet, 
infinita plane ſunt in hoc 
genere exempla, verum no- 
bis hæc ſufficient : atque de 
libris & traftatibus, de- 
que relationibus ac ſcripio- 
ribus legim Anglia hec 
Bactenus. 

Seguitur nunc de gradi- 
dus qui illarum legim ſtu- 
diofis ſunt proprii; ſicut 
enim in utraque academia 
Cantabrigienſi atque Oxo- 
nienſi varii gradus ſunt, 
quales ſopbiſtæ generales, 
Baccalaurei, Artium Ma- 
giſtri, Dofores, ex quibus 
viri ad eminentia loca & 
ſedem judicii in ecclefia 
curiiſque eccleſiaſticts apli 
eliguntur: ita ſunt & in 
juriſprudentia noſtra pri- 
mo quos vocamus Moote- 
men inceptor', qui queſtion” 
a ledtoribus propoſitas in 
edibus cancell', tam in ter- 
minis quam magnts vaca- 
Honibus arguunt & diſpu- 
tant: ex biis poſt ſtudi- 
um odo annorum aut cir- 
citer, eliguntur juriſcon- 
falti, nobis Utterbarriſters 
dicti; ex quibus conſtitu- 
untur lectores in hoſpitits 
cancellariæ, qui poſt ex- 
pletos duodecim ad minim' 
annos, a ſuſcepto illo 
grad in ſenaterũm five 
patriim ac ſeniorum claſ- 


ficorum numerum quos 


Now for the degrees of 
the law, as there be in the 
univerſities of Cambridge 
and Oxford divers degrees, 
as general Sophiſters, Ba- 


chelors, Maſters, Doctors, 


of whom be choſen men tor 
eminent and judicial places, 
both in the church and ec- 
cleſiaſtical Courts; ſo in the 
profeſſion of the law, there 
are Mootemen (which are 
thoſe that argue readers 
caſes in houſes of Chan- 
cery, both in terms and 
grand vacations.) Of Moote- 
men, after eight years ſtudy 
or thereabouts, are choſen 
Utterbarriſters; of theſe are 
choſen readers in inns of 
Chancery: Of Utterbarri- 
ſters, after they have been of 
that degree twelve years at 
leaſt, are chofen Benchers, or 
Ancients; of which one, that 
is of the puiſne ſort, reads 
yearly in ſummer vacation, 
and 1s called a fingle Rea- 
der; andone of the Ancients 
that had formerly read, 
reads in Lent vacat. and is 

c 4 called 


Mootmen, 


Utterbarriſ- 


ters. 


Benchers. 


Readers. 


\ 


; Readers. 


Attorney Gen. 
&c. 


Serjeants. 
See the Preface 
to 10 Co. 


King's Serj. 


Judges. 


Inns of Chan- 
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called a Double Reader, and 
commonly it is between his 
firſt and ſecond reading, a- 
bour nine or ten years. And 
out of theſe the King makes 
choice of his Attorney, and 
Solicitor General, his Attor- 
ney of the Court of Wards 
and Liveries, and Attorney 
of the Duchy: and of thele 
Readers, are Serjeants e- 
lected by the King, and are, 
by the King's writ, called 
ad ſtatum & gradum ſervi- 
entis ad legem; and out of 
theſe the King electeth one, 
two, or three as pleaſe 
him, to be his Serjeants, 
which are called the Kings 
Serjeants : of Serjeants are 
by the King alſo conſtituted 
the honourable and reve- 
rend Judges, and ſages of 
the law. For the young 
ſtudent, which moſt com- 
monly cometh from one of 
the univerſities, for his en- 
trance or beginning were 
firſt inſtituted, and erected 
eight Houſes of Chancery, 
to learn there the elements 
of the law, that is to ſay, 
Clifford's-inn, Lyon's-1nn, 
Clement's-inn, Barnard's- 
inn, Staple's-inn, Furni— 
val's-inn, Thavie's-inn, and 
New inn; and each of 
theſe houſes conſiſt of 
forty or thereabouts : for 
the Readers, Utterbarri- 
ſters, Mootemen, and infe- 


rior Students, are 4 famous 


Benchers dicimus co-op- 
tantur; ex bac claſſe ſin- 
gulis annis noviſſimus quiſ- 


que recentiſſimuſque in aſti- 


va vacatione prelegit, dic- 
tus lector primo; in qua- 
drageſimali autem vacati- 
one ſenior alius, qui leflor 
ſecundo nommatur : inter 
primam vero atque ſecun- 
dam cujuſque prælectio- 
nem intercedunt ferè anni 
node m aut decem; atque 
ex hits quidem elegit Rex 
procuratorem ſuum & ſo- 
licitatorem (ut lequimur) 
generalem Atturnatum in 
curia pupillorum & libera- 
lionum, & in curia duca- 
tis inſuper ex biis per 
breve Regis vocantur alit 
ad flatum & gradum ſer- 
vientium ad legem, inter 
quos Rex qui ipſi ſibi in- 
ſervient duos aut tres pro 
arbitrio elegit : denique ex 
Biis, honoratos ac reveren- 
dos Judices atque preſides 
juris Rex conſtituit. Ty- 
rones quod attinet qui huc 
fere ab academiis accedunt, 
habent illi in quibus rudi- 
menta atque elementa juris 
perdiſcant ædes cancellariæ 
ofto, vocata Clifford's- 
inn, Lyon's-inn, Cle- 
ment's- inn, Bernard's- 
inn, Staple-inn, Fur— 
nival's-inn, Thavie's- inn, 
New- inn; harum fingu- 
le quadraginta plus mi- 
nus legum ſtudiaſos conti- 
5 . nent 
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nent. Pro præledloribus ve- 
ro & juriſconſultis, atque 
inceptoribusaliiſque inferio- 


ris ordinis fludiofts extant 
ampliſſima quatuor illu- 
ftriſſimaque colleg ia, vocata 


Inns of Court, gue ſunt 
Templum Interius, ad quod 
pertinent priores tres can- 
cellariæ ædes; Hoſpitium 
Graii, cui ſubſunt due 
proxima ſeguentes; Hoſ- 
pitium Lincolnienſe, cui 
duæ aliæ; denique Ten- 
plum Medium, cui ædes 
poſtreme inſerviunt. Con- 
flant autem fingula bec 
collegia lectoribus ſupra 
piginti, Juriſconſultis pluſ- 
quam 60, Tyronibus circi- 
ter 160, aut 180, qui om- 
nes anibi tempus ſuum in 
Juriſprudentiæ ſtudio ali- 
i/que exercitiis dignis lau- 
de, & hominihus liberis ac 
generaſis impendunt. Judi- 
ces & ſervientes ad legem 
quod attinet, qui fere nu- 
merum vicenum explent 
Gut excedunt, in ades duas 
gue dicuntur 
ſervientium ad legem, ſunt- 
que majoris eninentiæ & 
dignitatis, equaliter di- 
ſtriluuntur: atque uni- 


verſa hæc Hoſpitia, ut ne- 
que inter je longe ſunt diſ- 
 fita, ita conjunctim omnia 
conficiunt ſane pre omni- 
bus in toto terrarum orbe 
cujuſcunque ſcienliæ buma- 


Heoſpitia, 


READER. 
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and renowned Colleges, or Innsof Court. 


Houſes of Court, called The 
Inner Temple, to which 
the firſt three Houſes of 
Chanc. appertain; Gray's- 
Inn, to which the next two 
belong; Lincoln's - Inn, 
which enjoyeth the laſt two 
but one; and the Middle 
Temple, which hath only 
the laſt : each of the Houſes 


of Court conſiſts of Readers“ or Benches. 


above twenty ; of Utterbar- 
riſters above thrice ſo ma- 
ny ; of young Gentlemen 
about the number of eight 
or nine ſcore, who there 
ſpend their time in ſtudy of 
law, and in commendable 
exerciſes fit for gentlemen : 
the Judges of the law and 
Serjeants being commonly 
above the number of 20, 
are equally diſtinguiſhed in- 
to two higher and more 
eminent Houſes, called 


Serjeant's Inn: all theſe are Serjeant'sInn, 


not far diſtant from one an- 
other, and all together do 
make the moſt famous uni- 


verſity for profeſſion of law 


only, or of any one human 
ſcience that is in the world, 
and advanceth itſelf above 
all others, quantum inter 
viburna cupreſſus. In which 
Houſes of Court and Chan- 
cery, the readings and other 
exerciſes of the laws there- 
in continually uſed, are moſt 

| excellent 
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excellent and behoofful for 
attaining to the knowledge 
of theſe laws: and of theſe 
things this taſte ſhall ſuf- 
fice, for they would require, 
if they ſhould be treated of, 


ne aliis illuſtriſimam u- 
nius juriſprudentiæ aca- 
demiam, quæ ſeſe ſupra a- 
lias effert : quantum inter 
viburna cupreſſus. Porro in 
collegiis atque ædibus hiſce 


a treatiſe by itſelf. Of the 
antiquity of theſe Houſes, 
and how they have been 


fingulis lectiones aliaque 
juriſprudentiæ exercitia aſ- 


fidus habita preftantiſſi- 


Arts and Sci- 
ences. 


changed from one place to 
another, I may ſay as one 
ſaid of ancient cities : per- 
pauce antique civitates au- 
thores ſuos norunt, Now 
what arts and ſciences are 
neceſſary for the knowledge 
and underſtanding of theſe 
laws; I ſay, that ſeeing 
theſe laws do limit, bound 
and determine of all other 
human laws, arts, and ſci- 
ences: I cannot exclude the 
knowledge of any of them 
from the profeſſor of theſe 
laws, the knowledge of any 
of them is neceſſary and pro- 
fitable. But foraſmuch as 
if a man ſhould ſpend his 
whole life in the ſtudy of 
theſe Jaws, yet he might ſtill 
add ſomewhat to his under- 
ſtanding of them: there- 
fore the Judges of the law 
in matters of difficulty do 
uſe to confer with the learn- 
ed in that art or ſcience, 
whoſe reſolution 1s requi- 
ſite to the true deciding of 
the caſe in queſtion, Con- 
cerning the lang. or tongue 


ſufficiat ;, 


per ſequerer, integrum per 


ma profetio ſunt, & ad 
legiim ſcientiam conſe- 
quendam ſummopere con- 
aucibilia : atque de hiſce 
rebus guſtum hunc dediſſe 
quas fi fuſius 


ſe tradtatum requirerent : 
anliquitatem vero ediim 
barum quod attinet, & 


quomodo de Iico in lo- 


cum tranſlate fuerint, i- 
dem dicam quod de anli- 
quis civitatibus quidam : 
perpauce antique cavitates 
authores ſuos norunt, Jam 


i queratur que artes & 
ſcientiæ neceſſariæ ſint ad 


Itarum legim cognitio- 
nem atque intelligentiam, 
reſpondeo quod quando- 
quidem juriſprudentia bæc 
definit ac ſtatuit de aliis 
non ſolum humanis legi- 
bus, verum artibus & ſci- 
entiis uni verſis, profecłò 
earum cujuſlibet cognitio- 
nem a juris noſtri profeſ- 


fore non modo non exclu- 
do, ſed utilem prorſus at- 


que neceſſariam judice : 
| poeh 
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wherein theſe laws are writ- ow _— 
ten, for all judicial re- — 
cords are entered and enrol- ſtat. 4 Geo. 2. 


cum vero ut quis ælatem 
ſuam omnem in ſhudiis 
hiſce legum conterat, ali- 
quid ſemper addendum 
reſtaret quod ad plenam 
earum intelligentiam face- 
ret, idcirco judices in dif- 
Hicilioribus cauſis eorum 
fere conſilium in illa ar- 
te aut ſcientia adbibent, 
quorum requiri judicium 
ad veram quaeſitonis con- 
troverſe deciſionem vide- 
atur. Quod ad linguam 
aitinet in qua conſcriptæ 
ſunt leges naſtræ, judic- 
orim imprimis ſententia- 
rumque formulas ac mo- 
numenta ſcripta & aſſer- 
| vata ſunt Latine omnia, 
id quod cum ex ſtatuto ap- 
paret lato'in comitiis An. 
| 36 E. 3. c. 15. lum e ſcrip- 
f tis Glanville, Bractenis, 
Fleta, e Novis mem Nar- 
rationibus, Lib. Intratio- 
nm, & variis denique ſta- 
tutis ipſis que ſermone La- 


ſunt : ante imperium illu- 
Ariſſimi illius Regis Ed. I. 
tam reſcripta omnia ori- 
| ginalia ac judicialia, quam 
ö univerſi legis libri Glan- 

ville Bractonis, Sc. deni- 
que & ftaluta que in hunc 
uſque diem extant omnia, 
lingua Latina confcripta 
alque edita fuerunt ; po- 
| ſtea vero in ipſius atque - 
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tino conſcripta atque edita 


led in the Latin tongue: 


xxl 


cap. 26. and 
Bohun's pre- 


as it appeareth by an act of face to the 
parliament in auno 36 Ed. Englith Law- 


.C. 15. and the works of 


Glanville, Bracton, and 
Fleta, Nove Narrationes, 
and the Book of Entries, 


and divers of our ſtatutes 


are ſet forth in the Latin 
tongue. Before the reign of 
that famous King Edward I. 
as well all writs original and 
judicial, as all the books 
of the law, as Glanville, 
Bratton, &c. and all the 
ſtatutes yet extant, were 
publiſhed in the Latin 
tongue; in the reign of 
him and his ſon many ſta- 
tutes are indicted in the 
Latin: (as ſome alſo of the 
ſtatutes of Rich. II. be.) 
And divers alſo be enacted 
in French; for that they 
had divers territories 
and ſeigniories that ſpake 
French within their do- 
minion, and in reſpect 
thereof the better ſort learn- 
ed that language. But for- 
aſmuch as the former re- 
ports of the law, and the 
reſt of the authors of the 
law (the Doctor and Stu- 


dent, who wrote in the o. The 6:6 


Engliſh tongue excepted) 


are written in French; I" 


have 


ition was 
Latin, 


Q. de hoc. 
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havelikewiſepubliſhed theſe 
in the ſame language: and 
the reaſon that the former 
reports were in the French 
tongue, was, for that they 
began in the reign of K. 
Edw. 3. who, as the world 
knows had lawful right in 
the kingdom of France, and 
had divers provinces and 
territories thereof in pol- 
ſeſſion; it was not thought 
fir nor convenient, to pub- 
liſh eitker thoſe or any of 
the ſtatutes enacted in thoſe 
days in the vulgar tongue, 
leſt the unlearned by bare 
reading, without right un- 
derſtandipg, might fuck out 
errors, and truſting to their 
own conceit, might enda- 
mage themſelves, and ſome- 
times fall into deſtruction. 
And it is verily thought 
that William the Conque- 
ror, finding the excellency 
and equity of the laws of 
England, did tranſport ſome 
of them into Normandy, 
and tavght the former laws, 
written, as they ſay, in 
Greek, Latin, Britiſh, and 
Saxon tongues (tor the bet- 
ter uſe of Normans) in the 
Norman lang. and which 
are at this day, (though 
in proceſs of time much 
altered) called the cuſtoms 
of Normandy : ſo taught 
he Engliſhmen the Nor- 


lii ejus regno mule leges 
(ficut & Rich. 2. ſtatuta 
nonnulla) Latinè ſcripiæ 
ſunt, Gallice item variæ, 
eoque multas Poſſeſſiones 
magnumque adeo dominium 
infra regnum hoc ſub im- 
perio ſuo tenuit, in quibus 
Gallice ſunt loquuti, quo 
reſpedlu ſupericris fere 
ordinis viri eam linguam 
didicerunt : quandoquidem 
tamen juris noſtri ſcrip- 
tores tam qui cauſas ac 
ſententias retuler, quam 
aut hores ferè alii (excep- 
to uno qui Dofloris ac 
Studiofh librum Anglice 
compoſuit) lingua Galli- 
ca ſcripſerunt, & elucu- 
brationes haſce meas ear 


dem lingaa edendas duxi : 


jam quod Gallice habean- 
tur relationes ille vete- 
res, in cauſa fuit cape- 
runt ſcribi ſub imperio 
Edw. 3. qui ut omnes no- 
runt, in regno Galliæ ple- 
num jus habuit ; variaſ- 
que ejuſdem provincias 
ac territoria in ditione ac 
Poſſeſſione ſua tenuit: ne- 
que ſane conducere aut 
convenire putabatur, ſive 
relationes illas, five ſta- 
tuta alia tum ſancita ſer- 
mone vernaculo edere, ne 
zmperit: homines ex nuda 
leftione abſque vero in- 


telledtu errores inde ſuge- 


rent, 


| id 
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rent, ſuiſque adeo confifs 


ingeniis, aut damnum ali- 
quod, aut certum aliquan- 
do perniciem incurrerent : 
creditur etiam (nec vana 
fides) Gulielmum gentis 
hujus ſubactorem, poſt- 
quam legim Angliæ ex- 
cellentiam atque a@quita- 
lem percepiſſet, earum 
nonnullas in Normanniam 
tranſtuliſſe, legeſque illas 
veteres ( ſcriptas (ut aiuut) 
Grece, Latine, Britanicè, 
& Saxonice) ad commo- 
diorem uſum Normanno- 
rum, Nermannicè loqui 
docuiſſe. Quæ ſane licet 
lonzo lemporis intervalls 
fuerint immutatæ, tamen 
vel in Hodiernum uſque 
diem conſuetudinem Mor- 
manniæ nomen atque ap- 
pellationem retinent: con- 
fimilt plane modo & An- 
glos noſtros, venationis 
aucupii, & ceterorum ferè 
ludorumatque exercitiorum 
omnium vocabula docuit, 
que vel hodie uſque ma- 
nent: et tamen nemo du- 
bitat quin intra regnum 
hoc, ante vidoris illius 
tempora, ludi illi animique 
relationes extiterint. 

Verum conſule quæſo 
prefationem illam Guli- 


man terms of hunting, 
hawking, and, in effect, of 
all other plays and paſtimes, 
which continue to this day; 
and yet no man maketh 
queſtion but theſe recrea- 
tions and diſports were uſed 
within this realm before the 
Conqueror's time. 


But ſee the Preface of 
William de Rouell of A- 


elmi de Rouil de Alen- lenſon to his Commentary 
written 


Thdorus de 
fummo bono, 
lab. 3. Valer. 
lib. 8. 


written in Latin, upon the 
book, called Le graund 
Cuſtumier de Normandie, 
entitled in Latin, Deſcrip- 
tio Nermanniz : where he 
ſheweth and proveth by o- 
ther authors, that moſt of the 
cuſtoms of Normandy were 
derived out of the laws of 
England, in or before the 
time of the ſaid King Ed- 
ward the Confeſſor, from 
whom William Duke of 
Normandy did derive the 
title, by colour whereof he 
firſt entered into the crown 
of England. If the lan- 
guage or ſtyle do not pleaſe 
thee, let the excellency and 
the importance of the mat- 
ter delight and ſatisfy thee, 
thereby thou ſhalt wholly 
addict thyſelf to the ad- 
mirable ſweetneſs of know- 
ledge and underſtanding: 
In lectione non verba ſed 
veritas eſt amanda, ſepe 


aulem reperitur ſimplici- 
tas veredica, & falſitas 
compeſita, gue bominem 
ſuis erroribus allicit, & 
per lingua ornamentum 
laqueos aulces aſpergit : 


et doctrina in mullis eft : 

quibus deeſt oratio. Cer- 
tainly the fair outſides of 
enamelled words and ſen— 
rences, do ſometimes ſo be- 
dazzle the eye of the rea- 
der's mind with their glit- 
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ſon in comm ntarium ſu- 
um Latine ſcritum ad li- 
brum, Gallice Le graund 
Coſtumier de Normandy, 
Latine deſcriptio Norman- 
niæ appellatum : ubi ex 
aliis authoribus probat & 
demonſtrat conſuetudines 
illas Normannicas e legi- 
bus Anglia fuiſſe petitas, 
five ante five non muliò 
poſt Ed. Confeſſcris tem- 
pora, a quo Culielmus 
Normannie dur jus ſuum 
& titulum duxit, cujus 
colore regnum hoc An- 
gliæ primo invaſit. Si- 
quidem igitur re/alioniim 
iſtarum phraſis aut ſtilus 
tibi minus arrideat, at ret 
irſius ſubjectæ praeſtantia 
atque ulilitas & delectit 
& ſatisfaciat ; unde fiet 
ut totum te admirabili 
plane dulcedini cegnitio- 
nis atque ſcientiæ dedas 
& addices. In lectione nou 
verba ſed veritas eſt a- 
manda, ſæpe autem re pe- 
ritur ſimplicitas veridica, 


& falſitas compoſita, que 


kominem ſuis erroribus al- 


licit, & per linguæ orna- 
mentum laqueos "dulces aſ- 
pergu : et deftrina in mul- 
tis eft, quibus deeſt oratio. 
Cert? quidem ſpecies & 
pulchritudo exterior poli- 
to- um verdorum ſenten- 
tlarumque fucatarum. ita 

quamn- 
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quandoque lefori aciem 
mentis Iplendore ſuo per- 
ftringit, ut in rei igſius 
viſcera quaſi ac m:dullam, 
penetrare atque introſpi . 
cere nequeat; qui enim 
ſtructorum verborum le- 
pores & feſtivitates avide 

venantur, phrafi fumg ue tra- 
gicarum ac tument” luxu- 
riante quaſi odore abri- 
pitur, ſepenumero fit ut 
dum ad inanem oftenta- 
tionem verba conquirit, 
rem amittat: et fic proji- 
cit ampullas & ſeſquipeda- 
lia verba; verum juriſpe- 
riti noſtri gravitati impri- 
mis conventt ſermone ap- 
to, toto, conciſo uti: at- 


gue de bits bæc ſufficiant. 


Fecit, benevole lector, 
ſuperiorum elucubration 
mearum ſingularis ſane 
approbatio, novis tuis in- 
ſuper aſſociata votis, ut 
pauca bac reverendiſſi- 
morum Judicum atque 
prefidim juris præſtan- 
ti ima ſane judicia ac de- 
creta prælo committam : 
gue quidem omnia ten- 
dunt vel ad veram quorun- 
dam generalium jtatuio- 
rum expoſitionem, vel ad 
librorum noſtror” in quibus 
diſcrepantes opiniones oc- 
currunt, ſenſum ac ſenten- 
tam genuinam explican- 


tering ſnew, as they cauſe 
them not to ſee or not to 
pierce into the inſide of the 
matter; and he that buſily 
hunteth after affected words, 
and followeth the ſtrong 
ſcent of great ſwelling 
phraſes, is many times 
(in winding of them in, to 
ſhew a little -verbal price) 
at a dead loſs of the mat- 
ter itſelf, and ſo projicit 
ampullas & ſeſquipedalia ver- 
ba: to ſpeak effectually, 
plainly, and ſhortly, it be- 
cometh the gravity of this 

rofeſſion: and of theſe 
things this little taſte ſhall 
ſuffice. 

Your extraordinary al- 
lowance of my laſt Reports, 
being freſhly accompanied 
with new delires, have over- 
come me to publiſh theſe 
few excellent judgments 
and reſolutions of the re- 
verend Judges and ſages of 
the law, tending either to 
the true expoſition of cer- 
tain general acts of parlia- 
ment, or to the true under- 
ſtanding and ſenſe of our 
books, wherein there ſeem- 
eth ſome diverſity of opi- 
nion; and albeit they be few 
in number, yet many of 
them conſiſt of divers ſeve- 
ral points, and comprehend 
in them many other judg- 
ments and reſolutions, which 

never 
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never before were reported. 
If by theſe labours the com- 
monwealch ſhall receive any 
good, and the reader reap 
the benefit that for his read- 
ing and ſtudy he deſerv- 
eth; I ſhall have all the 
reward that for my writings 
and pains I deſire. 


Vale. 


dam. Et licet exiguus 
prorſus fit relatarum hic 
a me cauſarum nume- 
rus, late tamen patent ea- 
rum plurime, que & di- 
verſis conſtant membris, 
& multas alias ſententi as 
atque concluſiones nun- 
quam antebac in lucem 
editas compledtuntur: ex 
quibus laboribus fi quidem 
reſpub. emolumentum, lec- 
ter fludiorum ſuorum con- 


dignum frudtum perce- 


perit, exiſtimabo me elu- 
cubrationim mearum am- 
plum ſane premium con- 
ſeguutum. 


Vale. 
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Part III. 


The Marquis of WINCHESTER's 
Caſe. 


Trin. 25 Eliz. Between the Queen and 
the Marquis of Wincheſter, which 


began Mich. 21 & 22 Eliz, 


HE Queen brought a writ of (a) error againſt the 
Marquis of Wincheſter, the effect of the writ was, 
that John Horne, and others, by their deed bearing date the 
Toth day of July, an. 6 H. 8. gave to Lionel Norreis, Eſq. 


(a) 1 Leon. 270. 
oor 95. 12 
323. Co. Lac 


240. nu. 3. 


and to one Anne Milles, the manor of Merleſton with the 


appurtenances in Merleſton in the county of Berks, to have 
and to hold to the ſaid Lionel and Anne and to the heirs of 
the body of the ſaid Lionel; and for default of ſuch iſſue, 
the remainder to Henry Norreis, and to the heirs male of his 
body : and that Term. Paſch. 19 H. 8. the Marquis of Win- 
cheſter and divers others did recover (in the life of the ſaid 
Anne) the ſaid manor of Merleſton in Merleſton againſt the 
ſaid Lionel, in a writ of entry in the Poſt, in which the ſaid 
Lionel did vouch one Thomas (5) Chappian, then the com- 
mon vouchee, and judgment was given and execution had 
according to the uſual form of common recoveries: and after- 
wards the ſaid Henry Norreis (having iſſue Henry, now Lord 
Norreis of Ricote who is now living) = 28 H. 8. was at- 
tainted of high treaſon ; and afterwards, t 


held the 18th day of June in the ſame year, it was enacted, 
that the ſaid Henry Norreis the father, for divers treaſons 


by him committed, ſhould forfeit to the ſaid King Hen - 


ry VIII. his heirs and ſucceſſors, all ſuch manors, meſ- 
ſuages, lands, tenements, rents, reverſions, remainders, 
Vo“. II. | * REG uſes, 


- 


e 22d of May in the 
ſame year, was executed. And afterwards, at a Parliament 


(3) Cro. El. 2. 


* 
1 ox — 


1 * 1 .- . rn 


(a) Cro. Jac. 
323 ˙ 


(5) 1 Rol. Rep. 


306. 
{c) 11 Co. 5. b. 
Fitz. Maint. 15. 


Br. Maint. 26. 


Br. Br. 245. 

(4) Cr. El. 30, 
325, Cro. Jac. 
70, 104. Hob. 
164, 199, 251, 
279. Yelv. 71. 
Styl. 15. 1 Leon. 
41. 77 
11 ca. 45. a. 

1 Rol. Rep. 3 6, 
77. Palm. 524. 
1 Brownl. 68, 

1 Sand. 285, 
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uſes, poſſeffions, offices, rights, conditions, and all other his 
hereditaments which he, or any other perſon to his uſe, then 
had or ought to have, of any eſtate of inheritance in fee- 
ſimple, fee-tail, in uſe or in poſſeſſion the day of his treaſons 
committed, or at any time after: and afterwards the ſaid Lio- 
nel died without iſſue of his body; and afterwards the ſaid 
Anne died; and thereupon the Q. brought a writ of error 
againſt the Marquis of Wincheſter, the heir of the ſurvivor of 
the recoverors ; and the error which was aſſigned was, becauſe 
the original writ entry of in the Poſt failed, and the record, which 
was removed out of the Common Pleas, was of the manor of 
Merleſton cum pertin in general, and not reſtrained to any town, 
And the ſaid Marquis, in bar of the ſaid writ of error, plead- 
ed, that after the attainder of the ſaid H. N. the father, the Q. that 
now is (if ſhe had any right to any writ of error in the caſe 
aforef.) by her letters patent, bearing date in the 14th year of 
her reign, of her ſpecial grace, certain knowledge and mere 
motion, did give, grant, and reſtore, for her and her ſucceſ- 


ſors, to the ſaid Henry Lord Norreis the faid manor cum per- 


tinentiis; and alſo all her right, eſtate, title, claim, intereſt and 
demand in the ſaid manor, to have and to hold to him and 
his heirs. And upon this plea Popham the Q 's Attorney did 
demur in law. And this caſe was argued by Popham the 
Queen's Attorney, and Egerton the Queen's Solicitor, in 
maintenance of the writ of error; and by Plowden and Coke 
for the defendant. And the defendant's counſel took five ex- 
ceptions to the writ of error. 

1. That the writ of error was brought to reverſe a judgment 
for all the matior, where it ſhould be but of a moiety, for it 
appears by the writ, that the recovery was void for a moiety 
becauſe Anne Milles (a) the other joint-tenant was not named 
with Lionel in the writ, by which one moiety was forfeited 
ta the Queen by his attainder, which the Queen by her letters 
patent hath granted over to the ſaid Lord Norreis, and ſo for- 
aſmuch as the (5) regiſter hath one form of writ for the whole, 
and another form for the moiety, three parts, &c. this writ 
brought of the whole, where it ſhould be brought of the 
moiety, ought to be abated. And principally, as it was ſaid, 
by one of the defendant's counſel, becauſe it comes of the plain- 
tiff's own ſhewing, and not by the ſhewing of the other ſide, 
nor by the finding of a jury, as in (c) 36 H. 6. 27. b. it is 
agreed, that in maintenance if it appear by the (d) ſhewing of the 
party himſelf, that the maintenance be feveral, the writ ſhall 
abate ; otherwiſe, if it be found by verdict. Vid. 10 E. 4. 8. 
11 H. 7.6. 11 Aſſ. 9. 19 Aſſ. 14. 22 Af. 86. 

The ſecond exception was, becauſe it was not ſhewn 
that Henry Norreis, to whom the remainder was limit- 
ed, had the remainder at the time of the recovery, 
for the gift in tail was made in 6 H. 8. and the recovery 
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was in 19 Hf. 8. and no continuance of eſtate, either of the 

eſtate · tail in poſſeſſion, or of the remainder, is alledged; and 

that the ſaid eſtates ſhall not be intended to continue, the 

books in 7 H. 7. 3. Stradling's caſe. Plowd. fol. 199, (5) 2 Br, Pleading 
& 10 H. 7. 28. in Henbade's avowry, were cited. 8 4 

Fhe third exception was, becauſe the (c) record of the re- () 1 Roll. 752. 
covery was of the manor of Merleſton cum pertinentiis, and the 2 Sand. 297,293. 
writ of error was to remove a recovery of the manor of Mer- 
leſton in Merleſton cum pertinentiis, and ſo the true record 
was not removed by the ſaid writ of error, as in the like caſe 
is agreed in (4) ꝙ H. 6. 1. a. b. where it is ſaid, that in all (% Fita. vari- 
caſes where a man is to execute a record, or to defeat a record, nee 6. 
there, no variance ought to be between the writ and the record, > add, 266 
and with that agree the books in 7 /) Aſſ. 5. and (g) 26 Aff. (e) r Roll. Rep. 
31. in caſe of attaint. * 22 

The fourth exception was, becauſe the act of 28 H. 8. upon B,. — 
which the writ of error was founded, gave to the King all the Godb. 24 
manors, &c. which the ſaid Hen. Norreis then before attainted 1 } = _ 
had the day of his treaſon committed, or at any time after ; — — 
and it is not ſhewed when the treaſons were committed, nor (g) Br. Brief, 
that then he had any thing in the manor, which ought to have 288. 
been averred preciſely, as it is agreed in Nichol's caſe, in 
Plow. Com. 485 b. 

The laſt exception was, becauſe although all the rights, &c. 
hereditaments, &c. which the ſaid Henry Norreis had, &c. 
were given to the King, yet it doth not appear without office, 
whether he had any right to this manor: and note, that al- 
though after the ſaid Henry Norreis was executed, ſo as by rea- 
ſon of his attainder he died without heir, yet this writ of error 
cannot be in the King without office, for by the common law 
ſuch hereditam. as a writ of error ſhall not be forfeited, nor 
can eſcheat, and therefore this caſe is out of the reaſon of the 
book in 19 l. 7. for there the land eſcheated, and a freehold 
cannot be in (i) ſuſpence. But the court did not deliver any (i) Poſtea to. b. 
opinion touching any of theſe exceptions to the writ of error, * 
but only that it was unanimouſly agreed, that by this writ of 
error the record of che recovery was removed into the King's 
Bench ; for judgment was given againſt the Queen upon the 
ſubſtance of the matter. And in this caſe two points were 
unanimouſly reſolved by Sir Chriſtoper Wray Chief Juſtice, 

_ = Thomas Gawdy, Knt. and the whole Court of King's 
ench. 

Firft, that this writ of (4) error was not given to the King () 2 Rcl1. Res. 
by any of the words of the ſaid act of 28 H. 8. for three cauſes, 374. 7 Co. 13. 4. 
firſt, becauſe in this caſe, the terre-tenant is in by title, and 8 
the entry of the perſon attainted is not congeable; and there - 423. Lit. Rep. 
fore this right of action, if he had any, was not given to the ws — Fl 
King by any of the ſaid words. So if the ſaid Henry Norreis 3'9* O en 3% 
the tather had right of formedon in the deſcender, after 

A 2 diſeon- 


(a) Hob. 242, 


(3) co. Lit. 368, 
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(c) 1 Rol. 216, 
(4d) 3 deb. 244 
le) 2 Rol. Rep. 
314. Poſtea 11. a. 
Hob. 242, 243 
Cro. Car. 428, 
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324, 325, 420, 
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diſcontinuance made by his father: or if Henry the father had 
been diſſeiſed, and the diſſeiſor had died ſeiſed before the ſaid 
act, ſuch (a) right of action was not given to the King by 
any of the ſaid words; but if the act had been made after the 
diſſciſin, and before the deſcent, ſuch right had been given to 
the King by the ſaid act: for the Juſtices ſaid, that ſuch right, 
for which the party had no remedy but by action only to re- 
cover the land, is a thing which conſiſts only in (5) privity, and 
which cannot eſcheat, nor be ſorfeited by the common law, (c) 
3R. 2. Entre congeable 38. 32 H. 6. 27. 2 H. 4. 8. 7 H. 5. 9. 
7 H. 4. b. & 17. 21 E. 3. 47. a. 27 Aſſ. 32. 49 E. 3 13-49 Aſſ. 
4. F. N. B. 144 Stamford 188. So that by the (4) general 
words of an act of attainder all (e) rights, &c. and heredit, 
&c. (although in truth the party attainted had a right, which 
alſo is an hereditament) ſhali not be given to the King ; for 
it would be very vexatious and inconvenient, that eſtates of 
purchaſors and others, after many deſcents and long poſſeſſion, 
ſhould be impeached at the King's ſuit, by ſuch general words, 
againſt the reaſon and rule of the common law, where all the 
words may by reaſonable intendment be well ſatisfied, /c/. 
fuch rights, &c. which may lawfully eſcheat, or be forfeited. 
And it was obſerved by the Juſtices, that by no act of at- 
tainder that ever bath been made, actions were given but 
J rights of entries, &c, Alſo the ſtatutes of 27 H. 8. & 31 
H. 8. (g) of monaſteries, and the ſtatute of 1 E. 6. of chaun- 
tries, give to the King all rights, entries, &e. which give not 
actions to the King. And therefore it was agreed by the 
cqurt, that a (%) right of action after diſcontinuance, deſcent, 
&c. where the entry was not lawful, was not given to the 
King by the general words of any of the ſaid acts. And ſo, 
it was ſaid, have the ſaid ſtatutes always been expounded. 
The ſame conſtruction hath been made upon the ſtatute of 33 
H. 8. cap. 28. by which it is enacted, „ That the King's 
«« Majelty, his heirs and ſuccefiors, ſhall have as much 
« benefit and advantage by ſuch attainders of treaſon, as well 
„of uſes, rights, entries, conditions, as poſſeſſions, rever- 
& ſions, remainders, and all other things, as if it had been 
done and declared by Parliament.” That a (i) right which 
conſiſts only in action, where the entry is tolled, is not given 
to the King by that att. 

It was alſo agreed by them, that before this act of (H 
33 H. 8. by the general words of any act of attainder of 
all hereditaments, a condition was not given to the King; 
and therefore by the ſame act, by expreſs words, conditions 
are given to the King, and yet without queſtion a (/) condi- 
tion is an hereditament. Alſo although an uſe were an here- 
ditament (for there ſhall be a (m) poſſeſſio fratris of it) yet by 
the general words of all hereditaments, an ( uſ» was not given 
to the King by any act of attainder, but neither the con- 
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dition, nor the uſe, were things forfeitable by the common 
law ; and therefore by the general words of all hereditaments, 
they were not given to the K. by any act of attainder. Note 
a diverſity between inheritances and chattels; for as it hath 
been ſaid, a right of action concerning inheritances is not (a) 
forfeited by attainder, but obligations, ſtatutes, recogniſances, 
&c. and other ſuch things in action are forfeited to the King by 
attainder or outlawry. And it was agreed by the whole court, 
that if Lionel had made a feoffment in fee, withont warranty, 
that had been a diſcontinuance for a moiety, for by the teoff- 
ment the jointure was ſevered. And note, that in this cafe at 
bar, conditions and uſes are given by expreſs words, for the 
makers of the act knew, that they would not be given by the 
general word of hereditaments. 

The ſecond reſolution was, that in this caſe, Henry Nor- 
reis had not any right in the moiety of the ſaid manor, for al- 
though the recovery were erroneous for want of an original 
(for it was agreed it was not void, but voidable by error) yet 
notwithſtanding as long as the recovery ſtood in its force, he 
in remainder had not any right to the remainder in reſpect of 
the intended recompence, but till the recovery be reverſed 
by writ of error, the remainder is barred for one moiety, and 
he in remainder hath not any right in it. And therefore, if 
tenant (6) in tail ſuſſer a common recovery erroneouſly, and 
afterwards difle:tſes the recoveror, and dies, his iſſue ſhall not be 
remitted, for as long as the recovery remains in its force, the 
eſtate-tail is barred, guad fruit conceſſum per totam curiam. And 
it was faid by one of the defendant's counſel, that neither (c) 
action without right, nor right without action with a deſcent, 
Sc. ſhall make a remitter ; the firſt is apparent, and reſolved 
by the court in the caſe at bar. As to the ſecond it was faid, 
that a man ſhall never be (4) remitted, but where, if the 
right and poflethion were in ſeveral perſons, he who had the 
right might have an action to recover the poſſeſſion. And that 
appears by (e) Littleton 147. for he ſaith, that one of the 
principal cauſes for which the eſtate in tail ſhall be remitted 
is, becauſe there is no perſon againſt whom he can bring his 
writ of formedon, &c. and for this cauſe the law adjudges him 
in his remitter, in ſuch plight as if he had lawfully recovered 
the fame land againſt another, 5 H. 7. 38. a. %) A man ſhall 
not be remitted to an advowſon appendant although he hath 
right to it before he hath recontinued the manor to which, 
&c. becauſe before he hath recovered the manor he hath no 
action to recover the advowſon. So if a man purchaſe an 
advowion in fee, and ſuffers an uſurpation and 6 months to 
pals, now he hath right, but foraſmuch as he hath no re- 
medy tor it, he ſhall never be remitted to it, although the ad- 
vowlon be caſt upon him, either by deſcent, or any other act 
in law, & jic de ſimilibus. And it was reſolved by the court, 


that inaſmuch as in the principal caſe Henry had no right, 
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a fertiori this writ of (a) error being a bare action, which 
conliſts more in privity than an action which is accompanied 
which a right, 1s not given to the King by the general words 
of the ſaid act. It is adjudged in Paſch. 3 E 3. (47) 74. that 
whereas all the poſſeſſions of the (5) Templars were by act of 
Parliament, anno +7 E. 2. given and tranſmitted to the Hoſ- 
22 to hold them in the ſame manner as the Templars 

eld them, yet they had not by the ſaid general words a rec- 
tory which was appropriate to the Templars; for that was an 
inheritance inſeparably in privity annexed to them. So it is 
held in 35 H. 6. 56. that upon the ſaid words of the ſaid act, 
to hold them as the Templars held them, they ſhall not hold by 
() frankalmoigne, becauſe that tenure conſiſts only in privi- 
ty, and for that cauſe without ſpecial words, it ſhall not, 
againſt the rule and reaſon of the common law, be created. 
The fame law of a writ of error. And atthough Anne Milles 
was jointly ſeiſed with the ſaid Lionel for her life, ſo that as 
well Lionel as the vouchee might have abated the writ, yet 
when the vouchee, without demand of any lien, enters gene- 
rally into the warranty, and thereby admits the writ good, and 
Lionel recovers in value againſt the vouchee, who enters ac- 
cording to the eſtate of him who voucheth, with the remainder 
over : for this cauſe it was reſolved, that for one moiety the 
recovery ſhall be a bar to the eſtate- tail, and to the remainder 
alſo, becauſe by the recovery againſt Lionel, the jointure was 


- ſevered. And it was ſaid, that common recoveries, as much 


Co, Lit. 186. 


(4) 1 Rol. Rep. 

_ Bridgm.71. 
alm. 237, 345: 

Dy. 188. pl. 8. 


as any benign interpretation of the law will permit, ought ta 
be maintained, becauſe they are the common aſſurances of the 
land. But it was agreed, that for the other moiety whereof 
Anne Milles was tenant for life, the recovery was not any bar 
Either to the eſtate-tail, which Lionel had expectant upon the 
eſtate of Anne Milles, or to the remainder of Henry, becauſe 
for this moiety Lionel was not tenant to the præcipe; but the 
recovery had its operation againſt him by eſtoppel and con- 
cluſion, which ſhall not bind the iſſue in tail who claims per 


formam doni. 


The third cauſe was, becauſe Henry at the time of his at- 
tainder was not intitled to have any writ of error. And as to 
that, it was agreed, that he who has a remainder expectant up- 
on an eſtate tail, ſhall have a writ of (d) error upon a judgment 
given againſt tenant in tail, altho' there were no ſuch remain- 
der at the common law; for when the ſtatute de donis conditi- 
onalibus doth enable the donor to limit a remainder upon an 
eſtate tail, all actions, which the common law gave to privies 
in eſtate, are by the ſame act as incidents zact/z given alſo, 
according to the rule of the common law; and there- 
fore thoſe in reverſion or remainder expectant upon — 
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eſtate for life, had a writ of error by the common law, upon 
a judgment given againſt tenant for life, although they were 
not made parties by aid prayer, voucher, or receipt: fo, after 
the ſtatute of de donis conditionalibus, ſhall he have, who hath a 


reverſion or remainder expectant upon an eſtate-tail. 2. It 


was agreed by them, that in none of the ſaid caſes, he in re- 
verſion or remainder, who was not party to the firſt record by 
voucher, &c. ſhall have any writ of (a) error by the common (2) Dyer 188. 


law, till after the particular eſtate determined, for then he in * 3 
9. Cr. Jac. 


reverſion or remainder ought to have the land in poſſeſſion, and 

| - x 4 333. F. N. B. 
take the profits ; but if he in reverſion or remainder be made gg. e. 21. w. e. 

a (5) party to the record by aid prayer, receipt, or voucher, 22 E 4. 31. a. 


then he ſhall have a writ of error preſently, during the. life of — * d. 


the tenant for life, in reſpect that he was made party to the (3) Rol. 748. 
record. Vide 4 Aſſ. 7. 17 Afl. 24. 18 E. 3. 25. 20 (30) E. 4 E. 3. 53, $4 
3. Error 2. 32 E. 3. Error 73. 43 Aſſ. 41. 8 H. 4 4. 21 Hl. b. 
29. 22 E. 4. 31. F. N. B. 21. c. 99. e. And by the ſaid differ · 
ences you may reconcile all the ſaid books, and many other, 
betwixt which, to ſome who obſerve not the ſaid diſtinction, 
ſeems to be contrariety; but when an erroncous gan 
was given againſt tenant for life, by that his reverſion or re- 
mainder was deveſted, ſo that he could not grant or transfer 
it by any means to another. And it was doubted he could 
not puniſh any waſte committed after the recovery, and divers 
other miſchiets, and yet he had no remedy to reverſe it during 
the life of the tenant for life. 45 E. 3. 21. b. 8H 6. 13 b. 
F. N. B. 60. b. for waſte. For remedy of which miſchiefs, 
the ſtatute of (c) ꝙ R. 2. cap. 3. was made, by which it is Ce) 4 Ift. 57. 
provided, that if tenant for life, tenant in dower, tenant by Py 2- pl. 5. 
the curteſy, or tenant in tail after poſſibility of iſſue extinct, Ras. 
loſe in a præcipe, &c. that he in reverſion, his heirs or ſuc- Cr. Elia. 289. 
ceſſors, ſhall have an (d) attaint or a writ of error, as well in B N. B. 99. e. 
the life of ſuch tenants, as after their deaths, and that the 2 Bold. 1j. 
tenant for life, if the judgment be reverſed, ſhall be reſtored 10 Co. 44. b. 
to his poſſeſſion of the tenements ſo loſt, with the profits in Palm: 251, 253. 
the mean time, &c. Provided always, that if the party ſuing 24 
will alledge that the tenant was of covin and aſſent with the Reg. 122. 
demandant, who recovered, that ſuch tenements ſhould be loſt, 
that then, although ſuch tenants be living, yet reſtitution 
ſhall be made to the party ſuing of the poſſeſſion, with the 
mean profits, &c. upon which act two points were reſolved 
by the court. 

Firſt, that although the ſtatute ſpeaks only of reverſions, 
yet remainders are allo taken to be within the purview thereof. 


A4 | Secondly, 


1 


10 Co. 45. b. 


(3) Jones 423. 


te) Cr. Car. 


35. 


(4) Poſt. fol. 
G1. a. 10 Co. 
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ſe) 1 Co. 15. b. 


66. 4 Leon. 124. 
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1 Jones 370. 
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(g) 1 Leon. 271. 
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8 Reg, Eliz, 
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te) 1 Leon. 272. Secondly, that a reverſion or remainder (a) expectant upon 


an eſtate-tail is out of the words, and alſo out of the meaning of 
the ſaid act. For in as much as the makers of the act, by 
(5) ſpecial words, have provided remedy for thoſe in reverſion 
expectant upon eſtates for life, or in dower, or by the curteſy, 
or in tail after poſſibility of iſſue extinct, by this preciſe enu- 
meration of thoſe four particular eſtates for life (vide 33 H. 6. 
22. the like point in caſe of receipt) their meaning appears to 
(e) exclude reverſions and remainders expeCtant upon eſtates- 
tail, and they had good reaſon for it; for an eſtate · tail is an 
eſtate of inheritance, and therefore it was not reaſonable to 
give him in reverſion or remainder expectant on ſuch eſtate, a 
(a) writ of error during the continuance of ſuch eſtate, which 
by poſſibility may continue for ever. Note reader, upon the 
proviſo of the ſaid act, that if tenant for life ſuffers a recovery 
in a præcipe by covin and aſſent, if he in reverſion or remain- 
der reverſes the recovery, he ſhall be reſtored to the poſſeſſion 
and mean profits: unde colligo, that the Parliament did adjudge 
ſuch recovery by covin and aſſent (e) a forfeiture. For others 
wile it would be hard to reſtore him not only to the poſſeſſion, 
but alſo to the mean profits; and with that agree the books in 
* 3. 14 E. 3. Receipt 135. 22 Aſſ. 31. 9 H. 5. 14. Now 
oraſmuch as it appears in the caſe at bar, that Lionel ſurvived 

Henry, who was in remainder, it was reſolved, that Henry 
had but a poſſibility to have a writ of error, that is to ſay, if 
Lionel had died without ifſue in the life of the ſaid Henry, 
and becauſe Lionel ſurvived him, that poſſibility was deſtroy- 
ed. Allo no word of the ſaid act doth extend to give a poſ- 
ſibility to the King. Secondly, admitting in this caſe the 
writ of error had been given to the Queen, yet it was reſolved, 
that by the general grant of the ſaid manor of Merleſton, and 
of all her intereſt, claim and demand in it, aithough it were 
made de gratia ſpeciali, & ex certa. ſcientia, & mero motu ; that 
the writ of (/) error did not paſs, becauſe if the King could 
grant it, it muſt be by his prerogative, for no common perſon 
can do it; and therefore it ought to be granted by expreſs and 
preciſe words. And it was faid, it was adjudged in (g) Cro- 
mer's caſe, 8 Eliz, That where by the attainder of a diſſeiſee, 
a right to certain land eſcheated, and was forfeited to the Queen, 
and after the death of the difſeiſee, the Queen, by her letters 
patents de gratia ſpeciali, ex certa ſcientia, & mero motu, grant- 
ed all the lands, tenements, rights and hereditaments 
which ſhe had by the attainder of the diſſeiſſee, that in that 
caſe ſuch a bare right ſhould not paſs by the ſaid general 
words of the King; but if it could be granted at all, it ought 
to 
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W1INCUESTER's Caſe, 


Part III. 


to have been granted with a ſpecial recital by expreſs and 
ſpecial words; which caſe was affirmed to be good law by the 


whole court. And therewith agrees 33 H. 8. Br. (a) choſe in (a) 1 Leon 271. 


action 14. If an Abbot before the diſſolution was diſſeiſed, 
and the King after the difſolution granteth over the land by 
eneral words, this right ſhall not paſs. And Sir Chriſtopher 
Wray ſaid, that he had conferred with the Lord Anderſon, 
Chief Juſtice of the Common Pleas, and Sir Roger Manwood, 
Chief Baron of the Exchequer, and divers other Juſtices, and 
they were unanimouſly of their opinion. And afterwards, for- 
aſmuch as it appeared to the court, that the ſaid common re- 
covery was erroneous for want of an original; for that cauſe 
a ſpecial judgment was entered, that is to ſay, becauſe upon 
the matter, no writ of error in this caſe was given to the Q. 
Ideo domina regina nihil capiat per breve. 
Note reader, for the ſaid point of gom. recovery there was 
a caſe in the Common Pleas, 'Trin. 27 Eliz. Rot. 276. be- 


tween (5b) Owen and Morgan, and the caſe was ſuch ; George x 


Owen brought a Scire facias againſt Edw. Morgan, to execute 
a remainder of certain land limited to him by fine,- and ſhew- 
ed, that Rice Owen was ſeiſed of the ſaid land in fee, and 
levicd a fine thereof to Rich. Owen and Thomas Monington, 
and to the heirs of Richard, who granted and rendered it to 
the ſaid Rice and Lettice his wife, (who was not party to the 
writ or conuſance) and to the heirs of the body of the ſaid 
Rice; and Lettice died, and afterward Rice died without iſſue, 
wheretore he prayed to have execution. The defendant plead- 
ed in bar a common recovery had againſt the faid Rice as 


- tenant, with voucher over of the common vouchee, which 


recovery was to the uſe of, the defendant and his heirs, and 
that Rice ſurvived Lettice: the plaintiff replied and faid, that 
the ſaid Letice was alive at the time of the ſaid recovery, upon 
which the defendant did demur in law. And it was ad- 
judged for the plaintiff, And in that cafe two points were 
reſolved. 

1. Although Letticewas not not (c) party, either to the writ 
or to the conuſance, and although it appeared in the ſame re- 
cord that ſhe was a ſtranger, and not party; yet the grant and 
rend, by fine to her was not (4) void, but voidable by error. 

2. That this recovery againſt the huſband only, ſhould not 
bind the remaind, for between huſband and wiſe there are no 
moieties, and the huſband hath not power to ſever the jointure, 
nor to diſpoſe of any part of the land; and he during the 
wife's life is not ſeiſed by force of the tail, and by no act 
that he can do, can he execute it for any part; ſo that the 
præcipe being brought againſt him alone, the recompence 
cannot for any part enure to the eſtate-tail, or to the re- 
mainder, for to the whole eſtate it cannot enure, becauſe the 
wife had a joint eſtate with bim in poſſeſſion at the time 


Owen and 
Morgan's Caſe, 
Trin. 27 Reg. 
liz, 

(5) 2 Rol. 395, 
Moor 210. 
Poſtea 6. b. 

1 And. 162. 
Gould. 26. 

1 Jones 32 
* * 
Cr. Car. 321. 
4 Leon. 26, 93. 
222. 


(e) Co. Lit. 
357.4 373. 
21 E. 3. 27. b. 
pl. 24. 

(4) Kelw. 19. b. 


Cr. Car. 321, 
1 Siderf, $3, 


ON. 9. 
Co. Lit. 26. 
Wing Max. 
767. 


— 


W 1NCHESTER's Caſe. Part III. 
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an eſtate-tail is out of the words, and alſo out of the meaning of 
the ſaid act. For in as much as the makers of the act, by 


(S) ſpecial words, have provided remedy for thoſe in reverſion 
expectant upon eſtates for life, or in dower, or by the curteſy, 
or in tail after poſſibility of iſſue extinct, by this preciſe enu- 
meration of thoſe four particular eſtates for life (vide 33 H. 6. 
22. the like point in caſe of receipt) their meaning appears ta 
(c) exclude reverſions and remainders expectant upon eſtates- 
tail, and they had good reaſon for it; for an eſtate - tail is an 
eſtate of inheritance, and therefore it was not reaſonable to 
give him in reverſion or remainder expectant on ſuch eſtate, a 
(a) writ of error during the continuance of ſuch eſtate, which 
by poſſibility may continue for ever. Note reader, upon the 
proviſo of the ſaid act, that if tenant for life ſuffers a recovery 
in a præcipe by covin and aſſent, if he in reverſion or remain- 
der reverſes the recoyery, he ſhall be reſtored to the poſſeſſion 
and mean profits : unde colligo, that the Parliament did adjudge 
ſuch recovery by covin and aſſent (e) a forfeiture. For others 
wiſe it would be hard to reſtore him not only to the poſſeſſion, 
but alſo to the mean profits; and with that agree the books in 
8 3. 14 E. 3. Receipt 135. 22 Aſſ. 31. 9 H. 5. 14. Now 
oraſmuch as it appears in the caſe at bar, that Lionel ſurvived 

Henry, who was in remainder, it was reſolved, that Henry 
had but a poſſibility to have a writ of error, that is to ſay, if 
Lionel had died without iſſue in the life of the ſaid Henry, 
and becauſe Lionel ſurvived him, that poſſibility was deſtroy- 
ed. Alſo no word of the ſaid act doth extend to give a poſ- 
ſibility to the King. Secondly, admitting in this caſe the 
writ of error had been given to the Queen, yet it was reſolved, 
that by the general grant of the ſaid manor of Merleſton, and 
of all her intereſt, claim and demand in it, although it were 
made de gratia ſpeciali, & ex certa ſcientia, & mero motu ; that 
the writ of (/) error did not paſs, becauſe if the King could 
grant it, it muſt be by his prerogative, for no common perſon 
can do it; and therefore it ought to be granted by expreſs and 
preciſe words. And it was faid, it was adjudged in (g) Cro- 
mer's caſe, 8 Eliz, That where by the attainder of a diſſeiſee, 
a right to certain land eſcheated, and was forfeited to the Queen, 
and after the death of the diſſeiſee, the Queen, by her letters 
patents de gratia ſpeciali, ex certa ſcientia, & mero motu, grant- 
ed all the lands, tenements, rights and hereditaments 
which ſhe had by the attainder of the diſſeiſſee, that in that 
caſe ſuch a bare right ſhould not paſs by the ſaid general 
words of the King; but if it could be granted at all, it ought 
| to 
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to have been granted with a ſpecial recital by expreſs and 
ſpecial words; which caſe was afhrmed to be good law by the 
whole court. And therewith agrees 33 H. 8. Br. (a) choſe in 
action 14. If an Abbot before the diſſolution was diſſeiſed, 
and the King after the diſſolution granteth over the land by 
eneral words, this right ſhall not paſs. And Sir Chriſtopher 
Wray ſaid, that he had conferred with the Lord Anderſon, 
Chief Juſtice of the Common Pleas, and Sir Roger Manwood, 
Chief Baron of the Exchequer, and divers other Juſtices, and 
they were unanimouſly of their opinion. And afterwards, for- 
aſmuch as it appeared to the court, that the ſaid common re- 
covery was erroneous for want of an original; for that cauſe 
a ſpecial judgment was entered, that is to ſay, becauſe upon 
the matter, no writ of error in this caſe was given to the Q. 
Ideo domina regina nihil capiat per breve. 
Note reader, for the ſaid point of gom. recovery there was 
a caſe in the Common Pleas, 'Trin. 27 Eliz. Rot. 276. be- 
tween (5) Owen and Morgan, and the caſe was ſuch ; George 
Owen brought a Scare facias againſt Edw. — to execute 
a remainder of certain land limited to him by fine, and ſhew- 
ed, that Rice Owen was ſeiſed of the ſaid land in fee, and 
levied a fine thereof to Rich. Owen and Thomas Monington, 
and to the heirs of Richard, who granted and rendered it to 
the ſaid Rice and Lettice his wife, (who was not party to the 
writ or conuſance) and to the heirs of the body of the ſaid 
Rice; and Lettice died, and afterward Rice died without iffue, 
wheretore he prayed to have execution. T he defendant plead- 
ed in bar a common recovery had againſt the ſaid Rice as 


" tenant, with voucher over of the common vouchee, which 


recovery was to the uſe of, the defendant and his heirs, and 
that Rice ſurvived Lettice: the plaintiff replied and ſaid, that 
the ſaid Letice was alive at the time of the ſaid recovery, upon 
which the defendant did demur in law. And it was ad- 
judged for the plaintiff, And in that caſe two points were 
reſolved. | 

1. Although Letticewas not not (c) party, either to the writ 
or to the conuſance, and although it appeared in the fame re- 
cord that ſhe was a ſtranger, and not party ; yet the grant and 
rend, by fine to her was not (4) void, but voidable by error, 

2. That this recovery againſt the huſband only, ſhould not 
bind the remaind, for between huſband and wiſe there are no 
moieties, and the huſband hath not power to ſever the jointure, 
nor to diſpoſe of any part of the land; and he during the 
wife's life is not ſeiſed by force of the tail, and by no act 
that he can do, can he execute it for any part; ſo that the 


(a) 1 Leon 271. 


Owen and 
Morgan's Caſe, 
Trin. 27 Reg. 
Eliz. 

(5) 2 Rol. 395. 
Moor 210. 
Poſtea 6. b. 

1 And. 162. 
Gould, 26. 

1 Jones 32 
2085 1. 
Cr. Car. 321. 
4 Leon. 26, 9% 
222. 


(e) Co. Lit. 
353.4. 373. 
21 E. 3 27 b. 


pl. 24. 
(4) Kelw. 19. b. 


Cr. Car. 321, 
I Siderf. 83. 


præcipe being brought againſt him alone, the recompence C It. 26. 

cannot for any part enure to the eſtate-tail, or to the re- Wing Max. 
mainder, for to the whole eſtate it cannot enure, becauſe the 767. 

wife had a joint eſtate with bim in poſſeſſion at the time 


of 


Cy 
— 


— — — 


Co. Lit. 187. 


(a) Poſtea gr. a, 
(5) Fitz. Fauxe- 
fier de recovery 
19. Br, Fauxfier 
de Recovery 30, 
Br. Brief 374. 
Moor 256, 634. 
8 Co. 77, 78. 

3 Co. 59. 38 E. 


1 

(c) Br. Remit- 
ter 35 

2 Co. 87. b. 

(4) Br. Tail 36, 
Cr, El. 670, 
= 

le 1 And. 

2 Rol. 39 * 
3 Lev. 108. 


4 Co. 2. b. 


Cuppledike's 
Caſe, p. 44. 
Reg. Eliz. 

2 Rol. 395. 
Co. Lit. 32. b. 


CourrrkpikE's Caſe. Part III. 


of the recovery who was not party to it, and for a moiety it 
cannot be good, for there are no moieties between huſband and 
wiſe, and the eſtate of him in remainder doth depend upon 
the entire eſtate made to the huſband and wife, and not upon 
any eſtate made to the huſband alone, or which reſts in the dif- 
poſal of the huſband for any part ; and therefore the recom- 
pence recovered only by the huſband in this caſe, cannot enure 
to him who hath the remainder which depends upon a joint 
and undivided eſtate made to the huſband and wife, and the 
jointenancy between the huſband and wife, cannot be ſevered 
y the judgment againſt the huſband and although the huſb. 
hath the ſole eſtate of inheritance, yet becauſe by no poſſibili- 
ty it can be executed, nor the jointure ſevered during the 
wife's life, for this cauſe it is as much as if the huſband had 
had a remainder in tail expectant upon an eſtate for life; in 
which caſe a common recovery had againſt him ſhall not bind, 
becauſe he was not tent to the præcipe, nor ſeiſed by force of 
the tail, but the recovery as to the eſtate-tail of the huſband 
tooke its effect by eſtoppel and (a) concluſion : and therewith 
agrees (5) 12 E. 4. 14. b. that againſt a common recovery 
againſt the anceſtor in tail, the iſſue may ſay, that the anceſ- 
tor was not tenant tempore brevis. 
Allo if tenant in tail do diſcontinue the tail, and take back 
a new eſtate-tail to himſelf, and afterwards a writ of right is 
brought againſt him, and he vouch the com. vouchee, and 
judgm. be given accordingly; in this caſe it is adjudged, /c:/. 
in (c) 12 E. 4. 19. (d) 14 E. 4. I. a. that the iſſue in tail ſhall 
not be barred for the firſt intail, becauſe his father was not at 
the time of the recovery ſeiſed by force of that intail, in lieu 
whereof recompence can enure: ſo (e) if land be given to the 
huſband and wife, and the heirs of their two bodies begotten, 
and the huſband alone ſuffers a com. recovery, it ſnall not bind 
the eſtate- tail cauſa gua ſupra. And although the huſband, 
who ſuffered the com. recov. in the principal caſe of Morgan 
and Owen, ſurvived the wife, it is not material, for the law 
will adjudge upon the caſe, as it was at the time of the re- 
covery. 


— —„— 
" mm 8 


CUPPLEDIKESs Caſe. 


Note Reader, for this Point of a common Recovery, 
there was another Caſe reſolved, Paſch. 44 Eliz. in 
the Court of Wards, between Thomas Cuppledike, 
the 3 4 Ward, plaintiff, and Edward Cupple- 
dike, Defendant; and the Caſe was ſuch, &c. 


RANCIS CUPPLEDIKE and Elizabeth his wife were 
ſeiſed of the manor of Harrington in the county of 
Lincoln, to them and to the heirs males of the body of 
Francis, the remainder to Thomas Cuppledike, father of 
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Part III. CurrirpikE's Caſe. 


Thomas Cuppledike, now ward to the Queen, in tail, with a 
remainder over in tail, the reverſion to Francis and his heirs: 
Francis levied a fine, Oct. Mich. 36 & 37 Eliz. to Thomas 
Seaton, and Rob. Becket, and to the heirs of Thomas, to the 
uſe of them and their heirs : Hil. 37 Eliz. Curtiſe and Dud- 
ley, by writ of entry in the poſt, recovered againſt Seaton, 
and Becket the ſaid manor, who vouched Francis only, who 
(a) vouched over the common vouchee, and judgment and 
ſciſin had accordingly, the ſaid Eliz. then being alive, which 
recovery was to the uſe of Francis for life, and after to the 
uſe of Eliz. for life, and after to the uſe of Francis and his 
heirs. Francis by his will in writing deviſed the ſaid manor 
to the ſaid Edward Cuppledike, and died without iffue male: 
and now the queſtion was, whether by this common recovery, 
the remainder in tail were barred or not, foraſmuch as the 
wife, who had an eſtate with Francis, was not vouched. And 
after argument before the two Chief Juſtices, Popham and 
Anderſon, Pepper ſurveyor, and Heſket attorney of the Court 
of Wards, it was reſolved, that this recovery ſhould bind the 
remainder, for here was a lawful (5) tenant to the præcipe; and 
although Francis who had the eſtate-tail be only vouched ; 
and not Eliz. who had a joint eftate with him, yet Francis 
coming in as vouchee, he comes in in privity of the eſtate-tail, 
and not of any other eſtate, and the recoveror in value gave 
recompence to the tail which Francis had, and to the remain- 
ders over: ſo it was held, if A. (c) tenant in tail, the remain- 
der to B. in tail, the remainder to C. in tail, the remainder 
to D. in fee, A. makes a feoffment in fee, the feoffee ſuffers 
a common recovery in which B. is vouched, and he vouches 
the common vouchee, in this caſe A. is not bound, but B. 
and all the remainders over barred : for although by the feoff- 
ment of A. all the the remainders were diſcontinued, and the 
eſtates which B. C. and D. had, became converted to mere 
rights; and although the remainders can never be remitted be- 
fore the eſtate · tail in poſſeſſion be recontinued; yet in caſe of 
a com. recovery, which is the com. aſſurance of the land, he 
who comes in as vouchee ſhall be in judgm. of law in in pri- 
vity of the eſtate which he had, although the precedent eſtate, 
upon which the eſtate of the vouchee depends, be deveſted or 
diſcontinued. 

So in the caſe at bar, although the eſtate of the wife be not 
recontinued, yet the huſband as vouchee, ſhall be in judgm. 
of the law in of his eſtate-tail ; and the caſe is the ſtronger, 
foraſmuch as the eſtate of the wife was put to a right, ſo that 
now the huſband comes in as ſole tenant in tail, and cannot be 
Jointly ſeiſed with his wife, foraſmuch as ſhe is not vouchee, 
and cannot be in of another eſtate, becauſe once he had an 
eſtate · tail, and now comes in as vouchee: but if the huſb. _ 
3 1 | WI C 


(=) Co. Lit, | 
372. b. 


See 1 Salk, 
568, 56g. 


(5) 6 Co. 32. 2. 
2 Rol. 295. 


Hob. 25, 26. 
1 Co, 122. b, 


(e) Hob. 338. 
Hetl. 156. 

2 Rol. Rep. 
506. Raym. 29. 


1 Salk, 568. 


(2) Het]. 156, 
Hob. 138. 


CoprrrpikE's Caſe, part III. 


wife had had a joint eſtate to them, and to the heirs of their 
bodies, with the remainders over, and the huſband only had 
been vouched, there it may be doubted if the eſtate tail ſhall 
be barred, becauſe the wife had a joint eſtate of inheritance 
with him; but here the inheritance was only to the huſband. 
And the caſe which Plow. puts arguendo, in Manxel's caſe, fol. 
8. be That if a (a) gift be made to J. and to the heirs males of 
the body of his wife begotten, and he hath iflue a fon, and 
afterwards the wife dies, and he diſcontinues, and takes an 
eſtate to him and to the heirs females of the body of his ſecond 


wife, and afterwards diſcontinues again, and taketh an eſtate 


back to him, and to the heirs females of his body, and after- 


_, wards diſcontinues again, againft which laſt diſcontinuee a 


(5) Hetl. 156. 
Hob. 338. 


(e) Cro. El. 21, 
670. 


(d) Antea 5. a. 
2 Rol. 395. 
Moor 210. 

1 Anderſ. 162. 
Goldſb. 26. 

1 Jones 324. 
Cro, Car. 32 1. 
4 Leon. 26, 93. 


222. * 
10 0. 4 * 2, 
Gel 395. Dy. 
252. pl. 97, 98. 
Poſtea 60 


Cf) Rol. 395. 
Ero. Eliz. 670. 


common recovery is had, in which the tenant in tail is vouch- 
ed, and vouches over the common vouchee, and afterwards 
dies, and his three iſſues bring ſeveral formedons in the de- 
ſcender, they ſhall be all barred by the faid recovery; for in 
judgment of law, when he generally enters into warranty, he 
comes in of all his ſeveral eſtates, which ſhall be all barred in re- 
ſpect of one and the (5) ſame recompence, was agreed to be 
good law by the two Chief Juſtices ; but the opinion of Plow. 
in the other point, if tenant for life be, the remainder or re- 
verſion over in tail, that if a common recovery be had againſt 
him in remainder or reverſion, it ſhall bar the eſtate-tail, was 
(c) denied by them all; for there is no tenant to the præcipe, 
but only by admittance and concluſion, which ſhall not bind 
the iſſue in tail. And this caſe at the bar is not to be likened 
to the ſaid caſe of (d) Owen and Morgan, for in this caſe thoſe, 
againſt whom the precipe is brought, are lawful tenants to the 
præcipe; and when the huſband, who hath the eſtate-tail only 
is vouched, he comes in as ſole tenant in tail, and all the 
eſtate is in him, and nothing then remains in-the wife but a 
right, and when he who hath the eſtate-tail is vouched, he 
cannot be in of another eſtate, being vouchee, as it appears 
before. Vide 8 Eliz. Dyer 252. b. (e) Kniveton's caſe, which 
in effect was, that tenant for life, and he in remainder in tail 
ſuffered a common recovery, in which they both vouched the 
common vouchee, it ſhall not bind the tail, for he in remaiu- 
der in tail is not tenant to the præcipe, but the tenant for life, 
and in truth the land is recovered againſt the tenant for life 
only, and the recompence cannot veſt in him in remainder 
only, foraſmuch as the Jand is in truth recovered againſt the 
tenant for life, and he in remainder was never ſeifed by force 
of the tail. And according to this it was adjudged in the 
Common Pleas, between (%) Leach and Cole, in replevin, 
M. 41 & 42 Eliz, Rot. 1703. 
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HEY D O N's Caſe. 


Paſch. 26 Eliz. But the Plea began Paſch. 
20 Elis. Rot. 140. in the Exchequer. 


(a) J N an information upon an intruſion in the Exchequer, () Moor 123. 
againſt Heydon, for intruding into certain lands, &c. Co. Ent. 372» 

in the county of Devon: upon the general iſſue, the jurors 4,4. 4 Leon. 

gave a ſpecial verdict to this effect: 117. Sav. 66, 
Firſt, they found that parcel of the lands in the information 9 Co. 105. 4. 

was ancient copyholds of the manor of Ottery, whereof the * laßt. 505 

Warden and Canons regular of the late college of Ottery were 

ſeiſed in the right of the ſaid college; and that the Warden 

and Canons of the ſaid college, 22 H. 7. at a court of the ſaid 

manor, granted the ſame parcel by copy, to Ware the father 

and Ware the ſon, for their lives, at the will of the lord, ac- 

cording to the guſtom of the ſaid manor; and that the reft of 

the land in th&information was occupied by S. and G. at the 

will of the Warden and Canons of the ſaid college for the time 

being, in the time of H. 8. And further, that the ſaid S. and 

G. ſo poſſeſſed, and the ſaid Ware and Ware ſo ſeiſed as 

aforeſaid, the ſaid Warden and Canons by their deed indented, 

dat. 12 Jan. anno 30 H. 8, did leaſe the ſame to Heydon the 

defendant, for 80 years, rendering certain rents ſeverally for 

ſeveral parcels ; and found that the ſaid ſeveral rents in Hey- 

don's leaſe reſerved, were the ancient and accuſtomed rents of - 

the ſeveral parcels of the lands, and found, that after the ſaid 

leaſe they did ſurrender their college, and all the poſſeſſion 

thereof, to King H. 8. And further found the ſtatute of (6) (b)3rH. 8. e. 13. 

31 H. 8. and the branch of it, ſcil. by which it is enacted, 

“That if any Abbot, &c. or other relig. and eccleſ. houſe or 


Place, 


Hz vpon's Caſe. Part. III. 


1 Place, within one year nezt before the firſt day of this pre- 
« ſent parliament, hath made, or hereafter ſhall make any 
< leaſe or grant for life, or for term of years, of any manors, 
i meſſuages, lands, &c. and in the which any eſtate or in- 
te tereſt for life, year or years, at the time of the making of 
6 ſuch grant or leaſe, then had his being or continuance, or 
2 was on ſhall have his being or continuance, and not de- 
© termined at the making of ſuch leaſe, &c. Or if the uſual 
« and od rents and farms accuſtomed to be yielden and re- 
“ ſerved by the ſpace of twenty years next before the firſt day 
« of this preſent parliament, is not, or be not, or hereafter 
* ſhall not be thereupon reſerved or yielded, &c. that all and 
“every ſuch leaſe, &c. ſhall be utterly void.” And further 
found, that the particular eſtates aforeſaid were determined, 
and before the intruſion Heydon's leaſe began; and that Hey- 
don entered, &c. And the great doubt which was often de- 
bated at the bar and bench on this verdict, was, whether the 
copyhold eſtate of Ware and Ware for their lives, at the will 
of the lords, according to the cuſtom of the ſaid manor, ſhould 
in judgment of law be called an eſtate and intereſt for lives, 
within the ſaid general words and meaning of the ſaid act. 85 
And after all the Barons openly argued in court in the ſame 
term, ſcil. Paſch. 26 Eliz. and it was unanimouſly-reſolved by 
Sir Roger Manwood, Chief Baron, and the other Barons of 
the Exchequer, that the ſaid leaſe made to Heydon of the ſaid 
parcels, whereof Ware and Ware were ſeiſed for life by copy 
of court-roll, was void ; for it was agreed by' them, that the j 
ſaid copyhold eſtate was an eſtate for life, within the words and | 
meaning of the ſaid act. And it was reſolved by them, that 
{a) Moor 128. for the ſure and true (a) interpretation of all ſtatutes in general 
Say. 66. 6. Co. (be they penal or beneficial, reſtrictive or enlarging of the 
37. b. Cro. Car. . . 
45. 33. common law.) four things are to be diſcerned and conſidered. 
(5) Poph. 74- (2) I. What was the common law before the making of the 


5 (c) 2 Rol. Rep. (c) 2, What was the miſchief and deſect for which the 

ql 9 common law did not provide? 
3. What remedy the parliament hath reſolved and appointed 

(4) Hard. 27. to cure the diſeaſe of the common weath? 

1 2 Rot. Rep 3'4 And 4. The true reaſon of the remedy ? and then the office 
if 833. Co. La. ol all the judges is always to make ſuch (ad) conſtruction as ſhall 
| 381. b. 1 Co. ſuppreſs the miſchief, and advance the remedy, and to ſuppreſs 
cap 3 ſubtle inventions and evaſions for continuance of the miſchief, 
<q 2 Bulſt. 137, and pro privato commodo, and to add force and life to the cure 
Hob. g7. 1 Rol. and remedy, according to the true intent of the makers, of 
Rep. 262, 166. the act, pro bono publico. And it was ſaid, that in this caſe 
— Ss the common law was, that religious and eccleſiaſtical pov 
ons 
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land ought to (4) hold of his donor, and do him ſuch ſervices 37; *7 


Part III. He vpow's Cafe: 3 


ſons might have made leaſes ſor as many years as they pleaſed, 
the miſchief was, that when they perceived their houſes would 


be diſſolved, they made long and unreaſonable leaſes: now 


the ſtat. of 31 H. 8. doth provide the remedy, and principally _ 
for ſuch religious and eccleſiaſtical houſes which ſhould be O46 
diſſolved after the act (as the ſaid college in our cafe was) that 1 nals 1. 
all leaſes of any land, whereof any eſtate or intereſt for life or Moor 60. 
years was then in being, ſhould be void; and their reaſon 1 Leon. 333. 
was, that it was not: neceſſary for them to make a new leaſe 
ſo long as a former had continuance; and therefore the intent 
of the act was to avoid doubling of eſtates, and to have but 
one ſingle eſtate in being at a time: for doubling of eſtates 
implies in itſelf deceit, and private reſpect, to prevent the 
intention of the parliament. And if the copyhold eſtate for 
two lives, and the leaſe for eighty years ſhall ſtand together, 
here will be doubling of eſtates ſimul & ſeme!, which will be 
againſt the true meaning of parliament. 

And in this caſe it was debated at large, in what caſes the 
general words of acts of parliament ſhall extend to copyhold 
or cuſtomary eſtates, and in what not ; and therefore this rule 
was taken and agreed by the whole court, that when an act of 
parliament doth (a) alter the ſervice, tenure, intereſt of the (a) Cro, Car. 47, 
land, or other thing in prejudice of the lord, or of the cuſtom 43, f. 3 
of the manor, or in prejudice of the tenant, there the general G. Beal. 2 
words of ſuch act of parliament ſhall not extend to copyholds: $ Dull 152. 
but when an act of parliament is generally made for the (%) C, 433: 
| eng of the weal public, and no prejudice can accrue by rea- (6) Moor _—_ 
on of alteration of any intereſt, ſervice, tenure or cuſtom of Cro. Car. 42, 
the manor, there many times copyhold and cuſtomary eſtates 4 Benl. 163. 
are within the general purview of ſuch acts. And upon theſe (j See ap of -ad 
grounds the Chief Baron put many caſes, where he held, that 25. 2 Wilſon 
the ſtatute of (c) Weſt, 2. de dons conditionalibus did not ex- 400. Moor 188. 
tend to copyholds ; for if the ſtatute alters the eſtate of the G. . 
land, it will be alſo an alteration of the tenure, which would 305. 149. 1 Le- 


be prejudicial to the lord: for of neceſſity the donee in tail of en. 175. * 


. a : : g 422. Hard. 433. 
(without ſpecial reſervation) as his donor doth to his lord. 1 Rol. $38, Lit 


2. Littleton faith, lib. 1. cap. 9. That although ſome ſeck. 76. 9 Co. 
tenants by copy of court-roll have an eſtate of inheritance, S 
yet they have it but at the (e) will of the lord, according 22. 2. 
to the courſe of the common law. For it is ſaid, that if (4 Cr. Car. 43, 
the lord put them out, they have no other remedy but to Fun ect 
ſue to their lord by petition, and ſo the intent of the ſtatute 2 Co. 17. a. At 
de donis conditionalibus was not to extend (in prejudice of lords) 6 Co. 33. b. Co. 
to ſuch baſe eſtates, which as the law was then taken, was but at C. — > mag 
5 f the 21. a. Hetl. 6. 

9 Co. 105. a. 


He vDox's Caſe. Part III. 
the Will of che lord. And the ſtatute faith, Quod voluntat. 


donatoris in carta doni ſui mani feſie expreſſ. de catero obſervetur 2 
ſo that which ſhall be entailed, ought to be ſuch an heredita- 
ment, which is given, or at leaſt might be given by deed or 
charter in tail, 

3. Foraſmuch as great part of the land within the realm, is 


in grant by copy, it will be a thing inconvenient, and occaſion 


{a) Moor 189. 
Sav. 67. Cro. El. 
149, 307. 39 1. 
1 Leon. 175. 
Poph. 34. 128. 
2 Sand. 422. 
Hard. 433. a. 

9 Co. 105 a. 

1 Rol. 838. Co. 
Lit. 60. a. b. 

1 Rol. Rep. 48. 
4 Co. 22. a. 
Moor 188. 

(6) Cro. Car. 
43. 45. Godb. 
368. O. Benl. 
165. Poph. 35. 
Cro. Eliz, 391. 
Cart. 238. Cro. 
Car. 45. 

{c) 1 Rol. 833. 
Co. Lit. 60. b. 
(d] Lit. ſect. 77. 
Co. Lit. 60. b. 
Rep. Q. A. 98. 
160. 

Skin. 269, 297. 


(e) Co. Lit. 19. a. 
Cro. Car. 45. 
Poph. 34. 1 Co. 
103: b. 6 Co. 
40. a. 

114. b. 115. a. 


great ſuit and contention, that copyholds ſhould be (a) en- 
tailed, and yet neither fine nor common (5) recovery bar 
them; ſo as he who hath ſuch eſtate cannot (without the aſſent 


of the lord by committing a forfeiture, and taking a new 


eſtate) of himſelf diſpoſe of it, either for payment of his debts, 
or advancement of his wife, or his younger children; where- 
fore he conceived that the ſtatute ae dons conditionalibus did not 
extend to copyholds, quod fuit canceſſum per totam curiam. But 
it was faid that the ſtatute without ſpecial cuſtom, doth not 


extend to copyholds; but if the (c) cuſtom of the manor doth 


warrant ſuch eſtates, and a remainder hath been limited over 
and enjoyed, or plaints in the nature of a formedon in the de- 
ſcender brought in the court of the manor, and land fo en- 
tailed by copy recovered thereby, then the cuſtom co-operating 
with the ſtatute makes it an eſtate-tail; fo that neither the 
ſtatute without the cuſtom, nor the cuſtom without the ſtat. 
can create an eſtate-tail, 

And to this purpoſe is Cd) Littleton, lib. 1. cap 8. for he 
faith, that if a man ſeiſed of a manor, within which manor 
there hath been a cuſtom which hath been uſed time out of 
memory, that certain tenants within the ſame manor have 
uſed to have lands and tenements, to hold to them and their 
heirs in fee - ſimple, or fee-tail, or for term of life, &c. at the 
will of the lord, according to the cuſtom of the ſame manor z 
and a little after, that formedon in deſcender lies of ſuch tene- 
ments, which writ, as it was ſaid, was not at the common law. 

To which it was anſwered by the Chief Baron, that if the 
ſtatnte (without cuſtom) ſhall not extend to copyholds, with- 
out queſtion the cuſtom of the manor cannot make it extend 
to them: for beſore the ſtatute, all eſtates of (e) inheritance, 
as Littleton faith, lib. 1. cap. 2. were ſee ſimple, and after 
the ſtatute, no cuſtom can begin, becauſe the flatute being 
made in 13 E. 1. is made within time of memory; ergo, the 
eſtate · tail cannot be created by cuſtom; and therefore Little- 
ton is to be intended (inaſmuch as he grounds his opinion 
upon the cuſtom, that copyholds may be granted in fee- 
ſimple, or fee-tail) of a fee-ſimple conditional at the com- 
mon law: for Littleton well knew, that no — 
cou 
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could commence after the ſtat. of Weſt. 2. 2s appears in his 
own book, lib. 2. c. 10. and 34 H. 6. 360. And where he 
ſaith, that Vr medan in (a) deſcender lies, he alſo faith, that it 
lies at the common law. And it appears in our books, that in 
ſpecial caſes a formedon in the defcender lay at the common 
law, before the ſtat. of Weſtm. 2. which ſce 4 E. 2. formedin 
50. (J) 10 E. 2 formedon 55. 21 E. 3. 47. Plowd. Com. 246. 
b. &c. 

And where it was further objected, that the ſtatute of Weſt. 
2. cannot without cuſtom make an eltate tail of copyholds, 
becauſe without cuſtom, ſuch eſtate cannot be granted by 
copy, for it was ſaid, if eſtates had been always granted to one 
and his heirs by copy, that a grant to one and the heirs of his 


9 


* 


(20 Cg. Lit. 60. b. 
230. b. 19. a. 
Leut. (et. 48 r. 
F. N B. 217. D. 
Poph. 34. 


(% Bend. 165, 


1 Roi. Rep. 4. 
Co. Lit. 60. b. 


body, is another eſtate not warranted by the cuſtom: ſo that 


in ſuch manors, where ſuch eſtates of inheritance have been 
allowed by cuſtom, the ſtatute doth extend to them, and 
makes them, which before were fee, conditional, now by the 
ſtatute eſtates in tail, and that the ſtatute cannot, as hath been 
agreed before, alter the cuſtom, or create a new eſtate not 
warranted by the cuſtom. 

To that it was anſwered by the Chief Baron, that where the 
cuſtom of the manor is to grant lands by copy in ferdo , mplici 
(as the uſual pleading is) without queſtion, by the ſame cuſ— 


tom lands may be (c, granted to one and the heirs of his 


body, or upon any other limitation or condition ; for theſe are 
eſtates in fee-fimple, & es potius, that they are not ſo large 
and ample as the general and abſolute fee-ſimple is, and 
therefore the generality of the cuſtom doth include them, but 
not e converſa, ad quad non fuit reſponſum. But it was agreed 
by the whole court, that another act made at the ſame patlia- 
ment, cap. 18. which gave the egit {4) doth not extend to 
copyholds, for that would be prejudicial to the lord, and 
againſt the cuſtom of the manor, that a ſtranger ſhould have 
interelt in the land held of him by copy, where by the cuſtom 
it cannot be transferred to any without a ſurrender made to 
him, and by the lord allowed and admitted, But it was 
agreed by them, that other ſtatutes made at the ſame parlia- 
ment which are beneficial for the copyholder, and not prgju- 
diciaſ to the lord, may be, by a favourable interp, extended to 
copyholds, as cap. 3. which gives the wife a cui (e] in vila, 
and reccit, and cap. 4. which gives the particular tenant a 
4% ei deforceat z and therewith agrees 10 E. 4. 2. b. 

And in this caſe it was alſo reſolved, that altho' it was not 
found (g) that the ſaid rents were the uſual rents, accuſtomed 
to be reſerved within twenty years before, the parhament, 'y& 
inaſmuch as they have ſound, that the accuſtomable rent was 
reſerved, and a cuſtom goes at all times before, for this cauſe 
it ſhall be intended, that it was the accuſtomable rent within 
the twenty years, and fo it ſhould be intended, if the contrary 
be not ſhewed of ihe other fide, And judgment was entered 
for the Queen, ' 
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(c) Godb. 20. 
Poph. 35. 

1 Leon. 36. 
Cro. Eliz. 323. 
373. 4 Leon. 64. 
1 Rol. 517. 

4 Co. 23. a. Co. 
Lit. 52. b. 


(4) 1 Rol. 883. 
Cro, Car. 44. 
Hard. 433- 

O. Benl, 153, 
Sav, 67. 


(e) Cro. Cr. 43. 
2 Inſt. 343. Sav, 
67. 4 Co. 23. as 


(2) 4 Co. 65. b. 
Hob. 55 262. 

1 Leon. 333. 

2 Rol. 700. 

9 Co. 74 4. 

Cr. Jac. 413. 
Poſt. 42. b. 


() 1 Leon. 21. 
1 187. 
ob. 171. 9 Co. 


95. d. 96. a. 7 
Co. 20. a. 
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DO WTI E's Caſe. 


Trin. 26 Eliz 


Adjudged in the Exchequer. 


91 N an information upon an intruſion in the Exchequer 
againſt John Dowtie, who intruded into five meſſuages 
or cottages in the pariſh of St. Sepulchre in London; upon 
not guilty pleaded, the jurors gave a ſpecial verdict to this 
effect; that John late Viſcount Lifle (who was afterwards 
Duke of Northumberland) was ſeiſed of the ſaid meſſuages in 
fee, and being ſo ſeiſed, by his deed indented and inrolled 
within fix months, &c. in conſideration of money did bar- 
gain and ſell to the Lady Johan Lea all his tenements and cot- 
tages ſituate in the pariſh of St. Andrew in Holborn, in the 
occupation and tenure of William Gardiner ; to have and to 
hold to the ſaid Lady Johan for her life, the remainder to Ka- 
tharine her daughter, and to her heirs : and further found, 
that by force of the ſaid bargain and ſale, the ſaid Lady Johan 
did enter into the faid five meſſuages or cottages, and was 
thereof ſeiſed, prout lex poſtulat, and took to huſband Sir Tho- 
mas Chaloner : and afterwards the ſaid Sir Tho. and dame 
Johan 18 Aprilis, 5 E. 6. demiſed the ſaid five meſſuages to 
one Pahen for 21 years, by force of which the ſaid Pahen 
entered, and took the profits. And afterwards, ſcil. the firſt 
year of Qneen Mary, the faid Duke was attainted of high 
treaſon, &c. and afterwards Queen Mary died; and after. 
wards, ſcil. 20 Julii, 18 Eliz. the Queen, by her letters 
patent under the great ſeal, granted the ſaid five meſſuages 
to John Farncham and his heirs, with a proviſo in the 
fame letters patent, that if the ſaid tenements, rents, 

and 
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and profits were (not) from the Queen that now is, or from 
her ſiſter Queen Mary, or her brother E. 6. or father H. 8. 
concealed, ſubtracted, or uniuſtly detained, and fo remained 
till the firſt inquiſition or certificate, that then the letters 
patent ſhall be void ; and the defendant claimed in under the 
ſaid letters patent: and further found, that the ſaid five meſ- 
ſuages or cottages lay in the pariſh of St. Sepulchre ; and that 
at the time of the ſaid bargain and fale they were in the occu- 
pation of the ſaid William Gardiner. And if upon the whole 
matter the Queen granted by the ſaid letters patent the tene- 
ments aforeſaid to the ſaid Farneham, then they ſound the 
defendant not guilty ; and if the Queen did not grant the ſaid 
five meſſuages or cottages by the ſaid letters patent, then they 
found the defendant guilty. And upon many arguments at 
the bar and bench, judgment was given for the Queen by Zir 
Roger Manwood Chief Baron, and the whole Court of Ex- 
chequer. And in this caſe three points were unanimouſly 
reſolved. 

Firſt, that nothing paſſed by the ſaid bargain and ſale, for 
notwithſtanding the later (a) certainty, /c:l. in the tenure of 
William Gardiner, was true; yet becauſe the firſt certainty, 
feil. in the pariſh of St. Andrew in Holborn, was falſe, for 
this cauſe the bargain and ſale was utterly void, But otherwiſe 
had it been, (6) if a true certainty had been in the firſt place; 
as if he had bargained and ſold, (the tenements, &c. in the 
tenure of William Gardiner in the pariſh of St. Andrew, 
Holborn,) there it was agreed that the tenements ſhall paſs 
well enough notwithſtanding the addition of the falſity, for 
(c) utile per inutile non vitiatur : but in the caſe at bar, it was 


| agreed, that the bargain and ſale was void, and that the ſaid 


Lady Lea was a diſſeiſoreſs: but the great doubt of the caſe 
was, when the diſſeiſee is attainted of high treaſon, if the land 


| itſelf ſhould be preſently in the actual poſſeſſion of the King by 


force of the ſtatute of (4) 33 H. 8. c. 20. or if the King until 


| > ſeiſure, &c. ſhould have only a mere right: and the doubt 
aroſe upon the purview and words of the act; for by the ſame 


act, all rights, &c. are given to the King. And further it is 
enacted, that the King ſhall be in actual poſſeſſion without 


any office found thereof, &c. ſaving to all ſtrangers all ſuch 
rights, &c. poſſeſſion, &c. as if the act had not been made: 
and it was declared, that there were three cauſes for making 
the ſaid branch of the act of (e) 33 H. 8. Firſt, that by the 
common law for lands in fee-fimple, and by the ſtatute of 26 
H. 8. c. 13. for lands in tail, the actual pofſeſhon was not in 


the K. by attainder before office, for the words of the act are, 
% That every offender ſhall loſe and forfeit to the King all 
„ ſuch lands, &c.” by which words the lands ſhal not be in 


: the actual poſſeſſion of the mg until office; and with that 
| 4 
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ob. 171. Cro, 
Inc: 22, 473 
3 Keb. 413, 414. 
2 Co. 33. a. b. 33. 
a. b. 4 Co. 35. a. 
b. 50. a. Plowd. 
191. b. 
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3 Leon. 235. 
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— 881. Cr. 
IZ, 299. 
Cart. * oy 
(c) Co. Lit. 3 4. 
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Dyer 45 pl. 56. 
344. a. 1 Anderſ. 
293. Palm. 439. 
1 Jones 705 71, 
75, 70, 77, 80. 
Cro. Car. 428, 
461. Moor 307, 
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Hob. 231, 335 
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(a) Dyer 325. pl. 
38. 1 Co. 42. a. 
2 Rol. Rep. 497. 
Cro. Car. 173. 
2 Ander. 34. 
() 2 Rol. Rep. 
321. Cro. Car. 
173. Godb. 312. 
Br. N. C. 103. 
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1 Jones 71. 

(c) 3 Leon. 187. 
900. 95. b. 96.2. 
9 H. 7. 2. b. Br. 
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421. 1 Jones 71, 
Lucas 361. 
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321, 325, 418, 
425, 496, 504, 
108. 2 Anderſ. 
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Hob. 343. Cr. 
El. 28. 1 Joncs 
81. 1 Syd. 199. 
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13. 1 Leon. 21. 
Le 8. Lumley's 
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319 320, 4321, 
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1 Jones 70, 71, 
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33- a. 34- b. 9 Co. 
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2 Inſt. 19. 4 Inſt. 
42. 2 Ander. 34. 
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agrees the judgment in Plow. Comm. 486. 15 Eliz. (a) Dyer 
325. Sir Will. Say's caſe, 28 H. 8. Br. (6) Office 17. 4 E. 4. 
22. 29 H. 8. Br. Charter de Pardon 52. But wheu tenant in 
fee ſimple is attainted of high treaſon, and dies, there the fee 
and freehold, without any office found, is calt upon the King 
for neceſſity, that the freehold ſhall! not be in ſuſpence, and 
therewith agrees (c) g H. 7.1. And it was allo agreed in the 
ſame cafe, that although the land, which ſuch perſon ſo 
attainted had in fee-iimple, be not held of the King, but of a 
ſubject, yet preſently, by the death of the perſon aitainted, 
and without any office, the fee and trecho!d ſhall be preſently 
veſted in the King, and ſhall not eſcheat to the lord of whom 
the land is held, till office found (as iter it is ſaid in Nichol's 
Caſe) for the eſcheat of all lands for bigh treaſon belongs to the 
King only, and to no other, as weil of lands held of others 
as of himſelf, as it is declared and adjudged in parliament 
anno 25 E. 3 cap. 2. fo that the land can neither eſcheat to 
the lord, (for an eſcheat in ſuch caſe is not by the law given to 
him, ) nor deſcend to the heir, becauſe the blood is corrupted; 
and in abeyance it cannot be; ergo it ſhail veſt in the King: 
but it was agreed, if tenant in tail be attainted of high treaſon, 
and dies, the land ſhall not veſt in the King before office, but 
it ſhall defcend to the (4) iſſue in tail till oſſice found, for the 
act of 26 H. 8 gives the forteiture of it: but neither the act 
nor the attainder makes any corruption of blood as to the de- 
ſcent of land in tail: for Popham, Attcrney-general, ſaid, 
that ſo it was agreed in the caſe of the L. (e) Lumley, that 
where there was grandfather, father, and ſon, and the grand- 
facher was tenant in tail, and the father was attainted of high 
treaſon, and dicd in the lite of the grandtather, and afterwards 
the grandfather died, that the land {hould deſcend to the fon 
notwithſtanding the attainder of the father; which caſe was 
affirmed for good law by the whole court ; for the father had 
not the land, neither in poſſeſſion nor in ufe, in which two 
caſes the act of 26 H 8. gare the forfeiture only, and his at- 
tainder is not any corruption of blood for the land in tail, 
but now the ſtatute of 23 H. 8. in all the ſaid cafes doth tranſ- 
fer and veſt the actual poſſeſſion in the King preſently by the 
attainder, as we!l in the lite, as after the death of the perſon at- 
tainted, and as well of lands in tail asof land in fee-fimple, which 
was one of the cauſes of making the ſaid act. Another cauſe 
was, that the aft of (/ 26 H. 8. extended only tothe lands, &c. 
which the perſon attainted had in poſſeſſion or uſe, and did not 
extend to (g) rights, conditions, & c. And laſtly, the act of 26H. 
8. extended only to attainders of treaſon by confeſſion, verdict or 

| | proceſs 


Dowr1z's Caſe.” 


92. b. Plowd. 552. b. Hob. 3 47 339 340 341, 34 344 45 247 g. Dyer 
pi, 56, Co, Ent. 422. a. (s) ob, 341s 3 luſt, 19, 3» 345 134 


T © 5 9 GUeIUu9 WP... 2 


— 


lr _ op w 


_« 4a$ *. :. 3%. Ss ww an WW ot Www, vv Oo' w 


« 8 TK. .. 


i . 
8 
e e. _ 


Part III. DowriIE's Caſe. 11 


proceſs of utlagary, and therefore attainders by parliament, or 
when the party ſtood mute, (in which caſe ſuch judgment 
ſhall be given as if he had confeſſed the treaſon, or that he 
had been found guilty by verdict, &c ) were out of that act. 
But the act of 33 H. 8. extends to all manner of attainders of 
treaſon. 

Secondly, it was reſolved, that although it be provided b 
the ſtatute of 33 H. 8 that the King ſhould be in actual pol. 
ſeſſion without any oſfice () found thereof, &. yet when the {a) 1 Leon. 21. 
diſſeiſee is attainted of high treaſon, preſently by his attainder, 4 Co. 58. a. gCo, 
the King had only a right, for the faid words fhall have ſuch 29 
conſtruction, ſcil. that the King ſhall be in actual poſſeſſion 49. 
without ofhce, id %, as if an office had been found thereof. 

And at common law, if the difletſee had been attainted of 

treaſon, and the ſeiſin and diſſciſin had been found by office, 

the poſſeſhon ſhould not be in the King till a (5) Scare facias (5) g Co. gg. b. 
ſued, &c. or a ſciſure at the leaſt; becaute, when a ſtranger 99 GI Leon. 2 1. 
is ſeifed at the time of the office found, the King ſhall not be * 3 
in poſſeſſion till ſeiſure; and therewith agrees vramf Prærog. 

54- (c) 17 E. 3. 10. 29 Aſſ. 30. 21 E 4. 1. Allo all poſſef. (c) 9 Co. 96. a. 
ſions, &c. are (4) ſaved by the ſaid act, as if the faid act had (% Godd. 324. 
not been made; and therefore the poſleſſion of the diſſeiſor is * 
ſaved thereby in the ſame manner as if a ſpecial oſfice had 

been 10und by the common law. 

Thirdly, it was refolved, that the Queen having but a (e) (e) Leon. 2r. 
right, that it ſhould not paſs by the grant ot the ſaid five meſ : —— 5 
ſuages, as in the like caſe it was adjudged in the Marquis of 428 429. 1 
Wincheſter's caſe in the King's Bench. And Popham the 4. b. Hob. 243. 
Attorncy- general, Coke, and others, were of counſel with 
the Queen. And Robert Atkinſon, Henry Beaumont, and 
others, with the defenJant. And afterwards (%) a ſpecial % 2 Rol. Rep. 
office was found, ſett:ng forth the ſeifiv and diſſeiſin aforeſaid ; 497. 
and thereupon a Scire fucias was brought againſt him who was 
found tenant; and thereupon judgment was given, and the 
tenements ſeiſed into the Queen's hands : and aſterwards the 
Queen, by new letters patent, granted the ſaid tenements to 
one Saxie and his heirs, who had purchaſed the eſtate of the 
ſaid Katharine, und had newly built the ſaid tenements, and 
was expelled by the ſaid Dowtie, by colour of the ſaid letters 
patent made to Farneham. And after this judgment and the 
tad letters patents, Saxie peaceably enjoyed the tene ments. 


[See 3 Black. Comm. 258, 259.1 


Pophem 154. 
Moor 169. 
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Sir WIL L. HA RB ER T's Caſe. 
Mich. 26 and 27 Eliz. 


In the Exchequer. . 


ATTHEW BARBERT, 4 E 6. acknowledged a re- 
cognizance of 30001. to the King in the Court of 
Augmentation ; and after his death a Scire facias iſſued 18 
Eliz. out of the Court of Exchequer againſt the executors 
teſtamenti & ultimæ voluntatis pred? Matthæi & bered” terrarum 
& tenementorum que ſua fuerunt, &c. And upon that the 
Sheriff returned, that the faid Matthew Harbert had no exe- 


cutors within his bailliwick ; and further quod ſcire fecit Will. 


(s) Cro. fac. 

Os 
Toke. 394. 
2 Bulſt. 63, 99. 
2 Rol. Rep. 295. 
Co, Lit. 290. b. 
Cart. 20. 5 Co. 


88. a. 
(5) 2 Inſt. 394. 
A Bulftr, 63, 99s 


Harbert militi, filio & hæredi difti Matthæi Harbert per J. D. 


& D. R. quod fit ceram baronibns, c. And at the day of 


return, the ſaid Sir William Harbert made default, upon 
which the Barons gave f Quod dicla demina regina 
recuperet verſus dict Will. Harbert dicta tria millia lib. & quod 
ipſe idem WMillielmus de eiſdem 3000 l. erga dicdtam dominam regi- 
nam nunc oneretur, & ei inde ſatisfaciat. And thereupon the 
ſaid Sir William Harbert brought a writ of error, and aſſigned 
three errors: 1. In the Scire 2 2. In the return. The 
d in the judgment. And this term the errors were moved 
by Plowden, being of counſel with Sir William Harbert, 
before Sir Tho. Bromley Lord Chancellor of England, and 
the Baron of Burleigh Lord Treaſurer of England, and the 
two Chicf Juſtices, Wray and Anderſon, in the Exchequer 
Chamber, And in this caſe divers points were reſolved. 
Firſt, that, (a) at the common law, where a common perſon 
ſues a recognizance or a judgment for debt or damages, he ſhall 
not have the body of the defendant, nor his lands (unleſs in ſpe- 
cial caſe) in execution: but at the () common law he ſhall have 
execution in ſuch caſe only of his goods and chattels, and of 
corn, and the like preſent profit which ſhall grow upon the land, 
to which purpoſe the com. law gaye him two ſeveral writs: 
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Part III. 


1. A (a) Levari facias, by which writ the Sheriff was com- 
manded, quod de terris & catallis ipſius A. c. Levari faciat, Cc. 
and another writ called Fieri facias, which was only de bonis 
& catallis, both which writs ought to be ſued (b) within the 
year aſter the judgment, or the recognizance acknowledged 
and if he had not the one or the other within the year, the 
plaintiff or the conuſee was put (c) to his action of debt. And 
now by the ſtat. of Weſt. 2 cap. 45. a (4) Scire fucias is given; 
and by the ſtat, of Welt. 2 cap. (e) 18 cum debitum fuerit re- 
cuperatum, &c. the elegit is given of the moiety of the land, 
which was the firſt act which ſubjected land to the execution 
of a judgment, or of a recognizance, which is in the nature 
of a judgment; and therewith agreeth F. N. B. 265. g. And 
by the ſtat. of (f) 13 E. 1. de mercatoribus. (g) 27 E. 3. cap. 9 

& (4) 23 H. 8. cap. 6 it is provided, that in caſe of a ſtatute 
merchant, or ſtatute ſtaple, all the lands, which the conuſor 
had at the day of the conufance, ſhall be extended, jn whoſe 
hands ſoever they after come, either by feoſfment or other 
manner. But in debt againſt the heir upon an obligation 
made by his anceſtor, the plaintiff by the (i) common law 
ſhould bave all the land which deſcended to him in execution 
againſt him; and yet he ſhould not have execution of any part 
of the land againſt the father himſelf ; but the reaſon thereof 
was, becauſe the common law gave an aCtion of debt againſt 
the heir; and in ſuch caſe, if he ſhould not have execution of 
the land againſt the heir, he could have no fruit of his action; 
for the goods and chattles of the debtor do belong to his exe- 
cutors or adminiſtrators ; and ſo for neceſſity in ſuch caſe only 
land was liable to execution of the debt of a common perſon at 
the common law: alſo the body of the defendant was not li- 
able to execution for debt at the common law; vide 13 H. 4. 1. 
But the common law, which is the preſerver of the common 
peace of the land, did abhor all force as a capital enemy to it 
and therefore, againſt thoſe who committed any force, the 
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(A F. N. B. 265, 

266. Co. Lit. 

291. a. 

2 Bulſtr 63. 

Rep. Q. A. 

(6, Co. Lit. 

291. . 

2 Bulſtr. 63. 

(e) 5 Co. 88. A. 

Cart. 124. 

F. N B. 265. g. 

21 E. 3. 22, 23. 

(d) Co. Lit. 

291. a. 

2 Bulſtr. 63. 

F. N. B. 265. f. 

2 Inſt. 469. 471. 

(e) 2 Roll. Rep. 

295. 2 Inſt. 394. 

97 2 Bulſt. 63. 
.N B. 265. g- 

Cro. Jac. 450, 

38. 2. 

Co. Lit. 289. b. 

(f) 7 Co. 38. a. 
7 Co. 37. b. 

(0 7 Co. 37. b. 

(i) Plowd. 

441. 3. 

ro. Jac. 450. 

Wing. Max. 556. 

6 Co. 47. 

Dyer 81, contr, 


Hob. 61. 19 E. 
3. 58. pl. 44. 
17 E. 3. 73. pl 
105, 


common law did ſubject their bodies to impriſonment, which | 


1s the higheſt execution, by which he loſes his liberty till he 
agree with the party, and pay a fine to the King ; and there- 
fore it is a rule in law, that in all actions quare vi & arms, 
Capias lies, and where Capias lies in proceſs, there, after 
judgment, (#) Capias ad ſatisfaciendum lies, and there the K. 
ſhall have Capias pro fine ; with that agreeth 8 H. 6. 9 35H. 
6. 6. 22 E. 4. 22. 40 E. 3. 25. 49 E. 3. 2. and many other 
books Then by the ſtatutes of (I] Marlebridge, cap. 23. and 


(m) Welt. 2. cap. 11. Capias was given in account, for at the 
common law proceſs in account was diſtreſs infinite; and 
afterwards by the ſtatute of (n) 25 E. 3 cap. 17. the like pro- 
ceſs was given in debt as in account ; for before that ſtatute 
the body of the defendant. was not liable to execution 
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for debt, for the reaſon and cauſe aforeſaid; but it was reſolved 
(a) Cro. Jac. that (a) at the common law, the body, the land, and ihe 
+ wy 2 8 goods of the accountant, or the King's debtor, were liable to 
107 * 4 8 A 1 - / 6 a 
440. a. the King's execution, for (% Theſaurus Regis / pacis vincu- 
(5) Co. Lit.go.b. lum, & beliorum nervi. And therefore the law gave the King 
r b. full remedy ſor it: andtherewith agrees 5 Eliz Dyer (c) 294. 
2 Rol. - fy and Plow. Com. (d) 321. Sir Will. Cavendiſh's caſe, who 
Lit. Rep. xco- was Treaſurer of the Chamber, 24 E. 3. (e) Walter de Chir- 
r _ ton's caſe, and infinite precedents in the Exchequer, to prove, 
Dodd, p92, 297. that for the King's debt, the body and the land of the debtor 
2 Rol. Rep. 300. ſhall be liable by the common law before the ſtatute of (f) 33 


302. Hard. 23 
25 26. Ch. 1.8 cap. 39. 


171 a. 11 Co. Secondly, {g) it was reſolved, that in caſe of a common 
93. 4. perſon, the heir of the conuſor, or he, againſt v hom the 
| (4) _ 44%: judgment is given in debt, ſhall be only charged, and fhall 
Hh 7092 Kol. 8 not have contribution againſt the terre-tenant in ſome caſes, 
ih 296, 297, 303, and in ſome caſes he ſhall have contribution, and thall n«t be 
{| . only charged. For if a man be ſciſed of three acres of land, 
| 1. ig, and acknowledges a recognizance or a ſtatute, &c and en- 
int Lane 48, 108. ſeoffs A. of one acre, B. of another, and the third deſcends to 
| n his heir; in this caſe, if execution be ſued () only againſt 
| | Dyer 160. 1 the heir, he ſhall not have contribution, for he comes to he 
; 


225. pl. 32, 33, land without conſideration, and the heir fits in the (i) ſent of 
1108 29 N. 10. his anceſtor. Et hares e alter ipſe, & filius et pars patris, and 
TR 557 Co. 19. a. 1 e, fl je pars , 
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f D as it 18 ſaid, mortuus eff pater, & quaſi non «ft mrtuus, quia veli- | 
[ Lane 51. | uit ſimiiem ſibi; and therefore the heir ſhall not have contri» 1 
HI _ 27, 304, babe againſt any purchaſor, altho' in ri veritat/ the purcha- 4 
10 22 ; vg * for came to the land without any valuable conſideration, for 4 


my O. Ben, 65, 66. the conſideration of the purchaſe is not material in ſuch caſe. 
Wt 65h ; And ſo it was of late reſolved in the cafe of 'l homas (4) Gaw- 
WH — 2 * die late Marſhal of the King's Bench, that the beit may be 
bit Cro. Car. 295, ſolely charged, and ſhall not have contribution againſt pur- F 
1 Fog „ chafors. For although in caſe of recognizance, ſtatute, or ES 
WHT (i) Hel. * jadgment, the heir is charged as terre-tenant, and not as 

MI (k) Moor 169. heir, as appears by 27 H. 6 Execution (/ 135. (m) 15 E. 3. 'F 
I | (7) Cro. Car.296. (n) Age 95. and the reaſon is, becauſe by recognizance or 1 
5 


— 455 . ee ſtatute the heir is not bound, but the conuſor concenrt quad dif? 2 


154+ 1 Cro. 313. pecuniæ ſumma de terris, &c. levetur ; yet he ſhall not have 4 
WH (») 8 320. contribution againſt a purchaſor, againſt the opinion of Finch- 4 
+y G =" N den 48 E. 3. 5. b. But yet in ſome caſes the heir ſhall have "4 
| z b. contribution, and ſhall not be only charged, and therefore if 6 


2 
il F.N.B.162, b. c. a man be ſeiſed of two acres, one of the nature of Borough 
| Engliſh, and binds himſelf in a ſtatute or recognizance : or > 
if judgment in debt be given againſt him, and he dies, hav- 1 
ing iſſue two daughters, who make partition; in this caſe, 
if one only be charged, ſhe ſhall have contribution ; for as 
one purchaſor ſhall have contribution againſt another, and 
againſt the heir of the conuſce alſo, ſo one heir ſhall bave 
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contribution againſt another heir, for they are in equal: jure, 
Trin. (a) 24 E. 3. 28 a. in a Scire facias to have execution 
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of (a) 1 Rol. 147. 


damages recovered in a writ of intruſon of a ward, the Sheriff F'**: Age 102+ 


returned, that the defertdant, againſt whom the judgment was 
given, is dead; whereupon a writ iſſued to warn the tenants 
of the land, who were tenants to the defendant at the time of 
the judgment, who were returned warned; one of the tenants 
ſaid, that his couſin (who was another than him, againſt whom 
the judgment was had) died ſeiſed, whoſe heir he is, and is 
(b) within age, and prayed his age, and that the parol might 
demur againſt all the other terre-tenants till he was of age. 
Linde collign, that if there be grandfather, father, and two 
daughters, and judgment is given for debt or damages againſt 
the grandfather, aud he dies, and the father dies, one of the 
daughters within age, and the other of full age, partition is 
made, the elder ſiſter ſhall not be charged alone, but ſhall 
take advantage of the infancy of her ſiſter, for both heirs are 
in the ſame degree. I he fame law if a man be bound ina 
(c) recognizance, and hath iſſue two daughters, and dies, they 
make partition; one alone {hall not be charged, but ſhall have 
contribution; and if one be within age, the other ſhail take 
benefit thereof; for, in ſuch caſe, although ſhe be charged as 
terre tenant, yet ſhe ſhall have her age (4) See for this 11 


E. 3. Age 4. 15 E. 3. Age 95. 29 Al. 37. 29 E. 3. 50. 47 5 


Aſſ. 4. in Sir Rich. Walgrave's (e) cafe. do if a man be bound 
in a ſtat. or recognizance, and after his death ſome of his land 


deſcends to the heir on the part of the father, and ſome to the ; 


heir on the part of the mother; in this caſe one alone 
ſhall not be charged; and if he be, he ſhall have contri- 
bution againſt the other. So, and with this agrees 11 H. 7. 
22. Br. (/) in dower, if the tenant vouch the heir in three 
ſeveral wards, every one ſhall! be equally charged, as it is a- 
greed in 48 E. 3. 5. a. b. But it was reſolved in the caſe at 
bar, that although the heir in this caſe was charged as terre- 
tenant, yet for the cauſes aſoreſ. the writ which iflued againſt 
him only, and not againſt the other tenants, was good enough 
by the ruie of the court. Note, reader, if two, four, (g) or 
more men, be ſeverally ſeiſed of land, and they all join in a 
recognizance, in this caſe the conuſee cannot extend the land 
of any of the conuſors only, but all ought equally to be charg- 
ed; tor although the land of the conufor himſelf may be only 
charged, when divers men have purchaſed any of the land 
ſubject to the recognizance, becauſe the purchaſor is in other 
degree (-) than the conufor himſelf, yet one of the conuſors 
ſhall not be only charged, for he ſtands in equal degree with the 
other conuſors, and that appears by 29 Af. 37. and 29 E. 3. 50. 
Sir John Langford's caſe; where the caſe was, that four 
were 


(4) Cro, Car. 


295. 9 E. 3. 30. 
pl. 21. 


24 E. 3. 55 


(e) Co. Lit. 
290. a. 

(4) 1 Rol. Rep. 
140. Co. Lit. 
fo. 290. a. 

fe) 2 Co. 25. b, 
Co. 100. a. 

v. 239+ pl. 39- 
Mo. 74. IAnder. 
10 Co. Lit. 

76. b. 

Hob. 25. 1H. 7. 
12. b. 11 E. 3. 
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( f) 2 Co. 25. b. 
Br. Dow. 18. 
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Fitz. Vouch, 76. 
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(s) 2 Inſt. 396. 
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were bound in a recognizance of debt acknowledged in the 
court of Cheſter to Sir John Langford, and afterwards one of 
the conuſors died, his heir within age; Sir John Langford 
brought a Scare facias againſt the three ſurvivors to have execu- 
tion, who pleaded, that the heir of the conuſor who was dead, 
was within age, and in as much as during his minority he 
cannot be charged, and the ſurvivors only ought not to be 


charged, they demanded judgment, &c And becauſe Sir John 


Langford did not deny it, it was awarded that the parol ſhould 
demur; upon which Sir John Langford brought a writ of er- 
ror in the King's Bench, which judgment was there affirmed, 
Out of which judgment I obſerve, 1. That amongſt the conu- 
ſors themſelves there ſhall be an (a) equal charge, and the land 
of any of them {hall not be only extended. 2. That the heir 
of any of them ſhall not have greater privilege in law than the 
conuſor himſelf; for it appears by this judgment, that he ſhall 
be equally charged with the conufors themſelves, which agrees 
well with the faid reſolution that he ſhall not have contrib. 
apainſt a purchaſor. The 3d thing that obſerve is, that the 
heir is not charged only as (6) terre-tenant, but in ſome reſpect 
as heir, for otherwiſe he ſhould not have his age, as it was ad- 
judged in that caſe, It is ruled in (c) 17 E. 3. 43. a. that the (d) 
heir of the conuſor ſhall have audita querela before execution ſued, 
as well as the conuſor himſelf, and ſhall (e) have a ſuperſedeas ; 
but ſo ſhall not a (/) ſtrange purchaſor have till he be ouſted 
by execution, and therewith agrees (g) 17 Aſſ. 24. & 18 E. 3. 
25. And with the faid judgment in 29 Af, agrees 19 E. 3. 
(Y) Execut. 81. that if judgment be given againſt two diſſeiſors 
in aſſize for the land and damages, and one diſſeiſor dies, the 
execution ſhall not be awarded againſt the ſurviving adiſſeiſor, 
who was party to the wrong ; but as well the heir as the diſ- 
ſeifor ſhall be equally charged : now for as much as no land 
was ſubject to execution for the debt of a common perſon at 
common law, but only by the ſaid ſtatute, it is worthy conſi- 
deration what ſhould be the reafon of the ſaid differences con- 
cerning contribution, and by what law the purchaſor ſhould 
have greater privilege than the conuſor himſelf, or his heir, 
and that one heir only ſhould not be charged, but all the heirs 
together, & fic de ceteris. As to that, it is to be known, that 
the Judges and ſages of the law have always expounded gene- 
ral ſtatutes according to the rule of the common law, which is 
built on the perfection of reaſon, and not according to any 
private and ſudden conceit or opinion: and becauſe in as much 
as the ſaid ſtatutes have ſubjected the land to execution for his 
debt, the Judges and ſages of the law conſidered the rule and 
reaſon of the law in caſe of the heir of an obligor ; in which 
caſe the land was ſubject to execution for debt by the 
common law. And it appears to them, that if a man 
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bound himſelf and his (a) heirs in an obligation, and died 
ſeiſed of land as well on the part of the mother as on the part 
of the father, in that caſe the law required equality; and 
neither the heir on the part of the father, nor the heir on the 
part of the mother ſhould be only charged; and therewith 
agrees 11 H. 7. 12. b. 
So in the caſe in 48 E. 3. when the heir is (6) vouched in the 
ward of three ſeveral heirs, every one ſhall be equally charged 
rorata, So it two men (c) alien lands with (4) warranty, 
the lands of one only ſhall not be rendered in value; neither 
if one dies, ſhall the land of the ſurvivor be only rendered in 
value, but the charge ſhall be equal on them. For a joint (e) 
lien, which binds, the land, ſhall not ſurvive, or lie only on 
the ſurvivor, as in caſe of a joint warranty, where two for 


them and their heirs warrant lands to another and his heirs, y 


the ſurvivor ſhall not be only vouched: and the Sheriff can- 
nat deliver the land of the one or the other at his pleaſure ; 
for in (e) executions, which concern the realty, and charge 
the lands, the Sheriff cannot do execution on the land of one 
only. And ſo if two (J) are bound to warranty, and both die, 
both their heirs ought to be vouched, and they ſhall be equally 
charged: but, againſt this, two objections were made: 

1. That becauſe each of them warrants the whole, that 
both their lands, or the lands of the one or the other may be 
put in execution: And ſo it is obiter ſaid in (g) 16 fl. 7. 13. 
a. But to that it was anſwered and reſolved, that although each 
be bound to warrant the whole, yet nen ſeguitur, that the re- 


compence in value {hall be made by one of them only; for if 


the heir be vouched in the ward of ſeveral perſons, one alone 
ſhall not be charged, but all equally, as is held in 48 E. 3. 
and yet the anceſtor did warrant the whole. And where two 
or more are bound in a (4) recognizance or ſtatute now is 
each of them bound in the whole, yet the land of one only ſhall 
not be extended. But it was alto objected, that the caſe of a 
recognizance or ſtatute was not like the cafe of warranty: for 
by the ſtatute or recognizance, the land is preſently bound in 
whoſe hand ſoever it ſhall come; but ſo it is not in caſe of a 
warranty: to which it was anſwered and reſolved, that for 
as much as by the ſaid book of 16 H. 7. and all other 
books, it appears, that the ſurvivor and the heir ought to be 
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vouched together, and ſo of the heirs of both: and Little- 


ton, chapter Homage Ance/trel, faith, that the land which 
the (i) vouchee had at the time of the voucher ſhall be liable 
to render in value; - from thence it follows that the 
charge ſhall be equal; and that is a ſtronger cafe than 
the cale of the ſtatute or recognizance, for the warranty 


extends to render in value lands of inheritance; but if 


(+) huſband and wife and the heirs of the wife be bound to 
war- 
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warranty, and the wife dies, the lands of the huſband may be 
alone put in execution, becanſe there are no (a) moieties be- 
tween huſband and wiſe; and thus are divers opinions in our 
books, ſome whereof being ill - reported are well reconciled. 
17 E. 3. 41. b. 29 E. 3. 46. a. 12 Hf. 7. 3. b. 16 fl. 7. 13 a. 
22 E. 3. 1. a. b. 17 E. 3. 8. 30 E. 3. 40. 19 Hl. 6. 5 .. a. But 
in a perſonal lien it is otherwiſe. As if two be bound in 
an (6) obligation, there the charge ſhall ſurvive: ſo it appears 
by theſe caſes, that when land thall be charged by any lien, 
the charge ought to be equal, and one alone ſhall not bear all 
the burthen and the law in this point is grounded on great 
equity : but in all the caſes at the common Jaw, if the party 
who ſhould be charged had aliened the land bona fide beſore 
any action brought, the land in the hands of the purchaſor 
was not ſubject to any charge or execution; and this was the 
reaſon why the Judges and ſages of the law in conſtruction 
of the ſaid ſtatutes, although the lands of purchaſors, after 
the judgment, recognizance or ſtatute, were ſubject to exe- 
cution, yet gave greater privilege to them, than to the conuſor 
himſelt or to his heir, 

Alſo the ſtatute of Wet. 2. cap. 18. provides, gued vice- 
comes liberet ei medietatem terre ſue, which ought to be intend- 
ed of all his land; fo the ſtatute of 13 E. 1. enacts, that all 
the lands of the conuſor ſhall be delivered to the merchants, 
&c. and that is another reaſon why the (c) land of one terre- 
tenant only ſhall not be charged with the whole debt, for as 
much as by the ſtatute all the land is liable. And the reaſon 
why the conuſor himſelf, at the will of the conuſee, may be 
only charged, is becauſe he himſelf is the perſon who was the 
debtor, and who was bound; and therefore he is ſubject to 
execution, and it is but reaſonable that he may be only charg- 
ed ; the ſame law of his heir for the reaſons before rehearſed. 

Note, reader, when it is ſaid before and often in our books, 
that if one purchaſor be (4) only extended for the whole debt, 
that he ſhall have contribution; it is not thereby intended 


that the others ſhall give or allow to him any thing by way of 


contribution; but it ought to be intended that the party, who 
is only extended for the whole, may by audita querela or Scire 
fa”, as the caſe requires, defeat the execution, and thereby 


he ſhall be reſtored to all the mean profits, and compel the 


conuſee to ſue execution of the whole land; ſo in this man- 
ner every one ſhall be contributory, hoc 9%, the land of every 
terre-tenant ſhall be equally extended: and afterwards the 
counſel of Sir William Harbert moved three errors in the 
record, ; 


The 
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The firſt was, that the writ of Scire facias was Scire factas 
hered' terrarum &  tenementorum, &c. which was improper 
aud againſt law ; for one is always called heir to his anceſtor, 
and not heir to the land, for anceſtor and heir are relativa, 
and it cannot be ſaid that one is filius, or conſanguineus & 
heres manerii de Dale; but that A. was ſeiſed of the manor of 
Dale in fee, and died ſeiſed, after whoſe death the manor of 
Dale deſcended to B. as conſanguineo & hered: prædicti A. (and 
ſhew how) and not prædidti maneri. 

The ſecond error was, admiting the writ good, then for as 
much as the writ requires quad ſcire fac hered' terrarum & 
tene mentorum, ec, the return of the Sheriff, 2 fecit 
IWillielmo Harbert Militi, fi” & hered' prædict Matthei, is 
not good, becauſe he doth not return him heir of any lands or 
tenements, as the writ requires; ſor. his warrant is not to 
ſummon the heir of the ſaid Matthew, but the heir of the 
lands and tenements of the ſaid Matthew, and every return 
ought to anſwer the point of the writ. 

The third error, admitting the writ and the return good, 
was, that the judgment itſelf was erroneous. For the judg- 
ment is given generally againſt Sir Will. Harbert, quod dicla 
domina regina recuperet verſus pred” Ii ill. Harbert difta tria 
millia librarum ; et quod ipſe idem Millielmus de eiſdem tribus 
millibus librar' erga didtam dominam reg inam nunc oneretur, & ei 
inde ſatisfaciat. And it was moved by the defendant's counſel, 
that the judgment ought to have been ſpecial ; for by this gene- 
ral judgment his own land will be liable, where by the law, the 
land only which came to him by his father ſhould be liable; and, 
as hath been ſaid, he is charged as terre-tenant, for the conuſee 
cannot have an action of debt on the recognizance againſt the 
heir, for the recognizance is, gue4 tunc vult & concedit quod 
didta pecuuiæ ſumma de bonis & catallis, terris & tenementis, &c. 
levetur ſo that the charge is impoſed on his goods and lands; 
ſo that debt doth not lie on it againſt the heir, no more than 
on a recovery in debt, for there a Scire facias lies againſt the 
heir, but no action of debt: then although the heir makes 
a default, yet the judgment ought to have been ſpecial ; and 
it was ſaid in this caſe, if the heir had appeared and plead- 
ed a falſe plea, yet the judgment ought to have been ſpe- 
cial z for he is not charged merely as heir, but rather as 
terre-tenant. And with that agrees 33 E. 3. Execution 162. 
in (a) debt the plaintiff recovered, and before execution ſued, 
the defendant died, the plaintiff prayed a Scire fac againſt 
A. who is tenant of the defendant's lands, and had it, 

| . who 


"5 
See x Inſt. 376. 
a, Vs 


29 E. 3. 26. 2. 


34 H. 6. 49. 
40 E. 3. 20. 


Plow. 440. 2. 

b. 21 E. 3. 9. b. 
2 Rol. 70, 71. 
Cro, El. 692. 
Cro. Car. 296. 
Co. Lit. 102. 

a. b Fitzh. 76. 
b. Moor 522. 

5 Co. 60. Dyer 
373: pl. 14. 
Poph. 153, 154. 
3 Bulſt. 317. 
318, 320. Palm, 
419. 1 Jones 87, 
88. 


(a) 2 Bulſt. 318, 
321, 322. Poph. 
154. 1 Jones 88. 
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who came and counter-pleaded the execution, and they were 


at iſſue, and afterwards did not follow it ; wherefore execu- 
tion was awarded againſt him, and the plaintiff prayed execu- 
tion as well of his own lands, which he had the day he plead - 
ed, as of the debtor's lands in his hands, becauſe he pleaded 
a falſe plea. But by the rule of the coutt, he could have only 
the lands of the debtor. Vide 16 E. 3. 15. But theſe points 
were not reſolved by the court, but afterwards, on a petition 
made to the Queen, Sir William compounded with her. 
Plowden and Coke were of counſel with Sir William Har- 
bert; and note well; the new writ of ercor, after the entr 
of the firſt, was not brought, quod coram vobis reſidet, becauſe 
the record is not removed out of the keeping of him who had 
the cuſtody thereof before; but it remained in the ſame cuſtody 
after the writ of error purchaſed, as it was before. 


| [See 3Blackſt, Com. 279.] 
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Hil. 29 Eliz, in B. R. Rot. 790, 


term of St. Michael laſt paſt, before the lady the Q. at 


| Weſtminſter, came Richard Hynde by James Tong his at- 


torney, and brought here into the court of the ſaid lady the 
Queen then there, his certain bill againſt William Ambrye, 
in the cuſtody of the Marſhal, &c. of a plea of treſpaſs and 
ejectm. of his farm, and there are pledges of proſecution that 
is to ſay John Doe and Richard Roe, which ſaid bill followeth 
in theſe words, iT, Hertf. f. Richard Hynde complaineth of 
William Ambrye in the cuſtody of the Marſhal of the Mar- 
ſhalſey of the lady the Queen, before the lady the Queen her- 
ſelf being, for that, that is to ſay, that whereas one Thomas 
Brand and Conſtance his wife, and William Davies and 
Margaret his wife, on the gth day of July in the 28th year of 
the reign of the ſaid lady Elizabeth now Queen of England at 
Aldenham in the county aforeſaid, demiſed, granted and to 
farm let to the aforeſ. Richard Hynde, (among other things,) 
10 acres of land, with the appurtenances, called the upper 
part of a cloſe named Reddings, in Aldenham aforeſ. in the 
county aforeſaid : to have and to hold the afoteſ. 10 acres with 
the appurtenances, to the aforeſ. Rich. Hynde and this aſſigns, 
from the feaſt of St. John the Baptiſt then laſt paſt, until the 
end and term of 7 years from thence next enſuing, and fully to 
be complete and ended: by virtue of which ſaid demiſe the 
faid Rich, Hynde entered into the aforeſ. 10 acres of land, with 
the appurtenances, on the aforeſ. gth day of July in the 28th 
= aforeſaid, and was thereof poſſeſſed until the aforeſaid 

illiam Ambrye aſterwards, to wit, on the aforeſaid gth day 
of July in the 28th year aforeſ. with force and arms, &c. into 
the aforeſaid 10 acres of land, with the appurtenances, enter- 


ed upon the poſſeſſion of the faid Richard; and him _ _ 
ICN, 


YE it remembered, that heretofore, that is to ſay, in the Hertf. fl. 
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Rich. from his farm aſoreſ. the term thereof not yet ended did 
eject, expel, and amove, and then held out, and as yet holdeth out 
the ſaid Rich from his poſſeſſion thereof, and other wrongs 
to him did, againſt the peace of the ſaid Q. to the damage of 
the ſaid Rich. of 101. and thereof he bringeth ſuit, &c. And 
now at this day, that is to ſay, on Monday next aſter 8 days 
of St. Hilary in this term, until which day the faid Will had 
licenſe to impar], and then to anſwer to the bill aforeſaid, &c. 
before the lady the Q. at Weſtminſter come as well the aforeſ. 
Rich. by his attorney aforeſ. as the faid Will. by Rich. Bel- 
field his attorney, and the fame William doth defend the l 
force and injury when, &c. And ſaith, that he is not guilty l 
thereof, and of this he puts himſelf upon the country; and F 
108 the ſaid Rich. likewiſe. Therefore let a jury thereof come be- 
i fore the lady the Q. at Weſtminſter, on Wedneſday nex: after 

1 15 days of Eaſter, who neither, &c. to recogniſe, &c. becauſe 


_— 4 RY 


[ 
| | j as well, &c. the ſame day is given to the parties aforeſ. there 
1118 | &c. Aſterwards the proceſs thereof was continued between ; 
[100 the parties aforeſ. of the plea aforeſaid by a jury put between | 
11 them being reſpited before the ſaid ladythe Q at Weſtm. until 
if Wedneſday next after 8 days of St. Mich. then next following : 
10 unleſs the Juſtices of the ſaid lady the Q. aſſigned to take aſ- 
ſizes in the county aforeſ. ſhall ſirſt come on Friday the 12th 
J day of July at Hertford in the county aforeſ. by form of the ſtat. | 
| &c. for default of jurors, &c. At which Wedneſday next af- 1 
ter 8 days of St. Mich. before the lady the Q. at Weſtm. came ; 
1 the aforeſ R. Hynde by his attorney aforeſ. &c. and the aforeſ. 
1 Juſtices of aſſizes, beſore whom, &c. ſent here their record be- 
f fore them had, in theſe words: iT. Afterwards at the day and 
11109 lace within contained, before Tho. Gawdy, Knt. one of the 
mA Juſtices of the lady the Q. aſſigned to hold pleas, before the 
wh lady the Q herſelf, and Rob. Clark, one of the Barons of the : 
WA faid lady the Q. of her Exchequer, Juſtices of the faid lady the 
Q: aſſigned to take the aſſizes in the county of Hertford by 
form of the ſtat. &c. came as well the within named Richard 
Hynde by H. Brantwayte his attorney as the within written 
Will. Ambrye by his attorney within mentioned, and the 
jurors of the jury whereof. within mention is made, ſome of 
them, that is to ſay, Rich. Penifather, Thomas Glaſcock, Jo. 
Harmer, and Stephen Nebbes came, and in the ſaid jury are 
ſworn. And becauſe the reſt of the jurors of the ſaid jury 
did not appear, therefore others of the ſtandets- by, choſen by 
the Sheriff at the requeſt of the ſaid Richard Hynde, and b 
the command of the Juſtices aforeſaid, are of new put, T 
names to the panel within written are ſiled, according to the 
form of the ſtatute in ſuch caſe lately made and provided; 
and ſome of the jurors ſo a-new put, that is to ſay, Ed- 
ward Vyall, Thomas Cooker, Thomas Throwe, Edward 
Aſſer, John Dormer, William Tiverton, Edward Jor- 


dan, and Robert Carpenter came, who to ſay the truth 
of 
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of the matters within contained, (together with the jurors 
aforeſaid firſt impanelled, and ſworn,) choſen, tried, and 
ſworn, ſay upon their oath, that long before the treſpaſs and 
ejectment of farm within ſuppoſed to be done, one T. Boraſ- 
ton was ſeiſed of and in the within written o acres of land 
with the appurtenances, called the upper part of a cloſe called 
Reddings, in Aldenham within written, in his demeſne as 
of fee, and held the faid 10 acres of lands with the appurte- 
nances of one Robert Stepneigh, Eſq. as of his manor of Al- 
denham in free ſocage. And further the jurors aforeſaid ſay 
upon their oath, that the aforeſaid Th. Boraſton had iſſue of 
his body lawfully begotten Humphrey Boraſton his elder ſon, 
and Henry Boraſton his younger ſon : and the aforeſaid Hum- 
phrey Boraſton had iſſue of his body lawfully begotten Con- 
{tance Boraſton, now the wife of the within named Thomas 
Brand, and the within named Margaret wife of the within 
named William Davies: and that afterwards Humphrey Bo- 
raſton died, living the ſaid Thomas Boraſton, and that the 
aforeſaid Conſtance and Margaret were and are daughters and 
co-heirs of the aforeſaid Humphrey Boraſton. And farther, 
the jurors aforeſaid ſay upon their oath, that the aforeſaid 
Tho. Boraſton being ſo ſeiſed of and in the aforeſaid 10 acres 
of land with the appurtenances as aforeſaid, afterwards, that 
is to ſay, on the 12th day of the month of Auguſt in the year 
of our Lord 1559, in the firſt year of the reign of the ſaid 
lady the now Queen, made his teſtament and laſt will in 


writing, in theſe Engliſh words following : * In the name of 


« God, Amen, &c. Item, I give unto Thomas Amerie and 
„ Amphillis his wiſe, all that my upper part of my cloſe 
“ called Redding, for the term of eight years next after my 
« deceaſe, in recompence of one yearly annuity of 46s. 8d. 
„ due unto the ſaid Thomas Amerie, upon one obligation of 
certain years yet during, and upon further condition that 
« the ſaid Thomas Amerie ſhall bring in the ſaid obligation 
„ to my executors, to be cancelled, and utterly diſcharged, 
upon this conſideration, before ſugh time as the ſaid Tho- 
„ mas Amerie ſhall make any entry upon the premiſes, 
« and that the ſaid Thomas Amerie, neither his aſſigns, 
« ſhall not, during the ſaid eight years, fell none of the 
« woods, timber, nor underwoods, in, nor upon the ſaid 
« upper part, but ſhall preſerve the woods, hawts, and 
& ſprings, to the behoof of the heir in remainder, and 
« aſter the term of the ſaid eight years, the ſaid up- 
« per part to remain to my executors, until ſuch time 
« as Hugh Boraſton ſhall accompliſh his full age of twen- 
« ty-one years, and the — profit to de employed by 
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« my executors towards the performance of this my laſt will 
s and teſtament. And when the ſaid Hugh cometh unto 
« 21 years of age, then I will that he ſhall enjoy the faid 
« upper part to him and his heirs for ever. Provided always, 
& that if the ſaid Tho. Amerie do refuſe to bring in his obli- 
« gation, or to preſerve the woods upon the ſaid upper part, 
« then my executors to enjoy the premiſes during the ſaid 
ts term of 8 years, paying the ſaid Amerie his annuity of 468. 
« $84. during the ſaid term of 8 years; as by the teſtament 
and laſt will aforeſaid (amongft other things) it more fully 
appeareth : and farther the jurors aforeſaid ſay upon their 
oath aforeſaid, that the aforeſ. Tho. Boraſton being ſo ſeiſed 
of the aforeſ. 10 acres of land with the appurt. afterward, that 
is to ſay, on the 14th day of the aforeſ. month of Auguſt in 
the 1ſt year of the reign of the ſaid lady the now Q, at Alden- 
ham aforeſ. died ſeiſed of ſuch his eſtate; and further the 
jurors aforeſ. ſay upon their oath, that the aforeſaid Hugh Bo- 
raſton in the ſaid teſtam. and laſt will named, was ſon and 
heir of the ſaid Henry Boraſton, and that the ſaid Hugh Bo- 
raſton died before he came to the age of 21 years, that is to 
ſay, about the age of 9 years. And further the jurors aforeſ. 
ſay upon their oath aſoreſ. that the intereſt of the premiſes aforeſ. 
in the ſaid teſtament and laſt will mentioned and deviſed, as 
well to the ſaid Thomas Ametie and Amphillis his wife, as to 
the executors of the faid teſtam. before the day of the exhibit- 
ing of the bill within written ended and determined. And 
further the jurors aforeſ. ſay upon their oath, that Philip Bo- 
raſton was and is the brother and next heir of the ſaid Hugh 
Boraſton, by virtue whereof the ſaid Philip Boraſton, after the 
aforeſ. intereſt of the premiſes to the ſaid Tho. Amerie and 
Amphillis his wife, and the executors aforeſ. by the aforeſ. 
h teſtam. and laſt will given and deviſed was ended and deter- 
mined, entered into the aforeſ 10 acres of land with the ap- 
purt. as brother and next heir of the ſaid Hugh, and was ſeiſed 
thereof as the law requireth z and being fo ſeiſed thereof, the 
ſaid Philip Boraſton afterwards and before the time of the ex- 
hibiting of the bill aſoreſ. that is to ſay, on the 2oth day of 
June in the 28th year of the reign of the lady the now Queen 3 
demiſed, granted, and to farm let to the aforeſaid William ; 
Ambrye now defendant, the tenements aforeſaid with the ap- | 
urtenances in which, &c. to have and to hold to the ſaid 
Will. Ambrye and his aſſigns for one whole year from thence 
next following to be fully complete and ended, and fo from 
year to year as long as both parties ſhould pleaſe, by virtue of 
which ſaid demiſe, the aforeſ. Will. Ambrye entered into the 
aforef. 10 acres of land with the appurt. and was poſſeſ. thereof, | 
and being ſo poſſeſſed thereof, the aforeſaid Tho, Brand and | 
| Conſtance 
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Conſtance his wife, William Davis and Margaret his wife, as in 
the right of the ſaid Conſtance and Margaret, afterwards, that is 
to ſay, on the gth day of July in the 28th year of the reign of the 
lady the now Q. aforeſaid, into the aforeſaid 10 acres of land with 
the appurtenances entered in and upon the poſſeſſion of the ſaid 
William Ambrye, and were thereof ſeiſed as the law requireth ; 
and being ſo ſeiſed thereof at Aldenham aforef. the ſaid Thomas 
Brand and Conſtance his wife, William Davis and Margaret his 
wife, afterwards, that is to ſay, on the ſaid gth day of Fuly in the 
28th year afozeſ, by their indenture bearing date the ſame day and 
ear, demiſed, granted, and to farm let, the aforeſaid 10 acres of 
— with the appurtenances to the aſoreſ. Richard Hynde, to have 
and to hold the aforeſ. 10 acres of land with the appurtenances 
unto the ſaid Richard Hynde and his aſſigns, from the feaſt of 
Saint John the Baptiſt then laſt paſt, until the end and term of 
years from thence next enſuing, and fully to be complete and end- 


ed; by virtue of which ſaid demiſe, the ſaid Richard Hynde en- 


tered into the aforeſ. Io acres of land with the appurtenances, on 
the aforeſ. gth day of July in the 28th year of the reign of the ſaid 
lady the now Queen aforeſ. and was poſſeſſed thereof until the a- 
foreſ, William Ambrye, afterwards, that is to ſay, on the aforeſ. 
gth day of July in the 28th year aforeſ. with force and arms, &c. 
re-entered into the aforeſ. 10 acres of land with the, appurtenances, 
upon the poſſeſſion of the ſaid Rich. Hynde, thereof, by the pres 
cept and command'of the aforeſ. Philip Boraſton, and him the ſaid 
Richard Hynde from his poſſeſſion thereof held out, and yet doth 
hold out: but whether upon the whole matter ajoreſaid, in form 
aforeſ. found, the re-entry of the aforeſ. William Ambrye into 
the aforeſ. 10 acres of land with the appurtenances, be, or in law 
ought to be adjudged, a good and Jawful re-entry, the jurors a- 


foreſ. are utterly ignorant, and thereof pray the advice of the court 
of the lady the Queen; and if upon the whole matter aforeſ. in 
form aforeſ. found, it ſhall ſeem to the court of the ſaid lady the 


Queen, that the re-entry of the aforeſ. William Ambrye into the 
aforeſ, 10 acres of land with the appurtenances, in and upon the 
poſſeſſion of the ſaid Rich. Hynde, be not nor in law ought to be 
adjudged a good and lawful re-entry ; then the jurors aforeſaid ſay 
upon their oath aforeſ. that the aforeſ. Wil. Ambrye is guilty of the 
treſpaſs and ejectment within ſpecified, in manner and form as the 
aforeſ. Rich. Hynde within againſt him complaineth, and then 


they aſſeſs the damages of the ſaid Richard Hynde, by occaſion of 
the treſpaſs and ejectment out of his farm, beſides his charges and 
- coſts by him about his ſuit in this behalf expended to 88. and for 


his args and coſts to 30s. and 4d. But if upon the whole 


1 matter aforeſaid, in form aforeſ. found, it ſhall ſeem to the court 
of the lady the Q. that the re-entry of the aſoreſ. Will. Ambrye in- 


to the aforeſ. 10 acres of land with the appurten. in and upon the 


poſſeſſion of the ſaid Richard Hynde be, or in law ought to be 
- adjudged a good and lawful re-entry, then the jurors aforeſaid 
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ſay upon their oath, that the ſaid Will. Ambrye is not guilty 
of the treſpaſs and ejectment of the farm aforeſ. as he within 
for himſelf hath alledged : and becauſe the court of the lady 
the Q. here of giving their judgment of and upon the premiſes 
is not yet adviſed, day thereof is given to the parties aforeſ. 


in the ſtate that now it is, before the lady the Queen at Weſt- 


minſter, until Thurſday next after eight days of St. Hilary to 
hear their qudgment thereof, becauſe the Court of the lady 
the Queen here thereof are not yet adviſed, &c. At which 
day before the lady the Queen at Weſtm. come the parties 
aforeſ. by their attornies aforeſ. and becauſe the court of the 
lady the Queen here of giving their judgment of and upon the 
premiſes is not yet adviſed, further day thereof is given tothe 
parties aforeſ. in the ſtate it now is, before the lady the Q: at 
Weſtminſter until Wedneſday next aſter 15 days of Eaſter, 
to hear their judgment thereof, &c. becauſe, &c. and ſo from 
term to term, until the plaint aforeſ. was further adjourned 
by another writ of the ſaid lady the Queen of Common Ad- 


Journment before the Queen until the morrow of All Souls, at 


the caſtle of Hertford in the county of Hertford, at which 
day before the lady the Queen at the caſtle of Hertford came 
the parties aforeſ. by their attornies aforeſ. And becauſe the 
court of the lady the Queen here of giving their judgment of 
and upon the premiſes is not yet adviſed, day thereof is fur- 
ther given to the parties aforeſ. in the ſtate as it is now before 
the lady the Queen at the caſtle of Hertford, until Tueſday 
next after 8 days of St. Hilary to hear their judgment, &c. 
becauſe, &c. before which day the plaint aforeſ. was adjourned 
by a writ of the lady the Queen of Common Adjournment be- 
fore the ſaid lady the Queen until in 8 days of St. Hilary at 
Weſtminſter. At which day before the lady the Queen at 
Weſtm. come the parties aforeſ. by their attornies aſoreſ. and 
becauſe the court of the lady the — here of giving their 
judgment of and upon the premiſes is not yet adviſed, day is 


further given to the parties aforeſ. in the ſtate as now, before 


the lady the Queen at Weſtm. until Wedneſday next aſter 15 
days of Eaſter, to hear their judgment thereof, &c. becauſe 
&c, At which day before the lady the Queen at Weſtm. 
come the parties aforeſ. by their attornies aforeſ. upon which 
the premiles being ſeen by the court of the lady the Queen 
here, and diligently looked into, and mature deliberation be- 
ing thereof had, becauſe it ſeemeth to the court of the ſaid 
lady the Queen here, that the entry of the aforeſ. Will. Am- 
brye above ſpecihed into the aforeſ. 10 acres of land with the 
appurt. in and upon the poſſeſſion of the aſoreſ. Rich. Hynde, 
was a good and lawful re-entry ; therefore it is conſidered that 
the aforeſaid Rich. Hynde take nothing by his bill aforeſ. but 
that he for his falſe clamour be taken, &c. and that the aforeſ. 
Will. Ambrye may go thereof without day, &c. 
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— — — | 
| "Of contingent 
' remainders, 
BORAST O N's Caſe, inn 


Hill. 29 Eliz. in B. R. Rot. 790. be- 
tween Hind and Ambrye, * 


2 Bulftr, 123. 
ET WEEN Richard Hynde, plaintiff, and William Am- 124. 2K0, Rep, 
brye, defendant, in an gjef1one firme in the King's Bench, Ja _ ue 
of lands in Aldenham in the county of Hertford, on a leafe” Swinb. 135. 
made by Thomas Brand and Conftance his wife, and William 8 Taylor and 
Davies and Margaret his wife, to the plaintiff for ſeven years. 8 
The defendant pleaded, Not guilty, and the jury gave a ſpecial Rep. 18. 
verdict to this effect: Tho Boraſton was ſeiſed in fee of the See Lane's 
lands aforef. and held them in ſocage, and had iſſue Humphrey Reb. 36. 
Boraſton his elder ſon, Henry Boraſton his younger ſon ; and 
Humphrey had iſſue the ſaid Conſtance, wife of the ſaid Brand, 
and the ſaid Margaret, wife of the ſaid Davies; and the ſaid 
Henry Boraſton had iſſue Hugh. And afterwards the faid 
Thomas Boraſton, Auguſt 12, 1559, by his will in writing, 
deviſed the faid lands in theſe words, via. Item, I give 
« to Thomas Amery and Amphillis his wife, all that my 
upper part of my cloſe called Redding, for eight years next 2Bulftr.124.12$. 
after my deceaſe. And that the ſaid Thomas Amery, nor Ei Rep. 310. 
« his aſſigns, ſhall, during the ſaid term, fell none of the ſaid 
« wood or timber in or upon the ſaid upper part, but ſhall 
« preſerve the woods to the uſe and behalf of the heir in re- 
« mainder : and after the term of the ſaid 8 years, the ſaid 
© upper part to remain to my executors until ſuch time as Hugh 
«* Boraſton ſhall accompliſh his full age of 21 years, and the mean 
. 95 . ' wa | : 3 „ profits 
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de profits to be employed by my executors towards the per- 
c formance of this my laſt will and teſtament : and when the 
& ſaid Hugh ſhall come to his age of twenty-one years, then 
4% ] will he ſhall enjoy the ſaid upper part to him and to his 
< heirs for ever. 

And afterwards the faid Thomas Boraſton, 14 Auguſli anno 
1 Eliz, died, and the ſaid Hugh died before his full age of 
twenty-one years, about the age of nine years. And that 
Philip Boraſton was Brother and heir of Hugh Boraſton ; and 
the ſaid Philip, after the end and expiration of the ſaid terms, 
that is to ſay, of Thomas Amery and Amphillis his wife, and 
of the ſaid executors, entered into the lands, as brother and 
heir of the ſaid Hugh Boraſton, and demiſed the ſaid lands 
to the ſaid William Ambrye, &c. by force wherecf he was 
poſſeſſed, upon whom the ſaid leſſors of the plaintiff, in right 
of their ſaid wives, entered into the faid lands; and by inden- 
ture, bearing date the ſame day and year mentioned in the 
declaration, demiſed to the plaintiff, praut in the declaration; 
by force whereof he was poſſeſſed, until the defendant, by 
the commandment of the ſaid Philip, entered upon him, &c. 
And whether the ſaid entry of the defendant was lawful or 
not, was the doubt which was referred to the court. And this 
caſe was argued by the counſel of the plaintiff. And it ſeem- 
ed to them, that no remainder was veſted in the ſaid Hugh 
Boraſton, until he attained his age of twenty-one years; and 
in the mean time, that the lands did deſcend to the daughters 
of the elder ſon, who are general heirs to the deviſor; and for- 
aſmuch as Hugh did never accompliſh his ſaid age, for this 
cauſe the land never veſted in him, but remained in the heirs 

eneral; and in proof that the remainder did not veſt in Hugh 
— his ſaid age, they ſaid, it appeared by the words of the 
will, that he ſhould not have it till his ſaid age of twenty-one 
years. For the words are, „and when the ſaid Hugh hall 
« accompliſh his ſaid age of twenty-one years, then I will he 
„ ſhall enjoy the ſaid upper part to him and to his heirs for 
& ever:” ſo that it fully appears, that this deviſe to Hugh doth 
depend on a contingent, that is to ſay, on the accompliſh- 
ment of Hugh's full age of twenty-one years, and that ought 
to precede before the remainder can begin, and whether Hugh 
ſhall attain to his age is ſo incertain, that no man can know, 
but it depends ſolely on the providence of God. And it was 
faid, if Thomas Boraſton in this caſe had made a leaſe till 
Hugh attain his full age, Hugh then being of the age of nine 
years, the leſſee ſhould not have an abſolute leaſe for twelve 
years: for if Hugh ſhould die before his full age, the leaſe 
would be ended, quod fuit conceſſum per totam curiam, k 
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Part III. 
It was alfo ſaid, that when a (a) particular eſtate (which {9 266-403 


doth ſupport a remainder) may determine before the remain- 994 


der can begin, there the remainder ſhall not preſently veſt, 
but ſhall depend in (b) contingency : as if one makes a leaſe (5) 10 Co. 85. 
to J. S. for his life, and after the death of J. D. to remain to :. b. 2 Rol. 419. 


Lit. Rep. 219. 


c another in fee, this remainder doth depend in contingency ; 
for if J. S. dies before J. D. the particular eſtate is determined 
I before the remainder can begin. So and on the fame reaſon 
ü. is adjudged, in Colthurſt and Bejuſhing's caſe, in Plow. 
fl Com. where the caſe in effect is, that a leaſe is made to A. 
| (c) for life, the remainder to B. for life, and if B. dies before 
A. that it ſhall remain to C. for life, this is a good remainder 
on contingent, if A. ſurvives B. which caſe is all one in reaſon 
| with the common caſe which is often agreed in our books. A 
leaſe is made to one for life, the remainder to the right heirs 
of J. S. this remainder is good upon a (4) contingent, that is 
' tfofay, if the leſſee for life ſurvives J. d. — not. So, 
and for the ſame reaſon, if a man having iſſue a ſon of the age 
of nine years, makes a leaſe until his ſon ſhall attain to his 
full age, and after he ſhall accompliſh his full age, that it 
ſhall remain over to another in fee, nothing veſts (without 
queſtion preſently) in him in remainder, which was granted 
by the whole court. And it was ſaid by the plaintiff's coun- 
ſel, that ſuch remainder 1s utterly void, and yet may take 
effect; for inaſmuch as the remainder ought to paſs out of the 
leſſor preſently, either to him in remainder, or to be in abey- 
ance and cuſtody of the law, and a freehold cannot in ſuch 
caſe be in (e) abeyance, for this cauſe the remainder 1s utter- 
ly void: as if a (%) man makes a leaſe to A. for twenty-one 
years, if B. ſhall live ſo long, and after the death of B. that it 
ſhall remain over in fee, this remainder is void: ſo if a (g 
leaſe for years be made, the remainder to the right heirs of 
J. S, this remainder is void, guod fuit conceſſum per totam 
curiam. a | 
Alſo it was ſaid, that when a remainder is limited to take 
effect on the doing of an act, which act will be the determina- 
tion of the particular eſtate, yet if the act depends on a caſualty 
and mere incertajnty, whether it will ever happen or not, there 
alſo the remainder doth depend in contingency, and ſhall not 
preſently veſt : as if (5) A. makes a feoffment to the uſe of B. 
till C. come from Rome to England, and after ſuch return from 
Rome to England, to remain over in fee, this remainder doth 
depend in contingency; for it is incertain whether C. will 
ever return into England or not, which was granted = 
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(e) Plow. 22. Ts 
24. b. Raym, 
144+ Lane 22, 


(d) Raym. 144. 
2 Co. 51. b. 
Co. Lit. 343. 2. 
10 Co. 50. b. 


(e) Co. Lit. 

42. b. 9 H. 7. 
— b. n 
gviſhment 53. 
Plow. 229. b. 
280. a. 486. 
Lit. ſect. 647. 
Plow. 557. b. 
558. a. Dy. 71, 
pl. 43, 190. 
pl. 18. pl. 20. 
Hob. 153, 281. 
1 Co. 150. a, 
135. b. 3 Co. 
2. a. 10. b. 
Hob. 94, 171, 
253» 335» 336, 


338. 
22 Raym. 144. 
2 Co. 55. 

) Hob. 153. 
(+) Lit. Rep. 
316, 
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BorasTox's Caſe; 


the whole court. And ſo it was concluded by the plaintiff's 
counſel, that for all theſe caules judgment ought to be given 
for the plaintiff, Againſt which it was argued by the detend- 


ant's counſel, and they conceived, the remainder veſted in 


Hugh preſently, by the death of the deviſor, and by his death, 
without iſſue, the land did deſcend to Philip his brother, who 
leaſed to the defendant. For it was ſaid, that in this caſe, al- 


(a) 2Bulftr, 128. though Hugh died before his full age, yet the intereſt and 


Poſtea 27. b. 


Co, Lit. 322. b. 


Fitzgib. 10. 
(5) 2 Bulſt. 12 5. 
Lane 58. 


term of the executors did not ceaſe; and their reaſon was, be 
cauſe in wills, the (a) intent of the deviſor is to be conſider - 
ed; and when he deviſeth his lands to his executors, until 
Hugh his ſon ſhall come to his full age for payment of his 


(c) Co. 3 debts, and to perform his will, it is to be intended he hath 


8 Co. 95. 


Cro, Jac. 57» 
5275 592. 

2 Bulſt. 273. 
Latch. 9. 
Pridgm. 138. 

1 Mod. Rep. 86. 
Vaugh. 271. 
Cart. 93 226. 
Su inb. 113,114. 
2 Leon. 114. 


2 Rol. Rep. 219. 


Bridgm. 138. 
Goldſb. 134. 
Cro. Car. 158. 
(F.) Swinb, 113. 
Co. Lit. 9. b. 
236. b. Bridg. 
138. Gold ſb. 
134. Cr. Elis. 
205, 833, 378, 
919. Cro. Car. 
158, 159. Cro. 
Jac. 416, 527, 
591, 590, boo. 
Godb. 280. 

2 Rol. Rep. 80. 
Noy 51. Moor 


644. 3 Keb. 96. 
Mod. Rep. 263. 


Lit. Rep. 259. 
2 Jones 107. 
Hob. 65. Dyer 
877 pl. 5. 
N. C. 12 5. 
29 H. 8. Br. 
Teſtam. 1871, 
Cart. 226. 
1 Vent. 227. 
4 Ed. 6. Eſtate 
Br. 78. O. Benl. 
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computed, (þ) that the profits to be taken of his lands by his 


executors, during the minority of his ſon (which was for the. 


ſpace of twelve years) would ſuffice to pay his debts, and perform 
his will, and that he did not intend it ſhould determine by the 
death of his ſon; for then the means which he had preſcribed 
to ſatisfy his debts, and perform his will, would be defeated, 
and by conſequence his debts remain unſatisfied, and his will 
unperformed ; and therefore this cafe of a deviſe doth differ 
from a leaſe or a grant made in the like manner, For the de- 
viſor is intended to be (c) inops conſilii, and therefore, the 
law will be his counſel and according to his intent appearing 


in his will, will ſupply the defect of his words: and therefore, 


wherethe deviſor faith, (4) “ until ſuch time as Hugh Boraſton 
& ſhall accompliſh his full age of twenty-one years,” the law, 


which favours the performance of wills (according to the in- 


tent of the deviſor) in conſtruction will make it, “ until ſuch 
& time as Hugh Boraſton ſhould have come to his full age of 
ce twenty-one years: for when the deviſor by apt words and 
terms, might have by good advice made his will good and 
ſufficient in law, according to his true intent, there, although 


the deviſor being hindred by ſickneſs, or for want of good ad- 


vice, makes his will in a diſordered manner, and in barbarous 


and unfit words, the law in ſuch caſe will reduce his words, 
which want order, into good order, and ſentence his unfit 


words to words ſufficient in law, according to his intent which 


appears by his own words. As Mich. 32 & 33Eliz. in the 
King's Bench, it was adjudged between (e) Wellcoke and 


Hammond in treſpaſs, upon not guilty pleaded, the caſe upon 
ſpecial verdict was ſuch: a copyholder in fee of land diſ- 
cendible in Borough Engliſh, having three ſons and one 
daughter, deviſed his land to his eldeſt fon, (f) paying to his 
daughter, and to each of his other ſons 40s. within two years 
after his death ; the deviſor made a ſurrender according to the 
cuſtom of the manor, to the uſe of his will, and died, the 

eldeſt 


0 


1 5. 


r d 0 © 27 


* 
7 
4 Po 

* 
of 
3 
* 
er 

* 
% 
* 


Part III. Box asrox's Caſe. 21 


eldeſt ſon is admitted, and doth not pay the money within 

two years, the youngeſt ſon, now plaintiff, entered into the 

land; and it was adjudged that his entry was lawful: and in 

that caſe two points were reſolved. _ 

1. Although the yearly profits of the lands for two years 

exceed the money to be paid to his ſons and daughter, yet the 

eldeſt ſon had a fee - ſimple; for the recompence and conſi- 

deration, although it be not to the value of the land, in caſe 

of a will, doth make it in conſtruction a fee-fimple: and in 

the books of (a) 4 E. 6. Eſtates Br. 78. & 29 fl. 8. Teſtament (2) Cro. ne. 

18. 22 Eliz. Dyer 371. () no mention is made of the value of 527, 416. 

the land, no more than in the caſe of bargain and ſale of land 8 

in 4 E. 6. Eſtates 78. yet the fee · ſimple of the uſe ſhall paſs. Swvinb. 118. 
2. It was reſolved, although in the caſe of a will, this word Cro. Eliz. 203. 

(paying) makes a condition; yet in that caſe the law would P — aloe 

confirue this unapt word (paying) to a limitation, for if it (4) Dyer 371. 

ſhould be a conditon, then it would deſcend on the eldeſt, pl. 5. Cr. Jac. 

ſon, and then it would be at his pleaſure whether his brothers Per 

or ſiſter ſhould be paid or not; and therefore it was adjudged, 92 2 

that in that caſe the law would conſtrue it for a (c) limitation, 2. 10 Co. 41. a» 

of which the youngeſt ſon in Borough Engliſh might take ad- — — 

vantage, and to amount to as much as if he had made the de- , Rol. ot gg 

viſe of the land to his eldeſt ſon, till he ſhall 2 default of 425. Gn, Eliz, 
ayment, &c. and ſo the doubt in 14 Eliz. Dyer 317. (d) 325, $33» 920. 

aa by Manwood, is well reſolved. Upon which & — — 

concluded in the caſe at bar by the defendant's counſel, that 112. Plowd, 

the executors had a good (e) term for twelve years, which was Waden 108. 

not determined by the death of Hugh Boratton ; which was 1 not. 412. 

granted by the whole court. And the general rule put by the (4) Dyer 316. 

counſel of the other ſide was well agreed, that the remainder Pl. 5- 2 Leon. 

ought to commence in poſſeſſion, when the (/) particular — 3 

eſtate ends, as well in wills as in grants, and there cannot be (e) Cro. Jac. 

a mean time between them; but that doth not concern the 510. Hard. 80. 


caſe at bar, for here inaſmuch as the term did not end by the COIN — 


death of Hugh Boraſton, the remainder did begin in poſſeſ- 134. b. 135. b. 


ſton (g) at the end of the term. And as to the incertainty, it 138. 2. 2 Co. gr, 


was ſaid, that the caſe at bar is no other in effect, but that a _ 2 


man deviſes his lands to his exetutors (for the payment of his Raym. 54. 
debts) until (h) his ſon ſhall or ſhould have come to his full 2 And. 37, 
age (of twenty-one years) the remainder to his ſon in fee; _— ogy 
for altho? theſe are adverbs of time, when, &c. and then, &c. Raym. 413. 
yet they do not amount to make any thing to precede the ſettling Palm. 139. 


, . . Poph. 82, 83,84. 
of the remainder, no more than in the common caſe (i). A man e : Gd, 


leaſes land for life or years, and after the deceaſe of the leſſee, or (5j Sy. 20g. 
the term ended, the remain. to another, yet it ſhall remain preſent- Pall. 53. 


| ly; for whentheſeadverbsrefertoathing, which mult of neceſſity ke 8 b. 


happen, Cro. Jae 510. 
Palm. 141. 


DoR, pla. 176. 
Cro, Car 527. 
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happen, there they make no contingency, and it is certain 
that every man mult die, for /atutum eſt hominibus ſemel mori, 
and every term will end; for tempus edax rerum : and in the 
Caſe at bar, certain it is, that Hugh would or might have ac- 
compliſhed his age of twenty-one years, which are in this caſe 
of a will, all one in conſtruction of law. So that theſe ad- 
verbs (then and when) in our caſe, are demonſtrations of the 
time, when the remainder to Hugh ſhall take effect in poſſeſ- 
ſion, as in the faid caſes of a leaſe for life, and leaſe for years, 
and not when the remainder ſhall veſt ; quod fuit conceſſum per 
totam curiam. And judgment was given, that the plaintiff 
ſhould take nothing by his bill. | | 
Egerton, the Queen's ſolicitor, Thomas Forſter, and others, 
were of counſel with the plaintiff, and Coke and others with 
the defendant; and note in the declaration it doth not a par 
that the huſbands and wives made the leaſe to the plaintiff by 
deed ; and no exception was taken to it. | 
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Part III. 


WALK E R's Caſe. 


Paſch. 29 Elis. Between Walker and 
Harris, in the King's Bench 


HE caſe was in effect; Walker leaſed certain lands 
Harris for years, the leſſee aſſigned all his intereſt to 
another, Walker brought an action of debt againſt Harris for 
rent behind, after the aſſighment, and whether the aCtion 
were maintainable or not, was the queſtion. And it was ob- 
jected againſt the action, that the land was debtor, and not 
the perſon, but in reſpect of the land; and a difference was 
taken between a perſonal and a real contract, for if a man lets a 
ſtock of cattle or other goods for years, rendering rent at ſeve- 
ral days, he ſhall not have an action of debt till all the days 
be incurred. So if a man makes an obligation or other (a) 
contract to Pay ſeveral ſums at ſeveral days, he ſhall not have 

an action of debt till all the days are pa 
a leaſe for years, which is a real contract, the leſſor ſhall 
have an action of debt after every day, as appears by 45 E. 3. 
8. 2E. 4. 11. which proves that the leſſee is not charged in 
reſpect of any perſonal contract, but in reſpect of the realty. 
And therefore, when the leſſee aſſigns over all his intereſt, all 
the realty, which always follows the land, is gone. Alſo, if a 
man ſells goods for money to be paid at ſeveral days, in ſuch 
caſe, altho. the goods be taken by one who hath right before 
the day, yet the ſeller ſhall have an aCtion of debt in reſpect of 
the contract: but if a man makes a leaſe for years rendering rent, 
if before the day incurred the lands be (6) evicted by title para 
mount, the leſſor ſhall not have an action of debt in reſpect of the 
contr. becauſe it is a real contract, and follows the eſtate of the 
land, and the rent iſſues out of the land, and the perſon is not 
: the 
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W. leafes to H, 
for years, H. 
aſſigns his in- 
tereſt to J. S. 
Then W. 
brings debt o- 
gainſt H. and 
held Well. 


Moor 4 51. Cro. 
El. 556, 713. 

1 Syd. 266, 402. 
Poph. 120. 

(a) Co. Lit. 

47. b. 292. b. 

1 Rol. Rep. 29, 
30, 221, 601. 

2 Rol. Rep. 47. 
F. N. B. ag 4 
267, b, 4 Co. 


XY b, 5 Co. 81. 
8 Co. 1 J- 2. 
10 Co. — b. 
Moor. 13. 3 Le- 
on 4. Bendl. in 


But in the caſe of Kel. 208, zcg. 


Bendl. in Aſh, 
10 O. Bendl. 3. 
pl. 8. N. 0 
7. pl. 93. Cro. 
l, 118, 776. 
807. Cro. Tac. 
504. Cro. Car. 
241. 2 Leon. 
107, 108, 
4 Leon. 13. 
Owen 42. Vel. 
67. Br. Action 
ſur le Caſe in 
fine. 2 Inſt, 395. 
2 Sand, 337. 
(5) Cro. Jac. 
you to — 
128. a. Dy. 
56. pl. 15. 
B. N. C. 52. 


2 Rol. 235, 


Jee 1 Salk. 81, 
$2, 


(a) Co, Lit, 
148. a. Dy. 5. 
pl. 6. 

(6) Cro. Eliz. 
793. Mo. 114. 
1 Rol. 235. 


2 Inſt. 504. 


(c Fitz. Det. 
42. Br. Obliga- 
tion 6. Br. Ap- 
portionment 1. 
Br. Condition 
207. 

(4)-9 Co. 135. 
Br. Apportion- 
ment 7. Br. Bar. 
39. Co, Lit. 
148. b. 


* 


(e) 2 Rol. 346. 
Dyer 55. pl. 5. 
Kel. 49. pl. 5. 
) Br. Quare 
p. 62. Br. 
Brief al Eveſq.. 
29. Fitz. Pre- 
ſentment al E- 


Co. Lit. 166. b. 
186. b. F. N. B. 
33. m. 34. v. 


' Cr. El. 18, 19» 


2 Inſt. 364, 355, 
(g) Lit. Sect. 
352. Co. Lit. 
169. b. 

(5) Fitz. Det. 
101. Br. Det. 


140. 
(:) Ventr. 99. 
(+) I Syd. 266, 
Moor 351. 
Poph. 120. 

2 Sand; 182. 
Cr. El. 715. 
Cro Jac. 523. 
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the debtor but in reſpect of the land; for if the leſſee grants 
over all his intereſt, the leſſor may have an action of debt 
againſt the aſſignee, with whom there was no contract by 
deed. But foraſmuch as the rent iſſues out of land, the 
aſſignee who hath the land, and is privy in eſtate, is debtor in 
reſpeCt to the land : ſo if a (a) man leaſes three acres, render- 
ing rent, and the leſſor ouſts the leſſee of one acre, he ſhall 
have an action of debt for no part; (4) but if the leſſor recovers 
part in an action of waſte, or enters into part for a forfeiture, 
or by ſurrender, or by ſpecial condition for entry into part ; or 
if part of the land be evicted by title paramount; in all theſe 
caſes the rent reſerved on the leaſe for years, which is a rent- 
ſervice, ſhall be apportioned. Ergo, the contract follows the 
land, for otherwiſe the leſſor might in all thoſe caſes have an 
action of debt for the whole rent in reſpect of the contract, as 
he ſhall have on a ſale of goods; for which matter fee (c) 20 
H. 6, 23. a. (4) ꝙ E. 4. 1. a. 21 E. 4. 29. a. b. which book is to 
be intended of a lawful entry, as for a forfeiture, or by ſur- 
render, and not of a tortious entry, 4 H. 7.6. 7 E. b. Tit. 
Apportionment, Br. 26. 25 H. 8. 36. 13 H. 8. 30 H. 8. Ap- 
portionment, Br. 7. 3H. 7. 17. And ſo all the books are 
well reconciled. So it appears, that although in every leaſe 
for years there is a contract between the leſſor and leflec, yet 
that contract is annexed to an eſtate, and follows the land. So 
on the other ſide, if the leſſor grants over his reverſion now. 
the contract runneth with the eſtate, and therefore the grantor 
ſhall not have any action of debt for rent due after his aſſign- 
ment, but the grantee ſhall have it, for the privity of the con- 
tract follows the eſtate of the land, and is not annexed to the 
perſon, but in reſpect of the eſtate : as where there be divers 
(e) parceners of an advowſon, the eldeft hath prerogative to 
make the the firſt preſentment ; but it is not in reſpect of her 
perſon only, but as it is annexed to her eſtate. For as (f) 5H. 
5. 10. b. it is agreed, her huſband, who is tenant by the courteſy, 
ſhall have it: ſo if one coparcener hath a rent granted her for 
(g) owelty of partition, ſhe may diſtrain for it of common 
right, without any words of diſtreſs; and ſo ſhall her grantee, 
for it was not annexed to her perſon only, but to the eſtate 
alſo, as it is held in 21 H. 6. 11. So the grantee of a reverſ. 


and the lord by eſcheat ſhall have an action of debt for the 


rent, as it is held in ()) 5 H. 7. 18. b. for the contract is in- 
cident to the eſtate: and it was (i) ſaid, that it was held by 
Sir Ro. Catlin, late Chief Juſtice, that the leſſee ſhall not be 
charged for rent due after the aſſignment. But on great deli- 
beration and conference with others, it was adjudged by Wray, 
L. C. J. Sir Thomas Gawdie, and the who court of King's 
Bench. That the () action would lie (after ſuch aſſignment.) ' 
And firſt for the apprehending of the true reaſon of this 
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caſe, and of all the other caſes, which have been urged on To 


the other fide, (for the law always, and in all caſes, is conſo- 
nant to itſelf) it is to be known, that as to the matter now in 


eſcheat) and the leſſee is privy in eſtate only, ſo between the Ko gens wag 


over his intereſt, notwithſtanding his aſſignment the privity * 
of contraCt remained between them, although, the privity of 
eſtate be removed by the act of the leſſee himſelf ; and the 
reaſon thereof 1s, 

Firſt, becauſe the leſſee himſelf ſhall not prevent by his 
own act ſuch remedy which the leſſor hath againſt him by his 
own contract, but when the leſſor grants over his (4) rever- (% Lit. ſet. | 
fion, there, againſt his own grant, he cannot have remedy, 22. wm 98 
becauſe he hath granted the reverſion to another, to which the the late ftat, 
rent is incident. 

Secondly, the leſſee may grant the term to a poor man, who 
ſhall not be able to manure the land, and who will, for need 
or for malice, ſuffer the land to lie freſh, and then the leſſor 
will be without remedy either by diſtreſs or by action of debt, 
which would be inconvenient, and in effect concerns every 
man; (for, for the moſt part, every man is a leſſor or a leſſee) 
and for theſe two reaſons, all the caſes of entry by wrong 
eviction, ſuſpenſion and apportionment of rent are anſwered : 
for in ſuch caſes either it is the act of the leſſor himſelf, or the 
act of a ſtranger z and in none of the ſaid caſes the ſole act of 
the leſſee himſelf ſhall prevent the leſſor of his remedy, and 
introduce ſuch inconveniencies, as hath been ſaid. 

The third privity is of contract and eſtate together, as be- 
tween the leſſor and the leſſee bimſelf; and Wray, Chief 
Juſtice and Sir Tho. Gawdy ſaid, that as he who is a baſtard 
born hath no couſin, “ fo every caſe imports ſuſpicion of its Skin. 610. 
« legitimation, unleſs it has another caſe which ſhall 'be as a 
« couſin-german, to ſupport and prove it.” And therefore 
it was agreed by the whole court, that if there be lord and Lit. ſect. 457. 
tenant, and the tenant makes a feoffment in fee, in this caſe Co. Lit. 269. b. 
betwixt them for the (e) arrearages due as well before the (c) 2 Rol. Rep. 


feoffment as after, till notice, &c. it is only privity as to 247+ Cro. Jac. 


avowry, and not any privity in eſtate or in tenure, which 33“, 

privity ſhall not go with the altate, and yet it is more in the 

realty than the caſe at bar; a fortiori in the cafe at bar, 

when the leſſee aſſigns his int. yet privity of contract between 

the leſſor and leflee, as to the action of (/) debt remains. (/) Co, Cer. 
And 222, 
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| 1 (a) 2 Inft. ce, And at the com. law, before the ſtat. of (a) guia emptores ter- 


501. 4 H. 6. 20. rum, if the tenant made a feoffment in fee to hold of the 3 
(nl | Chief Lord, the feoffee could not by any tender that he could 1 
ma. make, compel the lord to avow on him, but the lord always » 
ed. | might avow on the feoffor, as appears in 33 E. 3. Avowry 4 
1 255. For by his own act he cannot change the avowry of his 4 
1 ll lord; which is a ſtronger caſe than the caſe at bar: and in 2 
11 the ſame caſe, if the lord granted over his ſeigniory, or if the 4 
Ii I feoffor died, there the gin as to avowry, is deſtroyed; for 1 
14 | 3) « Sand. 181 it is perſonal, and holds only between the lord himſelf and 2 
I (| = by mm" the feoffee himſelf : fo, if after the aſſignment of the leaſe, 4 
1 c) Velv. 103. the leſſor grants over his reverſion, the grantee ſhall not have 1 
Wii 0 tyl. 52, 6118, an action of debt againſt the leſſee, for the privity of contract, 4 
1 10 * — oe. as to the action of (6) debt, holds 2 betwixt the leſſor 
1 | 731. Palm. 116, himſelf and the leſſee himſelf: ſo in ſuch caſe, if the leflee | 
I cz dies, the leſſor ſhall not have an action of debt againſt his (c) 
1 ld e executors; for the privity conſiſts only between the leſſor and 1 
ll I) WW! * Poſt. 35. a. the leſſee. See far the caſe of avowry. Litt. Chap. Releaſes, 4 
TIT 06 02 — = 169- 106, (4) 107. 4 E. 3. 22. 2 E. 4. 6. 34 H. 6. 46. 37 H. 6. 33. 9 
ll fl * 2 ng v=o 7 E. 4. 28. 24 Hl. 8. Dy. 4. (e) 29 H. 8. tit. Avow. Br. 111. . 
With 273. a. 9 Co. So if tenant in (J) dower, or tenant by the curteſy, grants 
M 1 eo over their eſtate, yet the privity of action remains between the 
„ 2 f © © (g) heir and them, and he ſhall have an action of waſte 
it 'h B. 55. e. 56. f. er them for waſte committed after the aſſignment: but 
1 | Cro. = 35% if the heir grants over the reverſion, then the privity of the 5 
Rb 22 30% . action is deſtroyed, and the grantee cannot have any action of : 
194 21 H. 4. 19.2. Waſte, but only againſt the aſſignee; for between them is 5 
400 Br. Waſte privity in eſtate, and between the grantee and the tenant in 4 
Wu 750 Go Lit. 3. dower, or tenant by the curteſy, is no privity at all. See F. N. 
. «. 2 Inſt. 301: B. 56. f. Temp. E. 1. waſte 122. 18 E. 3. 3. 30 E, 3 16. 36 
MAIER 2 Rol. Abr, or 38. E. 3.23. 11H. 4. 18. And it was agreed, that if the 
„ — Tos 64. leſſor enters for condit. broken, or if the leſſee ſurrenders to | 
f 750 Poſt. 65. a. the leſſor, now the eſtate and term is determined, and yet the F 
4 Co. 49-3 | leſſor ſhall have an action of debt for the (%) arrearages due *. 
„ _— Br. Ar. before the condit. broken, or the ſurrender made, as it appears 8 
M rearages 11. by F. N. B. 120. 30 E. 3. 85 6 H. 7. 3. b. F. N. B. 122. : 
| HR —— (againſt the book of 32 E. 3. Bar. 262. which is not law) and 1 
„ 2 — * that in reſpect of the contract between the leſſor and the leſſee. 3 
| b. 112. b. Note, reader, ſo great was the authority and conſequence of | 
; | (i) = 35k. this judgment, that after this time, not only the point adjudged 8 
| | i * 3. Poph. hath been always affirmed, but alſo all the differences in this caſe 
j 4 55, 120. Goldſb, taken by Wray, C. J. and the court have been * you 
. 182. 1 Jones 44- may learn by the caſes following Hil. 36. Eliz. in the K's B. Kot. 
. | — Op 420. between (i) Ungle and Glover it was adjudged, that if the 
|. 6g. Brownl. leffee for ys. aſſigns over his int. and the leſſor by deed 3 | 
| 58. ä and 8 
ö i 1 | 0 1 
I" 
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and enrolled according to the ſtat. bargains and ſells the re- Poph. 137. 

verſ. to another, that the bargainee ſhall not have an action of 

debt againſt the leſſee, for there is no privity betwixt them. 1 

But it was unanimouſly agreed by Popham Ch. Juſtice Clen ch, 

Gawdy and Fenner Juſtices, that after the aſſignment the 88 

leſſor bimſelf might have an action of debt againſt the leſſee S ahal's Caſe, 

for rent due after the aſſignment Trin. 37 Eliz. in the King's 1 Sand. 240. 

Bench, Rot. 1042. between (a) Overton and Sydhall two N 

points were reſolved by Popham C. J. and the whole court. 8 2 — 
1. That if the executor of a leſſee for years aſſigns over his Gould. 120. 

intereſt, that an action of debt doth not lie againſt him for Mg* 352. BR 

rent due after the aſſignment. Ns wed 
2. If the leſſee for years aſſigns over his intereſt, and dies, Co. Ent. 122. a, 

the executor ſhall not be charged for rent due after his death; deny 8 5783. 

for, by the death of the leſſee, the perſonal privity of contract, dy mad: rain 

as to the action of debt in both caſes, was determined. And 2 Veatr. 209. 

Mich. 40 & 41 Eliz. between (b) George Brome, Eſq. plaint. Latch. 260, 261, 

and Hore defendant the caſe, in effect was ſuch : A. leaſed to _ SPM 

C. 3acres of land for years rendering rent, the faid C. aſſigned Godb. 277. 

all his eſtate in one acre to another, A. ſuffered a common re- Pm. 117. 

covery to the uſe of B. in fee, who brought an action of debt — 1 

againſt the firſt leſſee, and it was adjudged by Popham, C. J. Horne's Caſe. 

and the whole court, the that action did lie; for in as much (5) Cro. El. 633. 

as the leſſee had aſſigned his intereſt but in part, and e. 277. 

remained | ry of the reſidue, that not only the leſſor, but 

alſo his aſſignee, or he who claimeth under him ſhall have an 

action of (c) debt for the whole rent againſt the leflee, for there (e) Cro, Car. 

was not privity of contract only, but alſo privity in eſtate and 222• 

contract together; and therefore the action in this caſe ſhall 

go with the eſtate ; as at common Jaw, if before the ſtat, of 

(4) quia emptores terrarum the tenant had made a feoffment in (4)Dyer 4. pl. 4. 

fee of part of the tenancy, there was not any apportionment, 3 Keb. 583. 

but the lord, or his grantee, ſhould avow on the feoffor for 2 Inſt. 500, 501. 

as much as he remained tenant in reſpect of the reſidue : but 

if he had made a feoffment of the whole, then the grantee of 

the lord ſhould not avow on him, as it hath been ſaid before: 

See 22 Aſſ. 52. 24 H. 8. 4. b. 32 H. 8. Br. Accept. for this 

matter. And Popham C. J. in this caſe ſaid, that in caſe when 

rent reſerved on a leaſe for years ſhall be (2) apportioned, if in (+) 2 Inft. 564» 

an action of debt the leflor demands more quam oportet ; yet on 1 Brownl. 186. 

nibil debet the leſſor ſhall recover as much as ſhall be appor- 6 1237, 19% 

tioned and aſſeſſed by the jury, and ſhall be barred for the re- — = 

ſidue. And Paſch 41 Eliz. Rat 2485. in the Common Pleas, Turpin's caſe. 

17 ) Samuel Marrow brouͤght an action of debt againſt Francis 7 * — 
urpin, and W. Turpin, adminiſt. of Geo. Turpin, and de- 2 Bulſtr. x — 

clared on a demiſe made by the plaintiff by deed indented of Cto. El. 715. 


certain land to the inteſtate for years rendering rent, and for rent wp _—_ ns 


behind after the death of the inteſtate, the action was brought ; 209, 210, 
the defendants pleaded, that before the rent behind, one 


of 


. ———— . —üä—b — 


888. 
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(a) 2 Bulſtr. 157. of the defendants had (a) aſſigned all his intereſt to Thomas 
252. . Rep. Boorde, of which aſſignment the plaintiff had notice, and ac- 

cepted the rent by the hands of the aſſignee, due at a day after 
the aſſignment, and before the day on which the rent was due 
which is now demanded, upon which the plaintiff did demur, 
And it was adjudged againſt the plaintiff, becauſe the privity 
of the contraet, as to the action of debt, was determined by the 
death of the leſſee; and therefore, after aſſignment made by 


| Ne the (5) adminiſtrator, debt did not lie againſt the adminiſtrator 


for rent due after the aſſignment, according to the judgment 
(c) Antea 24. 2. given in (c) Overton and Sydhall's caſe before. | 
Alſo it was faid, if the leſſee aſſigns over his term, the leſſor 
may charge the leſſee or his aſſignee at his election; and 
(4) 3Bulftr. 152, therefore if the leſſor (4) accepts the rent of the. aſſignee, he 
233• 7 £ hath determined his election, and ſhall not have an action 
334: ans 24d. againſt the leſſee afterwards for rent due after the aſſignment, 
3 Co. Lit 269. no more than if the (e) lord once accepts the rent of the feoffee, 
1 _ <4 * he ſhall not avow on the feoffor: and by theſe judgments and 
2. 5”* reſolutions you will the better underſtand your books; be- 
twixt which prima facie ſeems to be ſome diverſity of opinions. 
Vide 44 E. 3. 5. & 44 Aſſ. 18. 0 H. 6. 52. by Paſton, which 
agree with the judgment of Sir Chriſtopher Wray. See 8 Eliz, 

Dyer 247. and the guere there made, is now well reſolved. 
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Part III. #5 
BUTLER and BAKER'S Caſe. 196, 161512, 
Mich. 33 & 34 Eliz. 


Fitzg, 231. 
In the King's Bench, 


N an action of treſpaſs brought by John Butler againſt Poph. 87. 


Thomas Baker and Thomas Delves, defendants; for a 1 Anderſ. 348. 


treſpaſs in parcel of the manor of Thoby, in the county of . _ 


Eſſex, and not guilty pleaded, the Jury gave a ſpecial verdict 3 Leon. 271. 


to this eſfect; William Barners ſeiſed of the manor of Hynton 10 Co. 80. b. 

in the county of Glouceſter, had iſſue William his eldeſt ſon, 3 — 

Thomas and Leonard Barners; and that William the ſon, ö 

married Elizabeth Eden; and afterwards 2 & 3 Phil. & Mar. 

William, the father, in conſideration of the ſaid marriage, 

and ſor a jointure for the ſaid Elizabeth, did enfeoff of the 

ſaid manor of Hynton, Robert Rocheſter, Knt. and others, 

to the uſe of the ſaid William the ſon, and Elizabeth his 

wife, and the heirs of their two bodies begotten ; and aſter- 

wards William, the father, died, whereby the reverſion of 

Hynton deſcended to William'the ſon ; and that William the 

ſon was alſo ſeiſed of the manor of Thoby, - (whereof the 

place in which is parcel) and of certain lands in Fobbing in 

the county of Eſſex in fee, and had iflue Thomas and Griſild, 

now the wife of Baker, one of the defendants; and aſter- 

wards William the ſon, by his laſt will in writing deviſed,' 

that Elizabeth his wife ſhould have and hold during her life 

the manor of Thoby, in conſideration of her jointure and' 

dower in all his other manors and lands; provided always, 

that if the ſaid Elizabeth ſhould take herſelf to any former 

jointure of any lands of William the ſon, that then the ſaid 

will of the manor of Thoby, as to the ſaid Elizabeth; ſhould 

be void: and after the death of the ſaid Elizabeth, the 

ſaid manor of Thoby ſhould remain to Thomas his ſon, 

and to the heirs males of his body; the remainder' 

to the heirs males of the body of the ſaid William the 

ſon; the remainder to Thomas his brother for life; the 

remainder to his eldeſt _ in tail, &c. the remainder 
to 
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to Leonard Barners, and to the heirs males of his body; the 
remainder to Richard Barners in tail; the remainder to the 
right heirs of Wi liam Barners the fon, And that William 
the ſon ſo as aforeſaid ſeiſcd of all the premiſes, died thereof 
ſeiſed; and that the manors of Thoby and Hynton were held 
of the Queen #n capite by knights ſervice, and that after the 
death of William the ſon, his wife by word in pars did wave 
her eſtate in Hynton, and agreed to the manor of Thoby, and 
entered into it ; and that the manor of Hynton and the lands 
in Fobbing were an entire third part of all the lands and tene- 
ments whereof William the ſon died ſeiſed. And that Tho- 
mas the ſon of William the ſon, and Thomas the ſon of the 
father, were dead without iſſue, by which Leonard entered 
into the manor of Thoby, and took to wife Mary Gedges, and 
died; Anthony his ſon aſſigned the ſaid manor of Thoby to 
the ſaid Mary for her dower, now the wife of Butler the plain- 
tiff. And that Thomas Delves, one of the defendants, by the 
command of Baker, the other of the defendants, entered, &c. 
And if the entry of the ſaid Delves were lawful, is the doubt; 
and the caſe in effeCt is ſuch: William ſeiſed of Thoby and 
Fobbing, and William and Elizabeth his wife ſeiſed of Hyn- 
ton, to them and to the heirs of their two bodies begotten, by 
eſtate made to them, during the coverture, for the jointure | 
of the wife; the reverſion to William in fee; Thoby amount- 
ing to the value of two parts, and Fobbing and Hynton to a 
full third part. Thoby and Hynton are held in capite; Wil- 
liam by his will deviſed in writing 'Thoby to his wife for her 
life, on condition that ſhe ſhould not take her former 
Jointure, with divers remainders over, and died; the 
wife in pars refuſed her former jointure in Hynton. If the 
will be good for the whole of Thoby, or but for a part. And 
two queſtions were moved in this caſe: 1.11f the refuſal 
in pais ſhould deveſt the eſtate tail which was veſted in 
the wife? 2. Admitting the refuſal in pais ſhould develt 
it, if the refuſal ſhould have ſuch relation that the will 
ſhould be good for the whole manor of Thoby by the ſta- 
(% 32 H. 8. cap. tutes of (a) 32 & 34 H. 8. or ſhould be void for part? And 
2. 34 H. 8. cap. this caſe was argued in the King's Bench by Egerton, the 
- 12 Car. 2: Queen's Solicitor, and Thomas Buckley for the plaint. and 
cap. 24. Co. Lit, , 
76. a. b. by Popham, the Queen's Attor. and Coke for the def. And 
afterwards Mich. 33 & 34 Eliz. the caſe was argued by the 
(5) Poph. 88. court, (5) and Fenner and Clench argued for the plaint. and 
Moor 254. Wray C. J. and Gawdy for the defend. And afterwards, the 
ſame term, the caſe was argued by the counſel on both | 
ſides in the Exchequer-chamb. before all the Juſtices of Engl. | | 
and Wray Chief Juſt. told me, that Anderſon Ch. Juſt. of the | 
Common Pleas, and Manwood Chief Baron did agree with 
him: and afterwards Wray Ch. Juſt, the laſt day of Eaſter 


term 
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term 34 Eliz. died, who was a moſt reverend Judge, of pro- 
found and judicial knowledge, accompanied with a ready and 
ſingular capacity, grave and ſenſible elocution, and continual 
and admirable patience ; and Sir Jo. Popham, the Queen's 
late Attorney-General, did ſucceed him. And afterwards, 
in Michaelmas term 34 & 35 Eliz. Sir Roger Manwood Chief 
Baron died, who was allo a reverend Judge of great and ex- 
cellent knowledge in the law, and accompanied with a ready 
invention and good elocution; and Sir William Periam, Kant. 
late one of the Juſtices of the Common Pleas, ſucceeded him. 
And afterwards the caſe was oftentimes argued, as well in the 
Lxchequer- chamber as at Serjeants Inn, before all the Juſtices 
of England and Barons of the Exchequer ; and after many 
conferences between themſelves, judgment was ordered to be 
entered for the defendant, which was done in the King's 
Bench accordingly; and in this caſe divers points were te- 
ſolved. 

Firſt, that at the common law, if lands be given to huſ- 
band and wife in tail, or in fee, and the huſband dies, there 
the wife cannot deveſt the freehold out of her by any verbal 
waver or diſagreement in pars. As if before any entry made 
by her, ſhe ſaith that ſhe utterly waves and diſagrees to the 
ſaid eſtate, and will never take or accept thereof; yet the 
ſreehold remains in her, and ſhe may enter when ſhe pleaſes : 
ſo if before her entry, ſhe reciting her eſtate, had ſaid by word 
in pais that ſhe doth aſſent and agree to the ſaid eſtate, or 
words tantamount, yet ſhe might afterwards wave it in a 
court of record; for a verbal aſſent and agreement in pais, 
as it was held by divers in ſuch caſe, is not of any effe& in 
law; for the law doth more reſpect an act without words, 
than words without an act; and therefore if ſhe enters into 
the land and takes the profits, although ſhe faith nothing, it 
is a good agreement in law, for the law doth reſpect deeds ; 
but words without an act are not in this caſe regarded in law, 
as it is adjudged in M. 34 E. 1. Avowry 232. that if a man 
takes a diſtreſs for one thing, yet when he comes into a 
court of record, he may avow for what thing he pleaſes 
a multo fortiori when a freehold is veſted in him it cannot 
be deveſted by bare words in pars ; and therewith agrees 17 
E. 3.6. & 17 Af. where the huſb. aliened his land, and took 
back an eſtate to him and his wife in tail, the huſband died, 
the lord of whom the land was held, by knights ſervice, 
ſuppoſing the huſb. died ſole ſeiſed, by word afligbed dower 
to the wife, which ſhe accepted; yet it was adjudged that 


ihis refuſal of the eſtate of inheritance and acceptance 
952 of 
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of her dower in pais ſhould not deveſt the freehold out of her. 


13 R. 2. Joint- Alſo in 13 R. 2. Joint-tenancy, the caſe was, a charter of 


Rep. QA. 39. 


(5) 3 Leon. 372. 
Br. Extinguiſh- 


e 32 H. 8. 
(4) Dyer 351. 
1. 24. 8 Co. 72. 
. 1 Co. 87. b. 
Co. Lit. 357. a. 
Hob, 71. Cro. 


1 Brownl. 140. 


2Rolle'sRep. 36. 


(e) 5 Co. 119. b. 
liz. 54, 627. 
2Leon. 110, 111. 

Doct. pl. 260, 


JN. Benl. 75. 
Co. Ent. 145. 


ſe) Dyer 49. a. 


feoffment was made to four, and ſeiſin was delivered to three 
in the name of all; and after the ſeiſin was given, the fourth 
came and ſaw the deed, and ſaid by word that he would have 
nothing in the land nor agree to the deed, but diſagree ; and 
it was adjudged that this diſagreement by word pars ſhould 
not deveſt the freehold out of him. And Thorpe in 35 E. 3. 
tit. Diſclaimer ſaith, that in ſuch caſe the tenancy doth re- 
main in toto till diſagreement in a court of record. Another 
reaſon was alledged, that a freehold ſhould not ſo eaſily be de- 
veſted by bare word in pats, to the end that the tenant to the 
præcipe ſhould be the better known : but as an act in pais may 
amount to an agreement, ſo an act in pais may amount to a 
diſagreement, but that is always of one and the ſame thing : 
as if lord and tenant be, and the tenant by deed doth enfeoff 
the lord and a ſtranger, and makes livery to the ſtranger in 
the name of both; in this caſe, if the Jord, by word, Moree 
to the eſtate, it is nothing worth; and on the other fide, if 
he enters into the land generally, and takes the profits, this 
act will amount to an agreement to the feoffment; but if he 
enters into the land, and diſtrains for his ſeigniory, this act 
amounts to a diſagreement to the feoffment; and will deveſt 
the freehold out of him; and therewith agrees 10 E. 4. 12. (6) 
by all the Juſtices: and yet in ſome caſe a claim by word will 
direct an entry to be an agreement to one eſtate, and a diſ- 

agreement to another. As if lands be given to huſband and 
wife in tail ; and after the ſtat. of (c) 32 H. 8. the (4) huſband 
aliens the land to the uſe of him and his heirs, and afterwards 
deviſes it to his wife for life, and dies, the wife enters, claim- 
ing by word the eſtate for life; this is a good diſagreement to 
the eſtate of inheritance, and a good agreement to the eſtate 
for life; and therewith agrees 18 Eliz. Dyer 351. b. for 
there is not any doubt of the tenant to the præcipe, and the 
act and the words work together. But if the wife, beſore 

her entry, agrees by word to one eſtate, and diſagrees to the 
other, it is nothing worth; but if A. makes an obligation to 
B. and delivers it to C. to the uſe of B. this is the deed. of 
A. preſently : but if C. offers it to B. there B. may refuſe 
it in pats, and thereby the obligation will loſe its force, (but 
perhaps in ſuch caſe A. in an action brought on this obliga- 
tion cannot plead non e/? fadtum, (e) becauſe it was once 
his deed ;) and therewith agrees Hil. 1 Eliz. Rot. 442. 
in Tawe's (f) caſe, reported b Serjeant Bendloes, and by 
the Lord Dyer, Hil, 1 Eliz. 167. The ſame law of a gift 


of goods and chattels, if the deed be delivered to the uſe 
of the donee, (g) the goods and chattels are in the donee 
| preſently 


— — — —ü— ea = 


pais, and be endowed by conſent in pais, or by writ of dower. 
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preſently, before notice or agreement z but the donee may 


make refuſal in pais, and by that the property and intereſt will 


be deveſted, and ſuch diſagreement need not to be in a court 

of record. Note, reader, by this reſolution you will not be 

drawn to error by certain opinions delivered by the way, with- 

out premeditation, in 7 E. 4.7. a. b. & 19. b 8 E. 4. 29. a. 

8 H. 7. 13. (a) 39 H. 6. 44. b. and other books obiter. (a) Fitz, Re- 
econdly, it was reſolved, that though the eſtate is created 2 54+ 

by limitation of uſe, by limitation made after the ſtat. of 27 Br. — 

H. 8. which ſtatute hath transferred the uſe into poſſeſſion, 3. Br. Faits 80. 

for fo is the uſual pleading de u/ibus in poſſeſſionem transferendis, 

and although an (b) uſe might have been waved by word in oy 34. 4 

pars before the ſaid ſtat. yet now the ſtatute doth incorporate * 33“ 5. 

the uſe and poſſeſſion of the land, and hath coupled them to- 

gether with an indiſſoluble conjunction, and therefore no 

more than an eſtate created by ſeoffinent, giſt, or grant can 

be waved in pais, no more can ſuch eſtate created by limita- 

tion of uſe: which matter, on theſe words of the ſaid act; 

(in ſuch manner, form, and condition) is well and at large ex- 

plained and reſolved in (6) Dillon and Frein's caſe, and in (d (c) * — 

Cotbet's caſe: and therefore it was reſolved in this caſe at bar, 1 And. zog. 

the refuſal in (e) pars to have the manor of Hynton, and the ſenk. Cent. 256. 

entry and agreement to the manor of Thoby was a good a- 10 2 ON 

reement to one, and a refuſal to the other, and thereby the 63, 633. 

inheritance was deveſted, and that by force of the ſtatute of 2 And. 134. 

27 H. 8. cap. 10. verſus finem, concerning jointures of wives; > 

by which it is provided, © That if any wife ſhall have any ma- Golf, . 

© nors, &c. unto her given, or aſſured, after marriage, for 

« term of her life, &c. that then ſuch wife, over-living her 

© huſband, ſhall and mfy at her liberty, after the death of 

her ſaid huſband, re uſe to have, id take the lands, &c. 

« and to have, demand, and take her dower ; any thing in 

*« this act to the contrary notwithſtanding.” By which words 

it was unanimouſly agreed by all the Juſtices and Barons of 

the Exchequer, that the wife might refuſe (/) her jointute in 72 4 Co. 7 

OWG., 398. , 
_—_ therewith agrees (g) Whorewood's caſe, 38 H. 8. Dyer Dre b. 
The third point, and the great doubt of the caſe was on 28. a. b. 

a branch of the ſtat. of (4) 34 & 35 H. 8. of wills, by which ay envy on 

it is enacted, that the act of 32 H. 8. of wills, ſhall be ex- 6 Co. 75. b. 76. 

tended, expounded, and taken, as hereafter enſueth, that is to a. b. 1 Siderf. 56. 

ſay, „That the King ſhall have and take for his full third 

© part of all ſuch manors, lands, &c. whereunto he 1s or 

“ ſhall be entitled by the ſaid former act, and by this 

« preſent act, ſuch manors, lands, and tenements, as ſhall 
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« by any means deſcend, or come by deſcent, as well of 
« eſtate of inheritance in fee- tail as fee - ſimple, or in fee tail 
« only, &c. immediately after the death of the ſame deviſor 
© or owner thereof. And that the will, &c. ſhall ſtand good 
& and effectual in the law, albeit the ſame will, &c. be had 
“ and made of all his fee-fimple lands, &c. or of the more 
4 part thereof.“ And if in this caſe the refuſal of Hynton 
hath ſuch relation or operation in law, that now on the mat- 
ter, Hynton and Fobbing do deſcend immediately after the 
death of the deviſcr ? And it was ſtrongly objected, that now 
on the matter Hynton and Fobbing do deſcend - immediately 
alter the death of the deviſor, within the intention and mean- 
ing of the ſaid branch of the act of 34 & 35 H. 8. and that for 
divers reafons and cauſes. 

1, Becauſe this caſe doth conſiſt on (a) conſtruction of an 
act of parliament, and of a will or teſtament, both which are 
always conſtrued and expounded according to the intent and 
meaning of the parties thereto, and not by any ſtrict or ſtrain- 
ed conſt ruction. | 

2. This refuſal ſhall have ſuch relation and operation in law, 
that now on the matter Hynton immediately deſcends, and 
now ab initio the huſband was ſole ſeiſed of the manor of 
Hynton. And many caſes were put on the general ground 
of relations. But 1 will report thoſe only, which I conceive 
to be molt material. It was ſaid, that of a joint eſtate a wo- 
man ſhall not be endowed : but if (4) lands be given to huſ- 
band and wife, and the heirs of the huſband, or the heirs of 
their two bodies, or to their heirs, and afterwards the huſband 
dies; now it ſhe will ware and refuſe the joint eſtate, the 
wife may bring her writ of dower, and thereby, in judgment 
of law, the huſband ſhall be ſaid ſole ſeiſed ab initio ; for 
otherwiſe the wite cannot be endowed, and yet in truth the 
huſband and wife were joint-tenants during all the coverture ; 
but now the refuſal ſhall have ſuch relation, that in judg- 
ment of law the huſband was ab initio ſole ſeiſed: and there- 
with agrees the book in (c) 11 E. 3. tit Dower 63. where the 
cafe was, lord and tenant of a houſe held by homage and 10s, 
rent, the tenant enfeoffed W. the lord granted the ſeigniory 
to huſband and wife in tail, W. attorned, the huſband died, 
the ſeigniory ſurvived to the wife, and ſhe brought a writ 
of dower, in bar of which the lord pleaded acceptance 
of homage, by which it was admitted, that the writ of 
dower did lie. In an action of waſte brought by Rob. (4) 
Thetford againſt Andrew Thetford, Paſch. 28 Eliz. Rot. 122. 
in the Common Pleas, the plaintiff counted that J. A. gave to 
John Thetford and Thomaſin his wife, and to the heirs of 
their bodies, (whoſe heir the plaintiff is) and that John and 
Thomaſin, 3 & 4 Phil, & M. made a demiſe to the defend. 

for 
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for 21 years and that the donees were dead, and that the 


plaintiſf was heir in tail, and that the defendant had done 
walte : the defendant pleaded guad prædict Fohannes & Thomas 


ſina non dimiſer', &c. on which they were at iſſue : the jury 


found, that the ſaid John and Thomaſin, by their deed indent- 
ed, made the leaſe to the defend. for 21 years, ut ſupra, and 
that John died, and after his death Thomaſin entered and diſ- 
agreed to the faid leaſe ; and whether the iſſue was found for 
the plaintiff, for as much as it was found that both made the 
leaſe, as the plaintiff had counted, which was the point of the 
iſſue; or whether it was found for the defendant by matter ex 
52% facto, that is to ſay, by the diſagreement of the wife, was 
the queſtion. 

And after great conſideration, and many arguments at the 
bar and bench, the Jultices of the Common Pleas gave judg- 
ment for the defendant; for now by the diſagreement of the 
wife, in judgment of law it was the leaſe of the huſband only; 
and yet in truth, during the life of the huſband, it was the 
leaſe of both, as it appears by 7 H. 4. 13. in Waſt. 3 H. 6. 
53. (a) in Walt. 22 Hl. 6. 24. ( But now by the diſagree- 
ment ſubſequent, and by relation and operation of law, it was 
ab initio the leaſe of the huſband only; for if it ab znitio had 
not been the leaſe of the huſband only, the iſſue had been 
found for the plaintiff: and the caſe of Whorewood 38 H. 8. 
Dyer 61. b. was ſtrongly urged, where the caſe was, that W. 
Whorewood, the King's late Attorney-General, being ſeiſed 
of the inheritance of lands of the value of 6301. in which the 
wife was a joint purchafor with her huſband of 60 J. by. his 
laſt will in writing declared, that his wife ſhould have, during 
her life, the third part of all his lands and tenements, with 
the ſaid lands which ſhe had in jointure, the faid part to 
be aſſigned by his executors, and died; the wife refuſed 
her jointure, and demanded a third part of the whole land, 
that is to ſay, 1201. as a legacy, and 80l. per annum as a 
third part of the reſidue, for her dower. And it was order» 
ed and decreed in the court of wards, that ſhe ſhould have 
her legacy, /c:/. the third part of the whole; by which it 
appears, that the refuſal of the wife ſhould have relation 
ab initio to make the huſband ſole ſeiſed of the whole, or 
otherwiſe the ſaid deviſe could not extend to that whereof 
ſhe was before jointly feiſed. And ſo in the caſe at bar, the 
refuſal of the wife hath ſuch relation and operation in 
law, that now on the matter the huſband was ab initio ſole 
ſeiſed of the manor of Hynton, and by conſequence the ſame 
doth deſcend after the death of the huſband; and ſo the 
deviſe of the whole manor of Thoby good and effectual in 
law; for now it is tantamount as if the uſe had been limit- 
ed only to William, and to his heirs on the body of Eliza- 


beth begotten; and where the ſtatute of 34 H. 8. ſpeaks 2 
4 a de- 
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4 deſcent immediately after the deceaſe, &c. that is true, for now 
upon the matter the manor of Hynton deſcended immediately ; 


for now the impediment, that is to ſay, the eſtate of the wiie, 


is removed ab initio; and yet it was ſaid, that this word (imme- 
diately) ſhould not have ſuch a ſtrict conſtruction, that it 
ought to be made in ip/o articulo tamporis, but would be ſatisfied 
if it be made in convenient time : as in 18 E. 4. 22. a man is 
bound to make ati obligation immediately, yet he ſhall have 
convenient time to make it : but it was anſwered and reſolved, 
that the ſaid refuſal in the caſe at bar, ſhould not have ſuch 
relation or operation in law, that the deviſe ſhould be good for 
the whole manor of 'Thoby, and that for two general cauſes : 

I. Upon the reaſon of the common law, and 2. upon the 
ſtatutes of 32 & 34 H. 8. As to the firſt ĩt was reſolved, that 
relation is a fiction of law, (not) to make a nullity of a thing 
ab initio, (to a certain intent) which in rei veritate had eſſence, 
and the rather for neceſſity, ut res magis valeat quam pereat : 


la) Antes 27, b. and therefore in the ſaid caſe of dower in (a) 11 E. 3. to this 


Perk. ng: l. 


35% 


intent, that the wife ſhould have dower, which it is not poſ- 
ſible for her to have, unleſs her refuſal ſhould have relation ab 
initio ; for this cauſe, and for neceſſity, the law will make a 
nullity of it; but as to any other collateral intent, the law 
will not make any nullity thereaf ; as if a man makes a gift in 
tail to hujband and wife, and afterward grants the reverſion 
of the lands and tenements which the huſband and wife hold 
in tail, and aiterwards the huſband dies, and the wife to have 
her dower, waves and diſagrees to the eſtate-tail; now, as to 
her, there is a nullity of the eſtate ab initio; and to ſuch in- 
tent the law feigus that the eſtate was made only to the huſ- 
band ; but as to the grant of the reverſion, which is a colla- 
teral act, the refuſal tha)l not have any ſuch relation, for ſhe 
— be endowed although that act ſtand, and ſo no neceſſity; 
and therefore, without neceſſity, ut res magts valeat, the law 
will not feign any nullity ; but in deſtruction of a lawful 
eſtate veſted, the law will never make any fiction. So in the 
Caſe at har, for the manor of Hynten only, the law will make 
ſuch a fiction; but for the manor of Thoby, which is a colla- 


(5) codb. 317, teral thing, no ſuch fiction ſhall be made; for (6) relatio eff 


a9, a. 


faclio juris, & eff intenta ad unum, and that was the firſt reaſon. 
le) Antes 27. 4. And as to (e) Whorewood's caſe, it was faid, that the decree 


was made by agreement, as it appears by the ſaid caſe ; and 
the ſcope of the caſe was, that ſhe would have the third part 
as a legacy, and her dower alſo; and, by agreement, ſhe 
took compoſition for the whole: and it doth not appear by the 
ſaid caſe, whether the wife were joint purchaſor for life, in 
tail, or in fee, nor whether any part of the land were held in 
coprte; or by knights ſervice. an 


Part III. Bortzn and BAR ER's Calc. 29 


The ſecond reaſon was, that relations in many caſes ſhall 

help acts in law, as in the caſe of (a) Dower, &c. but ſhall (a) Co. Lit, 
never help acts of the parties; that is to ſay, to make void 9 Ca. 189. b. 
of the parties good, by relation, or fiction of law; and there - ; E. 2. Avowry 
fore if a man enfeoffs an infant, or a eme covert, and after - 206. 

wards gives or grants or deviſes the land, or any other thing 

out of the land to another, and afterwards the infant or the 

huſband diſegrezs, that without queſtion ſball have relation 

between the parties ab initio, to this intent, that the infant or 

huſband ſhall not be charged in damages, or receive any pre- 


| Judice ; but as to the void grant or deviſe of the party, it ſhall 


never mal e the void grant, gift, or deviſe, good. Alſo if one 
demiſes |: ad to one by deed for life, the remainder to the King 
in fee, and the King grants the remainder over in fee, and 
afterwards the deed is enrolled; in this caſe the (5) enrolment (Fe. Peel: 
ſhall have relation for neceſſity; and ut res magis valeat, that pits 30. 
the remainder guaſ ab initio ſhall paſs by fiction of law ; for Plowd, zr. b; 


otherwiſe it would never paſs ; and therefore, to this intent 5. 7. 31 4. 
ob. 222. 


only, it ſhall have relation: but to make the patent (which was Roor 676. 


void at the time of the grant) good, it ſhall have no relation. Godb. 218, 
So if a diſſeiſor makes a feoffment in fee by deed to A. and B. * 2 * 161. 
and makes livery to A. in the name of both, and afterwards Br. p/erogaive 
A. dies, in this caſe B. to diſcharge himſelf of damages, may 57. 2 Rolle's 
tefuſe it; as hath been ſaid, and it ſhall have relation ab initi⸗ 3999 400. 
as to diſcharge him of damages ; but to make any leaſe, gift, _— 5 82 
or grant, or deviſe, or any other act of the party good, it thall Skin. 74, 74. 
not have relation. 

And it was ſaid, that as relations ſhall extend only to the 
ſame thing, and to one and the ſame intent, ſo they ſhall ex- 
tend only between the ſame parties, and ſhall never be ſtrain- G 12. 
ed to the prejudice of a (c) third perſon who is not party, or *) Co. Lit. 
privy to the faid act. And therefore if a man makes a feoff- 150. a. 310. b. 
ment of a manor by deed, or (4) without deed, and long time 373.323: 
aſter the livery the tenants attorn to the feoffee, in this caſe (4 »Rolle's 11. 
the attornment for neceſſity, and ut res magis valeat, ſhall have 20H. 6. . a. 
relation by fiction of law to paſs ab initis, for otherwiſe they 
can neyer And if they ſhould not paſs (e) ab initis by a (.) Co. Lit. 
fiction of Jaw, they would not be parcel of the manor accord- 310. b. 20a. b. 
ing © the intent and purpoſe of the ſeoffment, if they ſhould 
paſs at ſeveral times: but yet this relation ſhall not (F) (J Co. Lit. 
charge the tenants for the arrearages in the mean time: fo if 210. b. 221. b. 
feoffee upon condition, grants a rent-charge out of the 11 x — 4 2. 
land, and aſterwards the grantee brings a writ of annui - 10 E. 4- 9. b. 


ty, now ab initio it was an annuity between the grantor det Nat. br. 127, 
and grantee; but as to the feoffor, who by the t 
was entitled to enter for the condition broken, it _ 

re 


118. contra, 


— 
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— — — J——ꝙ— 
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(a) Fitz. Axe 
58. 1 Rollc's 


143, 144, 145+ 
9 Co. 85. 2. 
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have any relation to his prejudice. So it is adjudged in (a) 
30 E. 3. 17. in a dum fuit infra ætatem ey Richard Spel- 
low, the tenant ſaid, that his father was ſeiſed, and died ſeiſed, 
and prayed his age; the demandant counter-pleaded the age, 
becauſe his father and he himſelf were jointly enſeoffed, and to 
the heirs of the father: and it was adjudged, that he ſhould 
not have his age; for although this refuſal ſhould have relation 
as to himſelf, yet, as to the demandant, who is a ſtranger, it 


ſhould not have relation to delay his action, when in truth he 


had the freehold by purchaſe. Further, it was ſaid, that no 


(5) Poſtea 34. a. 
4 Co. 61. b. 
6 Co. 76. a. 
Poſtea 32. a, 


relation ſhall make that tortious which was lawful ; for, as it 
hath been ſaid, relations are fictions in law, which will never 
do wrong: upon all which matter it was concluded, that this 
refuſal ſhould have relation only as to the manor of Hynton, 
and not as to the manor of Thoby, and to the intent only that 
the wife ſhould not be prejudiced for any thing concerning the 
manor of Hynton ; and this relation doth not prejudice the 
heir, who is a third perſon, upon whom, by the death of the 
deviſor, part of the manor of Thoby did deſcend; and it will 
not deveſt that which the law by deſcent had lawfully veſted 
by the death of the deviſor in the manor of Thoby : but as the 
will took effect at the time of his death, it ſhall remain; for 
(b) omne teſlamentum morte conſummatum eſt ; and the refuſal of 
the wife, as to the manorof Hynton, cannot make the deviſe 
as to the third part of the manor of 'Thoby good, which was 
void when the deviſe took effect, ſcil. at the time of the death 
of the deviſor. 

Note, reader, not only in this caſe of relation, which is a 


fiction of law, but alſo in all other fictions of law, they are 


ce) Hob. 222. 

1 Co. 87. b. 

8 Co. 151. b. 

Lit. ſect. 45 5 
1 


491» 
10 Co. 48. b, 
Co, Lit. 265. b, 
9 H. 7. 26. a. 

7 E. 4. 13. b. 

2 Rolle's Rep. 


23. 
7) Co. Lit. 
269. a. 270. a. 
Hob. 337. 
2 Rolle's Rep. 
322. 417, 429. 
Godb. 313, 314. 
10 Co. 48. b. 


1 Jones 73. 


to certain reſpects and purpoſes, and extend only to certain 

rſons. As the law ſuppoſes, that the vouchee ts tenant of 
the land, whereas in truth he is not, but that is as to the de- 
mandant himſelf, and to enable him to do all things as to the 
demandant, and which the demandant may do to him; and 
therefore a fine levied by the vouchee to the demandant, or a 
fine or releaſe from the demandant to the (c) vouchee, is good; 
but a fine levied by the vouchee to a ſtranger, or a 
releaſe made to him by a ſtranger is void, and therewith 
agrees 7 E. 4. 13. b. ſo if the tenant, hanging a preripe againſt 
him, makes a feoffment as to the demandant, the law doth ſup- 
poſe him tenant of the land, and he ſhall plead all pleas which 
the tenant of the land may plead; but in rei veritate the 
feoffee is tenant of the land as to all ſtrangers: ſo if (4) donee 
in tail makes a feoffment in fee, in rei veritate the donee hath 


neque jus in re, neque jus ad rem, and yet the donor may extin- 


guiſh or diminiſh his rent by releaſe or confirmation made to 
him; as it is agreed 14 H. 4. 38. a. b. 1 H. 5. Grants 43. 
in 


FIR c 
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in all which caſes, and other the like, the law will never 


make any fiction, but for neceſſity, and in avoidance of a miſ- 


chief; for if the vouchee ſhould not be tenant as to the de- 
e or that the tenant after the feoffment ſhould not be, 
as to the demandant, tenant of the land, the demandant in 


the one caſe and the other could never have the eſſect of his 


ſuit, but would be for ever delayed; and in the latter caſe, 
notwithſtanding the feoffment, the donee ſhall remain tenant 

as to him, and of neceſſity he ſhall (a) avow for his rent upon (a) Hob. 247. 
him, for he cannot avow upon the diſcontinuee, for then Co. Lit. 269. a. 
upon his own ſhewing, the reverſion, to which the rent is — 4 
incident, would be deveſted out of him by the feoffment, and — E. 4. " 5 
by conſequence he cannot maintain his avowry for the rent; 

and therefore for neceſſity he ſhall avow upon the donee; and 

his feofftment, which is his own act, and by which wrong is 

done, ſhall not avail him to bar the donor of his rent, for a Co. Lit. 76. a. 
man ſhall never take benefit of his own wrong, and that is b. 78. 2. 

(as to this point) as it ſeems to me the better opinion of the 

books. As to the ſtatutes of 32 & 34 H. 8. it was reſolved, 

that after the ſtatute of 27 H. 8. and before the ſtatute of 32 

H. 8. the manor of 'Thoby was not deviſeable ; and becaufe 

the ſaid Will. Barners the deviſor had not followed the power 

and authority (which the ſtatute of 32 H. 8. and the ſtatute 


of 34 H. 8. which explains it) gave him, it was reſolved, 


that the will was void for part of the manor of 'Thoby. And 
that was collected on four parts of the ſaid acts, the elfett of 
which J have abridged as follows. 

T he firſt branch of the act of 34 H. 8. 

© 1. That all and every perſon, having a ſole eſtate in fee- The firſt 
« ſimple of any manors holden in chief, &c. ſhall have full — 
and ſree liberty, power and authority, to give or diſpoſe, 8 
« by his laſt will in writing, as much as in him of right, as | 
« much of, &c. as ſhall amount to the full and clear yearry 
C yalue of two parts in three parts to be divided. 

The ſecond branch. 

e 2, The fame diviſion to be ſet out by the deviſor, owner, The ſecond 
or in default thereof, by commiſſion to be granted out of * 
the Court of Wards. 

The third branch. 
* 3. And that the King ſhall take for his full third OA The third 
% manors, &c. of eſtate of inheritance, as well in fee-tail as * 
in fee ſimple, as ſhall deſcend, or come by p &c. 
immediately after the death of ſuch deviſor. 
The fourth branch. 

& 4, And in caſe the manors, &c. which ſhall iamediaely The fourth 
&« after his death deſcend, &c ſhall not extend to the value of Branch. 

6« a full 3d part, the King may take, &c. to make up, &c. 

And on theſe four parts it was concluded for divers notable 

realons, 


— 


1. 
Rep. Q. A. 106. 
122, 123, &c, 


Carre's Caſe. 
(5) 3 Leon. 276. 
2 Rol. Rep. 361. 
Godb. 309, 42 5- 
416. 2 rownl, 
105. 
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teaſons, that the deviſor had not power to deviſe the whole 
manor of Thoby by force of the ſaid ſtatutes : and to this pur- 
poſe four reaſoris were collected on the faid firſt branch. 
Firſt, on this word (having) ; and therefore if it be aſked, 
quis poteſt legare ? the makers of the act anſwer, every perſon 
having manors, &c. ſo that it is not ſaid every perſon gene- 
rally, but every perſon having, &c. And this word (having) 
imports two things, ſcil. ownerſhip, and time of ownerſhip, 
for he ought to have the land at the time of the making of his 
will, and the ſtatute gives ſuch perſon having, &c. authority 
to deviſe two parts of his lands which he hath, and more he 
cannot deviſe, for liis authority doth not extend to more : and 
in our caſe the deviſor had not the manor of Hynton, for he 
and his wife were joint-tenants of it during the coverture, 
between whom are no moieties: ſo that he and his wife had 
it, but he himſelf had it not; and he is not owner thereof, 
nor is it to be accounted any of his lands: and every deviſor 
ought to be a perſon having; &c. at the time of the making 
his will within the purview of this act. This appears 4 & 5 
Phil. & M. Dyer 158. A man (a) ſeiſed in fee of land of 
focage tenure affured it to his wife in jointure, anno 32 H. 8. 


al. and eight years after, in 2 E. 6. he purchaſed lands in fee, 


held in capite, in knight's ſervice, and of two parts thereof 


made his will, and died, his heir within age; and it was re- 


ſolved, that the _ ſhould not have any part of the jointure 
of the wife, and that by force of theſe words in the aCt of ex- 
planation of 34 H. 8. and having no lands holden by knight's 
ſervice, becauſe he was not a perſon having any lands held of 
the K. by knight's ſervice in capite, at the time of the jointure 
made. It was refolved on the ſame reaſon, in the Court of 
Wards, and in Trinit. 29 Eliz. (6) Carre's caſe was reſolved 
by the Chief Juſtices Wray and Anderſon, on conference with 
divers other Juſtices, and the caſe was ſuch: King E. 6. by 
his letters patent, granted the manor of Congreſbury to G. 
Owen, in fee-farm, to hold of the manor of Eaſt Greenwich 
in ſocage; and rendering the annual rent of g51. per ann. And 
afterwards Queen Mary, in the firſt year of her reign, granted 
divers manors, which came to the crown by the attainder of 
Margaret Counteſs of Saliſbury, and alſo 54.1. per ann. parcel 
of the ſaid rent of q l. to Francis Earl of Huntington, and 


Katharine his wife, and to the heirs males of the body of 


the ſaid Katharine, the remainder to Winifred Haſtings, in 
tail, to hold in ſocage; the reverſion of the fee being in the 
crown : and afterwards King Philip and Queen Mary recit- 
ing the faid grant made by the ſame Queen, as to the ſaid 
rent, granted the reverfion of the faid rent to the 
ſaid-Earl of Huntington and Katharine his wife, and to the 

| heirs 
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heirs of the ſaid Katharine, to hold in chief by the 20th part Co. Lit. 374. 
of a knight's fee ; and afterwards G. Owen being ſeiſed of the 

the manor of Congreſbury, 2 the aid rent of 54 l. per 

ann. by which it was extinct; and afterwards G. Owen died 

ſeiſed of the ſaid manor, and it deſcended to Richard his ſon 

in fee, who by his will in writing deviſed-it to divers perſons 

for payment of his debts, and died, his heir of full age; and 

although the ſa;d rent was extinct between the parties, yet it 

was ſaid that in conſideration of law, it was in being as to the 

King, for the beneſit of his tenure: as in 26 Af, there the 

King was ſeized of the honour of (a) Pikering, and granted (a) 26 Af. 60. 
the bailiwick thereof in fee, rendering rent, and afterwards ow 4 he 
granted the honour over to another, and afterwards the baily jen cr. 
forfeited his, office of bailiwick, whereof the patentee took ad- Br. Patents 35, 
vantage, whereby it was utterly void : but as to the King for 

the preſervation of the rent, it had continuance: 11 Hf. 7. (b) (# H. 7.12. 
a meſnalty deſcends to the tenant paravail; and although 5, Descent 65. 
it be extinct, yet the lord paramount ſhall have the Br, Gard. 13 3. 
ward. 31 E. 2. (c) tit. Aﬀets, a rent extinct ſhall be. aſſets, 2. Ed. 3. 
10 E. 3. Mortmain 17. 38 Aſſ. 17, (4) F. N. B. 223. A rent 9 2 
extinct by releaſe to an Abbot, is mortmain; yet it was re- (4) FN.B. 223. 
ſolved, and ſo decreed, that the deviſe was good for all the J. 7 Co. 38. a. 
land in reſpect of this word (Having); for Richard Owen was . 

not a perſon having the rent at the time of the making of his- Ve infra, 
will, but he was a perſon having the manor, and therefore he 

might deviſe it; and foraſmuch as it was held in ſocage, the 

deviſe was good in toto; and that was the reaſon of the Lord 

Dyer in Bret's cafe, Plow, (e) Com, That the deviſe there in (:) Plow. 344-5. 
the principal caſe, was not good, becauſe the deviſor had nat Rer. QA. 122, 
the land at the time of the deviſe, and grounded his reaſon on 23. Kc. 

this word (having.) And Wray Chief Juſtice, in his argu- 

ment (which was the laſt argum. that ever he made) held that 

this word (having) imports, that the deviſor ought to Rep. QA. 106 
have the land, either at the time of the making of his will, or 

at the publication thereof, which amounts in law to a making. 

And that the ſtatute of 34 H. 8. which is but an act of (7) Vs Co. 163. b. 
explanation of the act of 32 Hf. 8. ſhould nat be conſtrued by r. Car. 34. b. 
any ſtrained ſenſe againſt the letter of the act; for if any ex- 
poſition ſhould be made againſt the direct letter of the expoſi- 
tion made by parliament, there would be no end. of ex- 
pounding; and therefore he faid he. had not ſeen any 
caſe adjudged, that the act of 34 hath been inter- 
preted againſt the 4 letter by other conſtruction than (g) Poſt. 34. 
the makers of the act have made; and therefore he ſaid, 29 Co. 83. 4. 
that if a man (5) hath lands held in capite of the J. 


4 (b) Dy. * pl · 
value of 201. and land in ſocage of the. yearly value . 
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5 Co, 68. a, 
Plow. 343 · b. 
Jenk. Cent. 115. 
Allen 54. 


Skin. 72. 


BorlER and Baxer's Caſe. Part III. 


that he may deviſe all the land held in capite, for that is with- 
in the expreſs words of the act, and therefore he denied the 
opinion of the Juſtices of the Common Pleas conceived ex 
improviſe, in 21 Eliz. (a) Dyer 366. | 

Note reader, the reaſon of ſuch opinion (as I conceive) 
was becauſe if the deviſe ſhould be good for all the land held 
in capite, the King, as it ſeems prima facie, would in ſuch 
caſe have neither wardſhip, nor primer ſeiſin, becauſe the 
heir had not any land held in capite, whereof he could ſue 
livery, for only the land in ſocage deſcended to him. And 
therefore the Judges there ſaid, that if the deviſe ſhould be 
good for all the land held in capite, the ſtatutes of 32 & 34 H. 8. 
would be fruſtrated and defrauded. But as I conceive, the 
opinion of (b) Wray, Chief Juſtice, is good law ; for although 
the deviſe be good for all the lands held in capite, yet the 

ueen ſhall have wardſhip or primer ſeiſin, as the caſe re- 


quires, by force of the ſavings of the ſaid acts: for if in ſuch 


caſes the tenant by act executed had conveyed all the land held 
in capite, to the uſe of his wife, or for the preferment of any 
of his children, or for payment of his debts, in this caſe the 
heir ſhall ſue livery for one acre of land held in capite and yet 
none of the land held in capite deſcended to the heir: and ſo 
it was reſolved and decreed in the court of Wards, in (c) Cal- 
throp's caſe, 20 Eliz. 

And he faid, that two things are requiſite to the perfec- 
tion of a will by which land ſhall paſs; that is to ſay, (d) the 
writing, and that is initium; and the death of the deviſor, that 
is fints vel conſummatio; he ſaid, that the initium ought to be 
plenum & perfectum, or otherwiſe it is worth nought : and there- 
fore if one commands another to make his will, and thereby 
to deviſe W. acre to J. S. and his heirs, and B. acre to J. N. 
and his heirs, and he writes the deviſe to J. S. in the life 
of the deviſor, and before the other is written, the deviſor 
dies, yet it is a good will to J. 5, But if he commands one 
to make his will, and to deviſe W. acre to J. S. and his heirs, 
upon condition, and he writes the deviſe to J. S. and his heirs, 
and before he writes the condition, the deviſor dies; this de- 


viſe is void; for in the one caſe the deviſes are ſeveral and diſ- 


tinct, and in ſuch caſe the deviſe to J. S. is full and perfect; 
but in the latter caſe the deviſe is'not full, but maimed and im- 
perfect, for the whole deviſe as to J. S. was not fully put in 
writing, and fo initium in ſuch caſe non fuit plen'. 

So it was reſolved in the caſe at bar, that neither the 
beginning nor the end of the will was full or perſe&; 
for at the time of the writing of it, and at the time of 
the death of the deviſor, he Jad not power in reſpect of 
the joint eſtate in Hynton to diſpoſe of the manor of I bogs 

whic 
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which amounted to the value of two parts of the whole, (a) 
& omne teſtamentum morte conſummatum eſt, and becauſe by the 


32 


(a) Antea 29. 
b. Poſtea 34. a. 


4 Co. 61, b. 


death of the devifor Hynton ſurvived to the wife, part of 6 Co. 76. a. 


Thoby preſently by the death of the deviſor deſcended to the 


heir; and as the deviſe in this caſe took effect by the death of 


the deviſor, ſo it ſhall continue. 


The ſecond reaſon out of the firſt branch was on the woud 


(le); for the teſtator ought to have a ſole eſtate, as well in 
the land which he leaves to deſcend to the heir, as in the land 
which he deviſes: but in the caſe at bar, the deviſor neither at 


the time of the making of his will, nor at the time of his 


death, had any ſole eſtate in the manor of Hynton, which he 
did intend ſhould deſcend to his heir, but he had a joint eſtate 
in tail with his wife, and the wife had not any power to diſ- 


agree during the coverture; but her time of difagreement 
came after the death of her huſband, as it is held 19 Eliz. 


Dyer C) 358. ſo that without queſtion the deviſor had not a 
ſole eſtate in the manor of Hynton, neither at the time of 
making of his will, nor at the time of his death; and there- 
fore the deviſor had power by the act, to deviſe but two parts 
of the reſidue, that is to ſay, whereof he was ſole ſeiſed, 


either at the time of the making of his will, or at leaſt of his 


death. 
The third reaſon on the firſt branch was upon theſe words 


40 (ſhall have full and free liberty, power and authority, by 


« will, to deviſe or diſpoſe of two parts of the ſaid manors ;”) 
by which words it appears, that the intent of the makers of 
the act was, to give liberty and authority to the party (who 
peradventure had not time to make diſpoſition by act execut- 
ed in his life) to deviſe it by his will: but without queſtion, 


(5) Dyer 358. 
pl. 49. Co. Lit. 
36. b. xLcon, 
285. 


that which he (c) cannot diſpoſe of by any act in his life, ſhall (c 1 Co. 85. b. 


not be taken for any of his manors, &c. whereof he may deviſe 
two parts by authority given him by this ſtatute : but here in 
our caſe, the deviſor by reaſon of his individed eſtate with his 
wife, cannot make any diſpoſition of the manor of Hynton, 
but only during the coverture. 

The fourth reaſon on the firſt branch, on conſideration of 
both ſtatutes, the deviſor had liberty to deviſe two parts of the 
clear yearly value, and the third part of the clear yearly value 
is ſaved to the K. &c. In which it was noted, that the words 
as to two parts, and as to the third part, are all one as to the 
clear yearly value; ſo that it appears fully by the letter and in- 
tention of the act, that the King ſhould have equal and equal 
benefit for his third part, as the deviſee ſhould have for his 
two parts; yea, the ſtatute adds more ſpecial; words for the 
value of the third part, than. for the two parts; for he 
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ſhall have the clear yearly value of the third part, without 
any diminution, &c. or ſubtraction of the third part of the 
full, &c. profits thereof, as the words of 32 H. 8. are. But 
in our caſe, the King will not have equal benefit ; yea, the 
King will be in-a-worſe caſe, for the deviſee will have his two 
arts abſolutely, and the King will have but a poſſibility for 
his third-part, and that will depend upon the will of the wife, 
whoſe will and pleaſure is not reſtrained to any time, ſo that 
againſt the expreſs letter and intent of the acts, and againſt 
all reaſon, the deviſee will have two parts preſently of the 
clear yearly value, and the King will not have the poſſeſſion 
of Hynton, but will have a poſſibility to have it, if the wife 
will diſagree, and that would be an injurious and unequal 
( 2 2 Co. 25. b. conſtruction; for Cato ſaith, (a) ipſæ etenim leges cupiunt ut 
18 * jure regautur; and this very ſtatute hath been ſo. conſtrued, 
9 Co. 143. b. that equity and equality ſhall be obſerved, and inequality a- 
Co. Lit. bis 8 voided, 35 H. 8: tit. Teſtaments, Br. 19. If (5) a man holds 
_ b. — d. three manors of three ſeveral lords by knight's ſervice, he can- 
(+9 9 Co. 133. b· not deviſe two manors leaving the third, for that would not be 
2 8 25 equal to the two other lords, but two parts of each manor. 
2 Bold. 15. Br. And on theſe words (clear yearly value) it was ſaid, that that 
N. C. 275. of inheritances which are not of any annual value, ſome are 
deviſeable, and ſome are not devilable within this ſtatute. 
(c) ro Co. $1.2. And therefore, if the Queen grants to one and his heirs: (c) 
Co. Lit. 121. a. una & catalla felonum & fugitivorum, or utlagatorum, fines,, 
amerciamenta, Ic. within ſuch a town or manor, in this cafe. 
he cannot deviſe them to another, nor leave them to defcend: 
for a third part, becauſe they are not of any annual value, and. 
therefore the ſaid ſtatutes do not extend to them. 

But if a man be ſeiſed of a manor to which a leet, or waif 
and ſtray, or any other hereditament which is not of any an- 
nual value, is appendant or appurtenant, there by the deviſe 
of the manor, with the appurtenances, theſe ſhall paſs as in- 
cidents to the manor, for inaſmuch as the ſtatute enables him 
by expreſs-words to deviſe the manor, by conſequence it en- 
ables him to deviſe the manor, with all incidents and appurte- 
nances to it: and it was never the intent or meaning of the 
Parliament, that when the deviſor had power to deviſe the 
principal, that he ſhould not have power to deviſe that 
which was incident and appendant to it, or that the manor, 
&c. ſhould be diſmembered, and fractions made of things 
which by lawful e have been united and annexed 
together. And it was ſaid, that all this was reſolved by An- 
derſon Chief Juſtice of the Common Pleas, and Periam, then 
one of the Juſtices of the ſame court, on a conference had with 
divers other Juſtices, Paſch. 25 Eliz. in Baker's caſe, concern- 
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ing divers franchiſes and liberties within the manor of Can- 
ford, which report was made to the Lords of the Council, in 


the ſaid term, after dinner, in the Star- chamber. And with 


their reſolution agrees the opinion of (a) Priſot in 32 H. 8. 22. 
in the like caſe: it is enacted by the ſtatute of (5) 1 H. 4. 
cap. 6. that thoſe who aſk of the King lands or tenements, 
offices, &c. make expreſs mention of the value of them: but 
Priſot there held, that if the office be of a certain value, there 
he ought to make mention of the value; but if it be of a 
caſual thing, there he need not ; as if the King grants me a 
market, I need not to ſet the value thereof, becauſe it is not 
yearly certain ; ſo when the law requires that the value be 
mentioned, it is to be intended of a thing which is of a cer- 
tain yearly value : but if a man hath a hundred, with the 
goods of felons, outlaws, fines, amerciaments, return of writs, 
and ſuch like caſual hereditaments within the hundred, and 
ſuch hundred, with the ſaid caſual hereditaments, have been 
accuſtomably let to farm for a yearly rent, then it may be de- 
viſed within the purview of the ſaid acts, becauſe the incer- 
tainty hath been reduced to an annual value, according to the 
purview of the ſaid acts; on which differences it was con- 
cluded, that the third part of the clear yearly value ought to 
be left to the heir, and not any thing which depends on an 
incertainty, For if the franchiſe to have the goods and chat- 
tles of felons or perſons outlawed, which were never demiſed 
for a certain rent, are left to the heir for his third part, in that 
the ſtatute is not purſued, and yet it may be they may happen 
every year; @ fortiori in the caſe at bar; as to the manor of 
Hynton, it depends on an incertainty, for it may be the wife 
will refuſe, and it may be ſhe will not refuſe, and no time is 
limited when ſhe ſhall refuſe, and therefore the ſtatute is nor 
purſued by reaſon of the incertainty. 

Alſo it was ſaid, that if a man is ſeiſed of 3 acres, each of the 
yearly value of 12d. and he deviſes arent of 3s out of all the 
three acres, this deviſe is void for the whole, and ſhall not be 
good for two parts, becauſe he hath not purſued the ſtatute of 
34 H. 8. by which it is enacted, © That he may deviſe any 
rent, common, or other profit, out of the ſame two parts, 
« viz. of his manors, lands, tenements, and hereditaments, 
«© or out of any part thereof, as much thereof as ſhall 
« amount in the clear yearly value of two parts thereof.” 
So when he deviſes a rent out of the whole, he doth not 
purſue the power and authority which the ſtatute preſcribes, 
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(a) 32 H. 6. 22. a. 
10 Co. 81. a. 

(5) 10 Co. 81.4. 
Co. Lit. 133. a. 
Raſtal Patent 4. 


5 Co. 6. a. 


Hoh. 80. Co. 
Lit. 111. 8 Co. 
85. a. 


but in ſuch caſe, if he deviſes a rent of 3s. which is to 3 Co. 84. a. 8 f. 


the value of the whole, out of two parts, it is good, for 
in this branch the value extends to the land, and not to the rent, 


for the words ate, © any rent,” without any reſtraint, And it 
. was 
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was obſerved on the ſtatute of 32 H. 8. That if a man had 
deviſed all his land, it had been good for a third part, as it 
was adjudged in (a) Hunton and Hyde's caſe, Dyer 150. be- 
cauſe the land was ſeverable, and might be divided either by 
the deviſor during his life, or by commiſſion after his death. 
But a rent deviſed ont of Jand is an entire thing, and power 
to deviſe it is given only by the ſtatute of 34 H. 8. for the 
act of 32 H. 8. doth not extend to it; and therefore when the 
ſtatute enables him to deviſe a rent out of two parts, if he de- 
viſes it out of the whole, he doth not purſue the ſtatute: and 
fo it was concluded on the firſt branch, that the deviſor in the 
caſe at bar, at the time of the making his will, was not a 
perſon © having,” and © having ſole eſtate,” and who had 
power and authority to diſpoſe two parts of the ſame lands of 
« clearly yearly value,” and that the King, &c. ſhould have 
the third part of the “clear yearly value,” without any dimi- 


. nution, &c. but as to the manor of Hynton, he was jointly 


ſeiſed with his wife, as is before ſaid. 

Their reaſon on the ſecond branch was, that the deviſor, 
by any thing in his life, could not aſſign the manor of Hyn- 
ton for the third part, nor could it after his death, by com- 
miſſion, be aſligned for the third part; for during all the co- 
verture, the wife was jointly ſeiſed with him, and after his 
death it ſurvived to his wife; and the words of the act are, 
* the ſame diviſion to be ſet out by the deviſor or owner, &c. 
& and in default thereof by commiſſion;“ in which branch 
this word (owner) is alſo to be obſerved, which is added, to 
ſhew that every deviſor ought to be“ owner,” and he who 
ſhall make any diviſion of the three parts, &c. ought to be 
% owner,” which he is not in our caſe of the manor of Hynton, 
and therefore he cannot aflign it to the King for his third part, 

Their reaſon upon the third and fourth branches, was on this 
word (immediately) which for the enforcing of the intent of the 
makers of the act, is twice inſerted. And by the words of the 
of the third branch it is enacted, that the third part ought (in 
two ſeveral clauſes) immediately to de:cend after the death of 
the deviſor or owner ; immediately is as much as to ſay, with- 
out any mean time: but in our caſe the manor of Hynton 
iurvived to the wife, and till diſagreement, nothing thereof did 
deſcend, &c. Ergo, it did not deſcend immediately. And 
herein the judgment of the law on this will, and of the eſtate of 
theſe manors and lands after the death of the deviſor, and be- 
fare the diſagreement is to be conſidered ; and without quef- 
tion in the mean time, the manor of Hynton ſurvived to the 
wife, and therefore of neceſſity in the mean time, a part of the 
manor of 'Thoby ſhall deſcend, for if before this diſagreement 
an office had been found of all this matter, without queſtion, 
the Queen would have had part of the manor of Thoby, — 

then 
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then foraſtauch as every deviſe ought to take effect by the 


death of the deviſor, as it is held in 9 H. 6. and many other 
books, becauſe (a) omne teſtamentum morte conſummatum eſt, for 


| this cauſe the deviſe being void at the time of the death, for 


part of Thoby, and lawfully veſted in the heir by deſcent, it 
cannot be made good and deveſted out of the heir by the ſub- 
ſequent diſagreement of the wife : but this word (immediately) 
makes it clear, for add it to the words precederit, v:z. that the 
King ſhall have a third part of the clear yearly value, imme- 
diately after the death of the deviſor or owner, all theſe words, 
and principally this word (immediately) directly prove that 
the King ought to have the third part preſently by the death, 
and ſhall not ſtay or expect on any incertainty, as in our caſe he 
ſhall do, if he ſhall expect it on the refuſal of the wife, for 


 peradventure ſhe will not refuſe in a year, peradventure two 


years, &c. Littleton ſaith, if a woman (5) diſſeiſoreſs takes 
a huſband, and hath iſſue and dies, and afterwards the tenant 


by the courteſy dies, this dying ſeiſed ſhall not toll an entry, for 6. 


the iſſue came not to his lands immediately after the death of 
his mother. 

And it was agreed, that if a man be feiſed of three acres 
by knight's ſervice in capite, and makes a leaſe of one acre for 
life, and afterwards deviſes the other two acres, and dies, and 
aſterwards tenant for life dies, yet the deviſe is void for the 
third part of the two acres, becauſe the third acre did not de- 
ſcend immediately after the death of the deviſor to the heir, as 
the ſtatute faith ; that is to ſay, by deſcent, immediately 
« after the death of the deviſor.“ In 17 El. Dyer, the Earl 
of (c) Arundel's caſe, where a gift in tail was made on condi- 
tion, that if the donee, or his iſſues, aliguam rem facerent, Cc. 

uo minus predif? maner* prefato comiti & heredibus ſuis, Cc. 
immediate reuerti debeat, &©c, In that caſe they held clearly, 
that if the donee do any act by which, when he dies with- 
out ifſue, the donor ſhall be put to ſuit, or to entry, ſo that 
he manor doth not immediately revert, hoc ez, without any, 
mean time, &c. that the donor may re-enter: and as to the 
caſe in 18 E. 4. that was affirmed for good law, when a (4) 
man is to do an act immediately after an award, in that caſe, 
inaſmuch as the party is bound to do an act of neceſſity; 
he ought to have ſuch time for the doing thereof, as the 
doing of the act requires, and therefore there of neceſſity, 


there ought to be a mean time between the award and the- 


performance of the act; but here in the caſe at bar, imme- 
diately by the death of the deviſor, land without any 
mean time may deſcend, and that was the intent of 
the makers of the act: for as the devifee ſhall have 
the two parts (e) immediately, ſo the heir ſhall have 
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his third part immediately, 8E. 4 71. and 21 E 3. 27. it ap- 


pears that he who is immediate heir, excludes all mean heirs 3 
the ſame law of an immediate tenant. | ; 

And againſt the opinion of (a) Wray, Ch. Juſtice, it was 
afterwards objected in the Excheq. Chamber, that the ſtatute 
of 34 H. 8. hath been conſtrued by equity, againſt the letter of 
it. And to that purpoſe a caſe, Prin. 26 Eliz. in the Com. 
Pleas, Rot, 1916. between (6) Ive and Stacie was cited; the 
effect of which cafe was, that a man ſeiſed of lands, part held 
in capite, and part in ſocage, made a feoffment of the lands 
held in capite, to the uſe of himſelf and bis wife for life, with 
divers remaind. over, and afterwards (the ſaid lands in caprte, 
being ſull two parts) deviſed the ſocage land: it was adjuged 
that the deviſe was void; and yet it was ſaid, it is againſt the 
letter of the act. Jo which it was anſwered and reſolved, that 
the reaion of the ſaid caſe was, becauſe it appears by the words 
of the ſaid act, that the ſtat. gives authority to one to make 
diſpoſition, either by act executed, or by his will, of two parts, 
fo that if he hath executed his authority by act executed of two 
parts to the uſe of his wife, he hath no (c) authority by the ſtat. 
to make any deviſe of the third part, for by the conveyance in 
his life, he bath executed his power and authority which the 
ftatute gave him, and therefore he cannot make any deviſe of 
the reſidue, which as applied to prove that he ought to purſue 
the authority which the ſtatute gave him, &c. 

Another caſe was cited out of a reading, that the King 
granted certain Jands to one and his heirs (4) during the life of 
the grantee by knight's ſervice in capite, and after his death in 


ſocage, in that caſe he might deviſe all that land; and yet it 


was ſaid, it was againſt the letter of the ſaid act, for at the 
time of the making of his will and day of his death, he held 
by knight's ſervice, which caſe was agreed to be good law. 
For although the ſtat. ſpeaks at the beginning generally of 
lands beld by knight's ſervice, yet there is a ſaving of ward, 
&c. to the lord; fo that it appears fully by the letter of the act, 
that there ought to be ſuch a tenure by knight's ſervice, where- 
by the lord ſhall have ward, &c. or otherwiſe it is not any 
tenure within the act: but in the ſaid caſe the lord was not to 
have any wardſhip, becauſe the tenure determined by his death, 
and the reaſon of wardſhip failed, /c:/. that an (e) infant within 
age cannot do knight's ſervice, as Littleton ſaith, fol. 22. a. 
So e converſo, if land be given to hold in ſocage during his 
life, and after his death by knight's ſervice, there ſhall not be 
any wardſhip, becauſe the tenure by knight's ſervice beginneth 


in the ſon, and the father during his life held in ſocage. 


And another caſe was cited out of a reading alſo, ſcil. 
A 


| 
| 
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A man (a) ſeiſed of lands held in capite, and of other lands («/) 10 Co. 84. 
held in ſocage, deviſed the land in ſocage, and aſterwards WR Lit. 11. 
aliened the land held in capite in bana fide, this deviſe i good = 

for all the land holden in ſocage; which caſe was alſo agreed 

for good law for all the land in ſocage, when no title of the 

wardſhip, &c. doth accrue to the lord in reſpect of other land. 

And it was objected, that if the ſtat. of 34 H_ 8. ſhould not 

be taken by equity, then the ſtat. might be eafily defrauded : 

for if a man held one acre ot land by knight's ſervice in capite, 

and 1000 acres in ſocage, and is diſſeiſcd of the acre held in 

chief, and then makes his will of all the land held in ſocage, 

and dies, in that caſe according to the let. of the act, the de- 

viſe will be good for all the land in ſocage: and thereupon 

they did infer on theſe words, © every perſon having a ſole 

« eſtate in fee ſimple, &c. hoiden by knight's ſervice in chief,” 

and in that caſe he had not any land heid in chief, either at 

the time of the making of his will, or at the time of his death 

but only a right to the land, and ſo out of the letter of the 

act, of which he could not make any diſpoſitiou or deviſe; and 

yet if that caſe ſhould not be taken by equity, the whole act 

would be to little or no purpoſe: to which it vas anſwered, 

that the ſaid caſe was within the letter of the ſaid act, for the 

(5) diſſeiſee in the judgment of law hath the land to many /3)Fitz Efcheat 
purpoſes. 2 Br. Eſche t 


- For firſt, he hath the land to forfeit, and therefore if he be 22 


attainted of treaſon or felony, he ſhall forfeit the land. Travere 133. 

2. If he dies without heir, the land ſhall eſcheat to the Br. Entre Con- 
lord. 37 H. 6. 1. a. 6 H.7.9.a. 32 H. 6. 27. a. 2H. 4. 13. Fe 129. 

3. The diſſeiſee ſhall compel the lord to (c) avo on him as {c) Ante 23. b. 
his very tenant, Lit. Releaſes 106. b. And Littlecon there — ran 
ſaith, that the diſſeiſee is tenant in law. 454 . 2, 

4. If he dies, his heir within age, the lord ſhall have the (d)F.N.B 144.c. 


wardſhip; and the lord ſhall have a writof right of ward, and the (0 . 
0. Lit. 270. a. 


writ ſhall ſay, terram illam tenuit ; and therewith agrees F. N. H 144. b. 
B. in writ of eſcheat (4) 144. and (e) Lit. Chap. Releaſes, 107. Dy. 155. pl. 21, 


g ES . . Dall. in Kelw. 
a. b. 36 E. 3. Garde 10 And ſo in judgment in law, the diſ- ow 3 


ſeiſee had the land held in capite, fo that he cannot deviſe all p.. in Ach. 
his ſocage land. And as to the caſe in 4 & 5 Phil. & Mar. pl. 9. Dll 75. 
Dyer 155. that if lands in (/) London, or lands which are de- f- 66 — 
viſable by cuſtom, are held in capite, yet the whole may be de- 1 
viſed. Lo that it was anſwered, that was not by force of the 111. b. 1 And. 
ſtatute, but becauſe the lands were deviſable by cuſtom before 88 
the ſtatute, and the ſtatute is in the affirmative, and doth not — 
(g) take away any cuſtom : but it was agreed, that in the ſaid N. Ben. 317. 
caſe, the ſaving in the act gave in ſuch caſe the thi:d part of . N 

the King for warcſhip, &c. and yet the heir ſhould be barred E, 4 — 
by the cuſtom. | 266, M. 78. 
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ul And after the caſe had been argued twenty-one times ſeve- 
1 rally, ſcil. Paſch. 37 Eliz. judgment was given according to 
'F the ſaid reſolutions, againſt the plaintiff. You have (good 
reader) many notable rules and caſes of relations put in this 
caſe, whereby you will the better underſtand your books which 
treat of relations, to which 1 will add one caſe now lately, 
feil. Trin. 37 Eliz. adjudged in the Common Pleas, in an 
(a) G4 ejefione firme, between (a) Jennings and Bragge, where on 
42.5 =» ob a ſpecial verdict found, the caſe was ſhortly thus: a diſſeiſee 
3 Bulſt. 215. made an indenture purporting a leaſe for years, and delivered 
Palm. 498, 499. it to a ſtranger off of the land, as an eſcroll, and commanded 
rig him to enter on the land, and to deliver it on the land, as his 

l deed, to the leſſee, which he did accordingly; it was adjudg- 
ed it was a good leaſe. And in that caſe, 

1. This difference was agreed, when the perſon at the firſt 
delivery hath not power or ability in law to make the leaſe and 
contract, and before the ſecond delivery he attains to it, there 
the leaſe or contract is void : but when the perſon at the firſt 
delivery hath power and ability in law to contract, but cannot 
perfect it till an impediment be removed; there if the impedi- 
4 1 ment be removed before the ſecond delivery, the contract 1s 

| good. As if at the time of the firſt delivery the leſſor be an 
(6) Cro, Car. infant, or feme (v) covert, and at the time of his ſecond de- 
677 — livery he is of full age, or ſole, in both theſe caſes the deed 
a Yelv, x, ſhall not bind; for at the time of the firſt delivery he was not 
x Benl. 234,135, a perſon who had ability in law to make a contract: but in 
ay wr 3 the caſe at bar, the leſſor was able to make a contract, as well 

3"3* in reſpect of his perſon, as of his right and intereſt in the 
land, but was hindered only by the diſſeiſin, which being re- 

moved before the ſecond delivery, the leaſe is good. 
2. It was reſolved, that to ſome intent, the ſecond delivery 
e) Dyer 57. pl. hath (c) relation to the firſt delivery, and to ſome not, and yet 
33+ Cr. El. 447. in truth, the ſecond delivery hath all its force by the firſt de- 
livery; and the ſecond is but an execution and conſummation 
| of the firſt: and therefore in caſe of neceſlity, & ut res magis 
1 valeat quam pereat, it ſhall have relation by fiction to be his deed 
| | ab initio, by force of the firſt delivery; and therefore, if at the 
time of the firſt delivery, the leſſor be a feme ſole, and before 
the ſecond delivery ſhe takes huſband; or if before the ſecond 
(4) Styl. 423. delivery ſhe dies, (4, in that caſe, if the ſecond delivery ſhould 
[ | 14 E. 4. 2. b. not have relation to this intent, to make it the deed of the 
11858! | leſſor ab initro, but only from the ſecond delivery, the deed 
1 Cr in both caſes would be (e) void; and therefore in ſuch caſe 

e . El. 447 0 1 . 

for neceſlity, and ut res magis valeat, to this intent by fiction 
i of law, it ſhall be a deed ab initio, and yet in truth it was 
il not 
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fore topthis intent it ſnall not have relation but according to Ant. fol. 29. b. 
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not his deed till the ſecond delivery: but in the caſe at bar, if 

it ſhould have relation by fiction of law (a) to the firſt deli- Ca) or. Jac. 451. 
very, then that would avoid the leaſe, for then it would be 

made by one who was out of poſſeſſion, and as one ſaid, (5) (+) Co. Lit. 


50. a. 2 Rol. 


Ao legis inigue operatur alicui damnum vel injuriam; and there- . 


the truth to be a deed from&he time of the ſecond delivery, wt 11 Co. gr. a, 
res magis valeat quam pereat ;\and hereby it appears, that the —— 377. 
reaſon of the Jaw (that to ſome intent the ſecond delivery ſhall 13 mc 
have relation, and to other intent no relation) is all one, ſeil. 


for neceſſity, and ut res mag is valeat quam pereat. | 

3. It was reſolved, that as to (c) coliateral acts, there ſhall (e) Rol 419, 
be no relation at all; for if the obligee do. releaſe before the 8 * 
ſecond delivery, ſuch releaſe is void, vide 18 H. 6. (9.) 91. & Br. non You 
27 H.6.7.a. Note reader, that if in the caſe of the infant Fadum 5. 
be 5 the ſecond delivery, full age ſhould make the deed good, 
then it would be in the power of him to whom it was deli - 1 Salk, zor, 
vered, to make it bind or not at his pleaſure: for if he would 
deliver it during the minority, it would not bind, and if he 
ſhould deliver it after full age, it ſhould bind; which would be 
inconvenient that he, who to this purpoſe was but a ſervant, 
ſhould have (4) ligand: & non ligand! poteſlatem. Cd] Hard, 33. 

And touching (e) wills, whereof you have much good (.) Co. Lit. 111. 
matter in the ſaid caſe of Butler and Baker, my advice to all b. 12 Car. 2. 
who have lands, is, that you take care by the advice of learned . 
counſel, by act executed, to make aſſurances of your lands ac- 
cording to your true intent, in full health and memory; to 
which aſſurances you may add ſuch conditions or proviſoes of 
revocation as you pleaſe. For I find great doubts and contro- 
verſies daily ariſe on deviſes made by laſt wills; ſometimes in 
reſpect of tenures of lands, ſometimes by pretences of revo- 
cations, which may be made eaſily by word; alſo in reſpect 
of obſcure and inſenſible words, and repugnant ſentences, the 
will being made in haſte : and ſome pretend that the teſtator, 
in reſpect of extreme pain, was not compos mentis, and divers Swinb, 41, 
other ſcruples and queſtions are moved upon wills. But if you 
pleaſe, to deviſe your lands by will, 

1. Make it by good advice in your perfect memory, and in- Of Gifts of 
form your counſel truly of the eſtates and tenures of your Goods. Poſt, 
lands, and by God's grace the reſolution of the Judges in this eB 
caſe will be a good direction to learned counſel to make your 
will according to law, and thereby prevent queſtions and con- 
troverſies. | 

2. It is good, if your will concern inheritance, to make it 

E 4 indented, 


o 


[| 
1 Hob. 30. 
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indented, and to leave one part with a friend, Jeſt after your 
death it be ſuppreſſed. 

3. At the time of the publication of the will, call credible 
arr to ſubſcribe their names to it. 

If it may be, let all the will be written with one and the 
* hand, and in one and the fame parchment or paper, for 
fear of alteration, addition or diminution. 

5. Let the hand and ſeal of the deviſor be ſet to it. 

6. If it be in ſeveral parts, let his hand and ſeal be put, and 
the names of the witneſſes ſubſcribed to each part. 

7. If there be any interlining or raſure in the will, let a 
memorandum be made of it (and ſigned by the teſtator). 

8. If you make any revocation of your will, or of any part 
of it, make it by writing, by good advice, for on a revocation 
by word, follow controverſies, ſome of the witneſſes affirming 
it to be in one manner, ſome in another manner. 


[See the Statutes of Frauds and Perjuries, 29 Car. 2. c. 3. 
& 3&4 W. & M. c. 14, &c.] 


RATCLIFFs 


4); 4 — . 2 os 4 * * = i 1 "4 _— * 
, —_ , 


Part III. J 


RATCLIF F's Caſe, 
Hil. 34 Eliz. 
In the King's Bench, 


UKE NORTON brought an 9efone firme againſt 
William Rowland, on a demiſe made by Edward Rat- 
cliff, 10 December 31 Eliz. of the moiety of a houſe, four 
hundred acres of land, forty acres of meadow, one hundred 
acres of paſture, and forty acres of wood, in Wye and Bra- 
born in county of Kent, &c. And on ſpecial pleading of the 


37 


act of 4 & 5 Phil. & Mar. cap. 8. &c. (a) the iſſue was, (a) Co. Lit. 58. b. 


whether Elizabeth Ratcliff, wife of Ralph Ratcliff, had the 


cuſtody of Martha, wife of the ſaid Edward Ratcliff the leflor, EY 


at the time of the contract and marriage between the ſaid Ed 
ward and Martha; for if the ſaid Elizabeth then had the 
cuſtody of the ſaid Martha wichin the faid act, then by the 
pretence of the defendant, Martha by force of the ſaid act had 
Joſt the inheritance of the ſaid lands, and then judgment ought 
to be given againſt the plaintiff, And on the faid ifſue the 
jurors gave a ſpecial verdict to this effect: William Wilcocks, 

{q. took to wife Eliz. Edolf, daughter and heir apparent of 
John Edolf, and Alice his wife, which William Wilcocks 
had iſſue on the body of the ſaid Elizabeth, John, Elizabeth, 
and the ſaid Martha: and afterwards, /cil. ultimo Marti 16 
Eliz. Wil. Wilcocks, by his will in writing, deviſed and ap- 
pointed the order, cuſtody, education and government of the 
ſaid John his ſon, and of the ſaid Eliz. and Martha his daugh- 
ters, to the ſaid John Edolf and Alice his wife, aurante vita 
eorundem Fohannis & Aliciæ, and died. After whoſe death 
the ſaid Elizabeth, the relict of the faid William Wilcocks, 
took to huſband the ſaid Ralph Ratcliff; and afterwards 
John Edolf died, and that the faid Alice was ſeiſed of the 
ſaid tenements in fee, and held them in ſocage; and 20 Eliz. 


by 


Cr. Car. 46 3. 


Inſt. 62. 
augh. 181. 


* 
7 
1 
| 

« 

\ 

: 


3 Inſt. 62. 


Co. Lit. $8. b. 
Lit. ſect. 103. 


ans, ſcil. guardian in knights ſervice, guardian in 
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by her will in writing, deviſed the tenements aforeſ. to the 
ſaid John Wilcocks in tail, the remainder to the ſaid Elizabeth 
and Martha, daughters of the faid Will. Wilcocks, and to the 
heirs of their two bodies begotten, by equal portions, equall 
to be divided; the remainder to the ſaid Eliz. (the —— 4. 
daughter and heir apparent of the ſaid Alice, and to her 
heirs. And afterwards, anne 26 Eliz. the faid Alice died, and 
afterwards the ſaid John Wilcocks, 1 Auguſt 28 Eliz. died 
without iſſue; and that the ſaid Eliz. daughter of the ſaid 
Will. Wilcocks, 10 July 28 Eliz. took to huſband Will. An- 
drowes, by force whereof the ſaid William and Elizabeth his 
wife, and the ſaid Martha, did enter into the tenements aforeſ. 
and were thereof ſeiſed accordingly; and afterwards the ſaid 
Martha, 8 October, 29 Eliz. then dwelling in the houſe of 
the ſaid Ralph Ratcliff, at Hitcham in the county of Hertford, 
with the ſaid Ralph, and Eliz. his wiſe, and then being above 
the age of fourteen years, and within the age of ſixteen years, 
with the conſent and good-will of the ſaid Ralph Ratcliff, 
voluntarily and of her good accord, between the 6th and 7th 
hours of the ſame day, before noon, departed from the houſe 
of the ſaid Ralph Ratcliff, for the ſpace of eight miles, to 
Bramſield in the faid county of Hertford, where at the twelſth 
hour of the ſame day, ſhe was eſpouſed and married to the ſaid 
Edw. Ratcliff; and that the ſaid Edw. Ratcliff entered, and 
made the leaſe to the plaintiff, prout, &c. But whether upon 
the whole matter, the ſaid Elizabeth Ratcliff had the cuſtod 
and governance of the ſaid Martha at the time of the contra 
and marriage aforeſ. or not, the jurors pray the advice of the 
court. And it was unanimouſly agreed by Sir Chriſtopher 
Wray, Chief Juſtice, and the whole court, That the ſaid 
Eliz. had the cuſtody and governance of the ſaid Martha at the 
time of the ſaid contract and marriage, within the intent and 
meaning of the ſaid act. And in this caſe ſix points were 
unanimouſly reſolved by the whole court. 

I. That there were two manner of cuſtodies or guardian- 
ſhips, one by the common law, the other by the ſtatute ; and 
alſo that at the common law there are four manner of 2 

ocage, 
guardian in nature, and guardian in nurture. The firſt two, 
and the laſt are fully deſcribed in our books: but as to 
guardian in nature, great — was betwixt thoſe who 
have argued in this caſe at bar, and all roſe through the ill 


Rarciiry's Caſe. 


underſtanding of our books on both ſides. For ſome held 
that the father only ſhould have the cuſtody of his ſon and 
heir apparent within age, and not the mother, nor the 

ndfather, nor any other anceſtor, ſhould have any 
cuſtody of his heir apparent: alſo that the father ſhould 


not have the wardſhip of his daughter and heir _—_— 
or 
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for according to them, it ought to be ſuch an heir as ought to 

continue heir and ſole heir apparent, and that a (a) daughter (a] Moor 738. 
is not, for a ſon may be born, and then the daughter is not 3288 
heir, or another daughter may be born, and then ſhe is not 5 

ſole heir. As if lands in Borough Engliſh be held by knight's 

ſervice, the father ſhall not have the cuſtody of his younger 

ſon, becanſe he may have a younger ſon, no more than the () (5) 6 Co. 22. a, 
younger ſon can endow his wife of land in Borough Engliſh, 9 
ex olſſenſu patris, for he ought in ſuch caſe to be heir apparent, 

who in judgment of Jaw ſhall continue heir apparent, and not 

heir apparent who by accident is heir, and by (c) accident may (e) Cr. Car. 412. 
not be heir; and in reſpect the ſole cauſe which gives the 

wardſhip in the one caſe, and enables the heirs to make the 

endowment in the other caſe, is, becauſe he is heir apparent, 

the ſame ſhall be intended in law (which abhors incertainty) 

of a certain and perdurable heir apparent : and they relied 

principally on the words of Littleton (4) in his chapter of (4) Co. Lit. 
knight's ſervice, who ſpeaks only of father and ſon in ſuch caſe, . 114. 

and not of a daughter, or any other heir: and on the other ſide, 

it was affirmed, that the father ſhould have the wardſhip not 

only of his ſon and his (e) daughter alſo, as it is agreed 8 E. (c) Co. Lit. 84. 
2. Treſpaſs 235. 31 E. 1. Garde 154. & F. N. B. 143. . But © 6 Co. 22. a. b. 
alſo every anceſtor, male, or female, ſhould have the wardſhip 

of his heir apparent, male or female; and all this, it was ſaid, 

appears not only by the regiſter of writs, on which F) founda- V Co. Lit. 73. b. 
tion (as Juſt. Fitzher. in his preface to his book called Natura 

Brevium ſaith) the whole law depends, but alſo in our books, 

by the judgments and opinions of the ſages and Judges of the 


law, 32 E. 3. tit. (g) Garde 32. in Treſpaſs, guare F. (Y) con- (g). Moor 739. 
ſanguineum & heredem (the plaintiff) cajus maritagium ad ipſum (% do. Lit. 3c a. 


pertinet, tali loco rapuit & abduxit contra pacem. 31 E. 3. Barre 
257. And (i) 31 E. 3. Brief 327. The mother, although (YF. N. B. 143. 
ſhe had no land, brought a writ of raviſhment of ward of J. 223 
her eldeſt ſon and heir raviſhed againſt the grandfather of J. "F 
who had land which might deſcend to J. And it was ſaid, that 
where it was objected, that the father ſhould not have the 
wardſhip of his daughter and heir apparent, becauſe perad- 
venture ſhe might not continue heir, or at leaſt ſole heir : the 
ſame reaſon may be objected againſt the wardſhip of his eldeſt 
fon, for peradventure he will not remain heir apparent, for if 
the father be (4) attained of felony or treaſon, in ſuch caſe (#) Co. Lit. 8 4. b 
his ſon is not his heir apparent, and then the lord of whom 
the land is held ſhall have the wardſhip of the ſon in the ſaid 
caſe that Littleton puts : for then the ſon is not heir apparent 
to the father, and therefore the father ſhall not have the 
wardſhip of him, and by conſequence the lord ſhall have it; 
for 


- —— - 
— — 
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Co, Lit. 88. b. for it appears by Littleton, and all the books, that he ought 
to be his heir apparent : and the court reſolved, that both fides 
had erred by miſtaking the true ſenſe of the books; for it is 
true, that every anceſtor, male or female, ſhall have treſpaſs, 

(a) Co. Lit, 84. or a writ of (a) raviſhment of ward, againſt any ſtranger, 

* who of his- own wrong raviſhes the heir apparent of any 
perſon, be the heir male or ſemale, and the writ ſhall fay, 
cujus ma itagium ad ipſum pertinet, and the law in that hath 
great reaſon; for whereas in truth the whole eſtate of the an- 

(5) Co. Lit. 34. b. ceſtor, and the (5) eſtabliſhing of his inheritance, principally 
conſiſts in providing of a ſuitable marriage for his heir ap- 
parent, the law therefore gives him a remedy againſt him who 
wrongfully deprives him by their tortious raviihinent of the 
means to accompliſh it: and therefore it is not material of 
what age the heir apparent in ſuch caſe is, as appears by the 

(<) 32 E. A  faid book, in (c) 32 E. 3. but ſuch action licth not againſt the 

38. 488 (4) guardian in chivalry by any anceſtor, but only for the fa- 

4 Co. Lit. 84. b. ther, and for him the action lieth againſt the lord of whom 

(e) Lt. ge. 114. land is held by knight's ſervice, where his ſun and heir ap- 


Br. Gard. 55 Br. . , , a 
Rarichmes de parent is raviſhed by him, as appears by (e) Littleton, and 18 


gard. 23 Co. E. 3. 25. 30 E. 3.17. 29 E. 3.7 & 19. And the book in g 
3! % F. N. E. 4. 5 3. a. That a woman ſhall not have a raviſhment of 
30 E 5. 16, 17. Ward of her daughter and heir apparent taken and raviſhed. 
15 to be intended againſt the guardian in chivalry, and on this 
difference the ſaid books are well reconciled : but as to the 
caſe of the daughter and heir apparent; the court gave no re- 
ſolution : ſo in this caſe, the cuurt reſolved that the mother 
could not be guardian in ſocage, if the land had deſcended to 
the daughter, nor for nurture, becauſe the daughter was above 
the age of fourteen years; but the common law gave her re- 
medy againſt every ſtranger who took and raviſhed her of 
his own wrong, as is aforeſaid. 
2. It was reſolved, that in this caſe the mother had the 
4 * 5 P. & M. cuſtody of the ſaid Martha within the proviſion of the ſaid 
* act; for now the ſaid act hath ordained two ſorts of new cuſ- 
Nora, quod hedie todies, ſeal. by reaſon of nature, and by aſſignation: by reaſon 
. of nature the father, and aſter the death of the father the 
offs, rvbernatiz. mother, having the governance of ſuch daughter by aſſignation 
nem liberarũm diſ made by the father, either by his will, or by any act in his life: 
r prone and to this purpoſe three branches of the ſaid act were conſider- 
— FP; 8 ed: the firſt branch doth prohibit the taking of any damſel un- 
inte/ligi de puellis der the age of ſixteen years out of the poſſeſſion, cuſſody and 
8 governance, and againſt the will of the father, or of ſuch perſon 
to whom her fath. by his will, or by any act in his life, ſhall de- 
viſe, aſſign, or give the order, cuſtody, educat. or governance of 


her 
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her ; which firſt branch contains only a prohibition ; hut it is 
thereby proved, that the father may appoint the cuſtody of any 
of his daughters under the age of ſixteen years, by his will, 
or by any act in his life, to this purpoſe only, that he who 
takes ſuch damſel out of ſuch cuſtody, ſhall incur the penalty 
of this act. The ſecond branch doth inflict a puniſhment by 
fine and impriſonment, on him who takes ſuch damſel unmar- 
ried out of the poſſeſſion, and againſt the will of the father and 
mother, or of ſuch perſon who then ſhall have by any lawful 
means, the order, cuſtody, &c. of ſuch damſel. And it was 
agreed, that theſe words (father and mother) ſhould be un- 
derſtood father or mother, after the death of the father which 
is well expounded by the tubſequent clauſe. The third 
branch, on which this cafe depended, impoles the puniſhment 
and forfeiture, as well on him who takes ſuch damſel and de- 
lowers her, either againlt the will, or without the knowledge 
of the father, if he be alive, or of the mother having the 
cuſtody of ſuch damſel, contracts matrimony with her; as 
on the damſel if ſhe exceeds the age of twelve years, it ſhe 
aſſents to ſuch contract, by forfeiture of her land during her 
life: note; this latter branch extends only to the cuttody of 
the father and mother having the cuſtody of her, that is to 
ſay, if the father had not diſpoſed the cuſtody of her to others 
and it extends to him who takes any damſel, although ſhe were 
not heir, or heir apparent, and although ſhe departs with her 
own aſſent after the age of 12 years, for which the common 
law gave no remedy : and it is to be obſerved, that the clauſe, 
which gives forfeiture to ſuch damſel which conſents, refers 
only to the third branch, and not to the firlt or ſecond; fo that 
ſoraſmuch as the father in this caſe on the matter had not diſ- 
poſed of the cuſtody of the Jaughter, the daughter was 
in the cultody and governance of the mother within the 
proviſion of this act; and alſo ſhe was, at the time of the ſaid 
taking, heir apparent to the ſaid Elizabeth. 

3. It was reſolved, that the aſſent of Ralph Ratcliff the huſ- 
band was not material, for the ſtatute hath annexed the cuſtody 
to the perſon of the mother jure nature, which is inſeparable, 
and cannot by the marriage be transferred to the huſband, but 
remains after the marriage only in the mother; for as it is a- 
greed in 33 H. 6. 55. b the father who hath the wardſhip of 
his fon and heir apparent jure nature, cannot forfeit it by out- 
lawry, neither ſhall his executors or adminiltrators have ſuch 
wardſhip: and it was faid, if there be lord and feme tenant by 
knight's ſervice, and the tenant makes a leaſe for life, and after- 
wards the lord and tenant intermarry and have ifſue between 
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them a ſon, and the wife dies, and afterwards the father dies, 
the ſon within age, that his executors ſhould not have the ward- 
ſhip by reaſon of the ſeignoty, for the father has the wardſhip of 
the eldeſt ſon jure nature, which is inſeparable, and cannot 
be waved, and he cannot have the wardſhip of his fon by the 
death of his wife, by reaſon of his ſeigniory, for that was in- 
ſeparably veſted in kim as father preſently, by the birth of his 
ſon jure nature and Littiteton (a) ſaith, that the father dur- 
ing his life ſhall have the marriage of his ſon and heir apparent, 
and not the lord. 

4. It was reſolved, that although the iſue was, whether 
the ſaid Elizabeth had the cuſtody of the ſaid Martha at the 
time of the contract; and it appears by the verdict, that ſhe 
did depart out of the houſe of the faid Elizabeth 6 hours be- 
fore the contract; yet in judgment of law, the ſaid Elizabeth 
had the cuſtody of her at the time of the contract, for, as hath 
been ſaid, this cuſtody is infeparably annexed to the perſon of 
the mother. | 

5. It was reſolved, that in this caſe Martha and Elizabeth 
were tenants in common in tail, the reverſion to Elizabeth the 
mother and her heirs: for theſe words in a will, (5) (equally 


to be divided) make a tenancy in common, according to the 
intent of_the deyifor, although they never make any SEEGER” 
in fav, for his intent Abbe, That it Tl. Be- Agde. 250 
y conſe ee Fra there thail be Torvivor, and 10 hath 
it divers times been adjudged before this time. 
6. It was reſolved, that on this verdiCt it appears, that Ed- 


ward Ratcliff and Martha his wife had a good title to the land 
againſt Androwes and Elizabeth his wife; and that one 


daughter as this caſe is, ſhould not take benefit of the for- 


feiture of the other. For the ſtatute gives the forfeiture to 
the next of kin, to whom the inheritance ſhould deſcend, or 
c come after her deceaſe, &c. during the life of ſuch perſon 
« that ſo ſhall contract matrimony.” So that firſt, he ought 
to be of blood, and, 2d. he ought to be next of blood to whom 
the inheritance ſhould deſcend or come, &c. And although 
Eliz. the daughter be of blood, yet in this caſe by the death 
of Mar. the land, if ſhe hath iſſue, ſhall deſcend to her iſſue, 
and if ſhe hath no iſſue, it ſhall revert to Eliz. the mother, 
(e) 5 E. 4. 5. Aﬀiſe 27. in the like caſe on the ſtatute of (d) 6 
R. 2. agrees with this reſolution. Then it was moved, if 
the mother in this caſe ſhould enter for the forfeiture; and it 
was objected, that ſhe could not enter, for ſhe is not of the 
blood of the daughter, for the daughter derives her blood 
from her mother, and not the mother from her. And there- 
with agrees (2) — 6. Adminiſtration Br. 47. where it is 
held, that the father or mother are not next of blood, to 
whom adminiſtration of the goods of their ſon or daughter 

all 


ee BEAD Mp. . 
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{hall be granted; and there it is ſaid, guod pueri ſunt de ſan- 

guine parentum, ſed pater & mater non ſunt de ſanguine puerorum, 

and that is the reaſon that no land can (a) deſcend from the (a) Lit. ſed. 3. 
ſon to the father or mother, but ſhall rather eſcheat to the lord, 223 Yo 
becauſe the father or mother is not of the blood of their fon. TWIT 
Againſt which it was argued, that the mother ſhould take ad- 

vantage of this forfeiture. And the faid book of (5) 5 E. 6. (5) Br. Admiai- 
was utterly denied to be law, and that it had oftentimes been frau 47. 
reſolved againſt it, ſcil. That adminiftration may be granted 39. b. 
of the goods of the fon or daughter, to the father or mother, 

as to the next of blood, and that is well proved by Littleton in 

his firſt chapter of his book, where it appears, that if there be 

father, uncle and ſon, and the ſon dies, that the uncle ſhall 

be heir to the ſon, and not the father, and yet the (c) father (e) Lit. ca. 3. 
is more near of blood, which are Litileton's words, which, as C. Lit. 10. b. 
was ſaid, decide the point now in queſtion. And on the words 

of Littleton it was concluded, that in the ſaid caſe of father, 

uncle and ſon, if a leaſe be made to the ſon, the remainder to 

the next of his blood, that the father in caſe of purchaſe, hall 

have the (d) remainder for by the judgment of Littleton he is (4) Co. Lit, 
the next of blood. And although in every art and ſcience 1%. b. 

there are principia & po/tulata, of which it is ſaid, altiora ne 

guæſiveris, & principia probant, & non probantur, beeauſe every 

proof ought to be by a more high and ſupreme cauſe, and no- 

thing can be more high and ſupreme than the principles (e) (+) F. x. Bl. præf. 
themſelves, and therefore ought to be approved, becauſe they 7 Iaſt. 11. a, 
cannot be proved. And Littleton faith, that it is a maxim in 

law, that an inheritance may lineally deſcend, and not aſcend ; 

and that appears by Glanvile, who wrote in the time of H. 2. 

lib. 7. cap. 1. fol. 44. b. () guælibet bereditas, naturaliter (ej co. Lit. rr. a. 
guidem, ad heredes hereditabiliter deſcendit, nunguam autem natu- 

raliter aſcendit : And by Bracton alſo, who wro'e in the time 


of Hen. 3. lib. 2. cap. 29. (g) deſcendit ztaque jus quaſi pondero- (g) Co. Lit. 11.4, 


ſum, quod cadens dect ſum recta linea vel tranſuerſali, & nunguam 

reaſcendit ea via, * deſcendit poſi mortem anteceſſorum. And 

therewith agrees Britton, who wrote in the time of E. 1. cap. 

119. de ſucceſſione. Yet becauſe the common law doth differ 

in this point from the civil law, theſe reafons of this principle 

of the common law were alledged, ſcil. That in this point, as 

almoſt in all others, the common law was grounded on the 

law of God, which was ſaid, was cauſa cauſarum, as appears 

in the 27th chap. of () Numbers, where the caſe which was (>JCo.Lit. f. a. 

in judgment before Moſes was, that Salphaad had iſſue No. 161. 

five daughters, and having divers brothers, died, to whom 

his inheritance ſhould deſcend was the queſtion the daughters 
claiming 


nd — — . — + 


(a) Lit. ſect. 8. 
Co. Lit. 14. b. 
3 Wilſon 516. 
to 528. 


(5) co. Lit. 10. b. 
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claiming it jure propinguitatis, as their birthright, and next 
heirs to their father ; the brothers claiming it as heirs male 
iure honoris, to celebrate and continue the name of their an- 
ceſtors: and this caſe ſeemed of great diſſiculty to Moſes, and 
therefore, for the deciding of that queſtion, Moſes conſulted 
with God; for the text ſaith, retulitgue 1Tofes cauſam earum ad 
judicium Domini, qui dixit ad eum, juſlam rem paſtulant filiæ 
Salphaad. Da eis poſſſſianem inter cognatos patris ſui, & ei in 
hereditatem ſutcedant : ad filios autem Iſrael logueris hac : homo 
cum mortuus fuerit abſque filio, ad fitam ejus tranſibit hareditas, 
ft filiam non habuerit, habebit — fratres ſuos, quod ft fra- 
tres non fuerint, dabitis hæreditat' fratribus patris ejus ; fin au- 
tem nec patruos habnerit, dabitur hareditas his qui ei proximi ſunt, 
eritque hoc filits Iſrael ſanctum lege perpetua, ſicut præcepit Dominus 
Moſt. By which general law (which extends not only to the 
faid particular cafe, but to all other inheritances, to all per- 
ſons, and at all times) it appears that the father himſelf, and 
all lineal aſcenſion, is excluded. 

Another reaſon of the ſaid principle was alledged, for avoid- 
ing of confuſion in caſe of deſcents, if not only lineal and col- 
lateral deſcent would be allowed, but lineal aſcenſion alſo, 
which is one of the cauſes of ſuch diverſity of opinions in 
caſes of deſcents in the civil law; and the contrary is one of 
the cauſes of the certainty of rules of the common law in caſe 
of deſcents and inheritance, being ponders/u7m guoddam, as 
Bracton ſaid, jure nature deſcendit, and not aſcendit, for omne 
grave fertur deorſum. And it was ſaid at the bar, if in this 
caſe he in the reverſion had been brother of the half blood to 
the daughter that conſented, &c. he might enter as proximus 
de ſanguine, and yet he could not inherit lands in fee-fimple, 
as heir to his ſiſter in ſuch caſe, in which point alſo the com- 
mon law doth differ from the civil law; for by the common 
law of England, if a common perſon hath (a) iſſue a ſon and 
a daughter by one venter, and a fon by another venter, and 
died ſeiſed of lands in fee ſimple, and the elder ſon enters into 
the land, and dies without iſſue, the ſiſter of the whole blood 
ſhall inherit to him, and not the brother of the half blood. 
And that was the ancient common law of this land, and always 
continued, as appears by Glanvile, lib. 7. cap. 1. Bracton, lib 
2. cap. 30. and by Britton, cap 119. 

And the reaſon of the common law is notable, and may be 
collected by the ſaid ancient authors of the law, that eve 
one who is heir to another, aut eff heres jure (6) proprie- 
tatis, as the eldeſt ſon, who alone ſhall inherit before all his 

brothers, 
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brothers, aut jure (a) repreſintationis, as where the eldeſt ſon 
dies in the life of his father, his iſſue ſhall inherit before the 
younger ſon ; for although the youngeſt ſon is magis propin- 

uns, yet jure repreſentationts the iſſue of the eldeſt ſon ſhall in- 
Lorie, for he repreſents the perſon of his father, and, as Brac- 
ton ſaith, ins proprietatis, which his father had by birth-right, 
deſcends to him, aut jure propinguitatis, (b) as propinguus ex- 
cludit rematum, & remotus remotiorem ; aut jure ſanguinis, and 
by force thereof, in the ſaid caſe, the daughter ſhall inherit 
before the ſon, and that for divers cauſes; in as much as the 
blood which is betwixt every heir and his anceſtor makes him 
heir, for without blood none can inherit : and therefore it is 
great reaſon, that he who hath ſull and whole blood, ſhould 
inherit before another who had but a part of the blood of his 
anceſtor, for ordine nature totum prefertur unicutque parti. And 


41 
(a) Co. Lit. 10.b 


(5) Co.Lit.10.bs 


therefore Bracton ſaith, quod propter jus ſanguinis (e) duplicatum, (e) co. Lit. 14.2, 
tam ex parte patris, quam ex parte matris, dicttur heres propin- 


quior foror, quam frater de alia uxore. And Briton faith, that 
the right of blood in this caſe cauſes the female to forecloſe 
the male, 

2. As none can be begotten but of a father and mother, and 
ought to have in him two bloods, that is to ſay, the blood of 
his father and the blood of his mother ; theſe bloods commixt 


in him by lawful marrige conſtitute and make him (d) heir; (4) Co. Lit. 14.4, 


ſo that none can be heir to any, unleſs he hath in him both 
the bloods of him to whom he will make himſelf heir, and 
therefore the heir of the half blood cannot inherit, becauſe he 
wants one of the bloods which ſhould make him heritable, as 
Ariſtotle lib. Topicorum ; parte quacunque intrgrante ſublata, 
tollitur totum, quad verum eft fi accipias partem integrantem pro 
parte neceſſaria : as in this caſe, the blood of the ſather and of 
the mother are but one inheritable blood, and both are neceſ- 
ſary to the procreation of an heir, and therefore deficiente uno, 
non poteſt efſe heres. And on this reaſon it ſeems to Britton, 
cap. 5. if a man be attainted of felony by judgment, that the 


| heirs begotten after the attainder are excluded of all man- 


ner of ſucceſſion of heritage, as well on the part of the (e) ( co. Lit. 72.4. 
mother, as on the part of the father; and the reaſon there- ibid. 200. Jenk 


of was, that the ſon begotten after the judgment had not 


two heritable bloods in him ; for, at the time of the beget- 
ting of him, the blood of the father was corrupted ; for ex 
leproſo parente leproſus generatur filius; and when the fa- 
ther is attained of felony, the blood, in reſpect of which 
he 


Cent, 3, 


Vet, Nat. Brev. 
145. 3. Bro. 
Deſcents pl. 56. 
8 E. 3. 11,b, per 
Ferle. 


(a) Lit. ſect. 8. 
Co. Lit. 15. a. b. 
3 Wilſon 520. 


5 


(5) Co. Lit. 15. 
a. b. Kelw. 110. 
2. 


(e) Co. Lit. 11. 
b. 15. b. 
1 Ro. 628. 
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he ſhould be heritable, being corrupted, the ſon, as ſeemed to 
him, had but half blood; that is to ſay, the blood of the mo- 
ther in him uncorrupted ; and thereſore he held, that ſuch 
ſon ſhould not inherit to his mother. And with him agrecs 
Bracton, lib. 3. cap. 13. Non valebit felonis generatio, nec ad 
hered:tatem paternam, vel maternam ; fi autem ante ſeloniam gene- 
rationem fecerit, talis generatio ſuccedit in hareditatem patris, vel 
matris, a quo non fuerit felonia perpetrata ; becauſe at the time 
of his birth he had two lawful bloods commixt in him, which 
cannot be corrupted by the ſubſequent attainder, but only as to 
him who offended. 

The third reaſon was for avoidingof confuſion ; for if as well 
the half blood as the whole blood thould be equally heritable, 
then in many caſes confuſion and incertainty will enſue who 
ſhould be the next heir; and if a man would advance any that is 
of half blood to him, he might eaſily convey ſome of his inhert- 
tance to him at his pleaſure: and therefore it was concluded, 
that the common law, which prefers the whole blood before the 
half blood, was grounded on greater reaſon than the civil lau 
in this point: (yet in ſome caſes the half blood may inherit by 
our law, i. e.) Aut jure ſiue ratione doni, and in that the com- 
mon law doth admit the half bloed to inherit. As if a man 
makes a gift to one and his heirs of his body, and he hath iſſue 
a ſon and a daughter by one venter, and a ſon by another 
venter, and the father dies, and the elder fon enters and dies, 
the younger ſon ſhall inherit per formam dont, for he claims as 
heir of the body of the donee, and not generally as heir to his 
brother; and this is the reaſon that Littleton faith, (a) g⁰tiʃ 
poſſe fratris de feodo ſunplici facit ſororem efſe hæredem in 
which rule every word is to be obſerved. 

I. That the brother ought to be in actual poſſeſſion of the 
fee and freehold, either by his own act, (6) or by the actual poſ- 
ſeſſion of another; but it neither by his own act, nor by the poſ- 
ſeſſion of another, he gains more than deſcends to him, the bro- 
ther of the half blood ſhall inherit ; and therefore if land, rent, 
(e) advowſon, &c. deſcends to the elder brother, and he dies be- 
fore any entry by him made into the land, or receive the rent, or 
preſentto the church, the younger brother ſhal] inherit: and the 
reaſon thereof is, that of all hereditam, in poſſeſſ. he who claims 


ſuch 
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ſuch hereditaments' as heir, ought to make hichſelf heir to Lit. ſect. 3. 
him who was laſt actually ſeiſed, as it is held 11 H. 4. 11. 19 

Ail. 27. 34 Aſſ. 10. 19 E. 2. guare imp. 177. 45 E. 3. 13. and 

Littleton, cap. 1. For if there be father, uncle, and ſon, and Co. Lit. 11. b. 
the ſon purchaſes land, and dies without iſſue, and the land “s! 
deſcends to the uncle, if the uncle dies before entry, the land 

ſhall not deſcend to the father, for then he ought to make him- 

ſelf heir to him who was laſt actually ſeiſed, and that was the 

ſon; and therefore Littleton ſaith in ſuch caſe, if the uncle 

enter; &c, then the father ſhall have the land as heir to the 

uncle; and in this caſe the father was laſt actually ſeiſed, and Q_Carth. 128. 
the ſiſter cannot claim the land as heir to the father; for the 

younger ſon is heir to him: but if the elder ſon enters, and by 

his own act hath gained the actual poſſeſſion, or if the lands 

were leaſed for years, or in the hands of a guardian, and the Co. Lit. 15. b. 
leſſee or guardian poſſeſs the land, there the poſſeſſion of the 

leſſee or guardian doth veſt the actual fee and freehold in the 3 Wilſon 527. 
elder brother: and in ſuch cafe the ſiſter ſhall inherit as heir 

to her brother, who was laſt actually ſeiſed: but of a reverſion, 

or a remainder expectant on an eſtate for life or in tail, there 

he who claims the reverſion as heir, ought to make himſelf 

heir to him who made the gift, or leaſe, if the reverſion or re- 

mainder deſcend from him : or it a man purchaſe ſuch rever- 


ſion or remainder, he who claims as heir ought to make him- 


ſelf heir to the firſt purchaſer; and all this appears, 24 E. 3. Co. Lit. 12. a, 

24. 37 Aſſ. 4. 40 E. 3. 9. 42 E. 3. 10. 45 E. 3. Releaſes 28. 

40 E. 3. 12. 7 H. 5. 3 & 4. 8 Aſſ. 6. 35 Al 2. 5 E. 4. 7. 3 

H. 7. 5. 40 Aſſ. 6. 21 Hf. 7 33. And by thele rules (good 

reader) you will well underſtand your books, and the true rea- Co. Lit. 15. b. 

ſon of them; and by that which hath been ſaid it appears, 

that if the King, by his letters patent, create one a Baron, 

and gives the dignity to him and his heirs, and he hath iſſue 

a ſon and a daughter by one venter, and a fon by another, and 

dies, and afterwards the elder ſon dies without iſſue, in this | 

caſe the dignity ſhall deſcend to the younger; for it cannot Cro. Car. 6or, 

be ſaid that the elder ſon was in poſſeſſion of the dignity, no 

more than of his blood, for the dignity is inherent to his blood ; 

and neither by his own act, nor by the act of any other doth 

he gain more actual poſſeſſion (if it may be fo termed) than by 

the law deſcended to him; and then the younger brother ſhall 

make himſelf heir to his father, and not to his brother; fo that 

the word (þoſe/ſio) which is but pedis poſitio, extends only to Co, Lit. 15. b. 

things of which a man by his entry or other act may get the 

actual poſſeſiion. 

2. Littleton ſaith, poſſeſſes fratris de feodo ſimplici, and theſe | 

words, feodum ſimplex, exclude eſtates tail. Co, Lit, 15. b. 

F' 4 3. Facit 
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3. Facit ſororem heredem, by which is implied, that in this 
caſe, ſoror eff heres 2 and that the law without other act 
doth not make the ſiſter heir; but the younger brother is after 
the death of the elder brother heres natus to his father. But 
the act by which the elder brother gains actual poſſeſſion facit 
ſororem heredem ; ſo that when the elder fon hath not actual 
poſſeſſion, or if it be ſuch an inheritance of which an actual 
poſſeſſion cannot be gained per pedis poſitionem, or by ſome other 
act, it ſhall by law deſcend to the brother of the half blood: 

and fo it was concluded by the plaintiff's counſel, that the fa - 
ther, or mother, or brother of the half blood, might be next 
of blood within the purview of the ſaid act; and that in this 
caſe it appears by the verdict, that the mother, and not the 
other ſiſter, ought to take advantage of this forfeiture : but 
the court reſolved, that the ſaid points on the ſtatute who 
ſhould be next of blood to enter for the forfeiture, could not 
come in judgment in this caſe, becauſe the iſſue was joined 
upon a collateral point, ſcil. Whether Elizabeth the mother 
had the cuſtody of the ſaid Martha at the time of the faid con- 
tract; and therefore all the other matter concerning the for- 
feiture, and who ſhould take benefit thereof, was out of the 


J. iſſue; and the finding of the Jury (as to that) was without 
| Sat. 662. Warrant, and not material: and for this cauſe, although in 
li alk. 663. truth the plaintiff, as it here appears, had good right againſt 
4 the defendant, yet for as much as the iſſue was found againſt 
| — judgment was given that the plaintiff nihil capiat per 
1 Billam. 
; f | Coke and others were of counſel with the plaintiff, and God- 
— frey and others with the defendant. 


1 [Where a verdict, finding more than is in iſſue, ſhall be 
# good for what was in 1fſue, and the ſurplus rejected, ſee 3 Co. 
| . 

5 9. 4 Co. 43, 46. 5 Co. 2. Part 30. 6 Co. 47. 9 Co. 12. 34. 
| 11 Co. 11,13, 20. By the ſtat. 23 Car. 2. c. 24. the father 
þ may diſpoſe of his child or children until 21, although the fa- 
9 ther be under 21, ſee Vaugh. Rep. 177. a good expoſition 
9 upon that ſtat, ſee 2 Blackſt. Com. cap. 5. fol. 67, 87, 97.] 
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Mich. 34 and 35 Eliz. 


In the King's Bench. 


43 


HOMAS BOYTON, clerk, parſon of Heſſet in Suf- Moor 299. 


folk, brought an audita querela againſt William An- 
drews and Lewis Sympſon, ſetting forth how the defendants 
in the King's Bench had recovered againſt the plaintiff 5ol. 
debt and damages, and that after the judgment, ſcil 2. Julii, 
31 Eliz. at Bury St. Edmunds, in the county of Suffolk, with- 
in the liberty and franchiſe of Sir Roger Townſhend, Knt. 


and William Dixe, Eſq. by Purdey and Dey, virtute cujuſdam - 


warranti nuper antea eiſdem prædictis Rogero & Will“ Food. vir- 
tute cujuſdam warrant: eiſdem Roger” & Mill per Philippum Til- 
ney Armig tunc vicecom” prædict com Suff. ſub figil offictt ſui con- 


fecb, de & ſuper quodam breve de capias ad ſatisfaciendum præ- 


fat MWillieimo Andrews & Lodovico Sympſon de debit” & damnis 
pred, ad proſecutionem ipfius Will' Andrews & Lodrvic a pred? 
curia noftra coram nobis emanan', et vic' pradie? Suff. nuper diret?, 
&c, the ſaid Tho. Boyton was taken and arreſted in execut. 
until the ſaid Roger and Will. Dixe, the faid Tho. Boytoa at 
Lambeth in the county of Surry, the ſaid debt and damages 
not ſatisfied, extra priſonam prædic? evadere & ad largum quo 
voluit ire permiſerunt. The defendants pleaded, that the did 
Roger and Will. Dixe, non permiſerunt eundem Tho. Boyton 
extra priſonam pred” evadere, & ad largum ire que voluit, modo 
& forma prout, &c. And thereupon the jury gave a ſpecial 
verdict to this effect; that the plaintiff was in execution 


prout, &c. and that the ſaid _ and Witliam Dixe, Bailiffs 
3 of 
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BoyTon's Caſe. Part III. 


of the ſaid franchiſe adduxerunt him to Weſtminſter within 
the county of Middleſex, die Lung ante retorn' brevis de capias 
ad ſatisfaciend', (the day of the return being die Lune poſt 
craſtin” Animarum) ſo that the Bailiffs miſtook the day of re- 
turn; and that the ſaid Bailiffs, in the interim, before the re- 
turn of the writ, at the requeſt of the plaintiff, carried him 
to Lambeth within the county of Surry ; which town of Lam- 
beth is next adjoining to Weſtminſter, but out of the way, and 
not in the way from the county of Suffolk to Weſtminſter. 
And that at the return of the ſaid writthe Bailiffs did deliver the 
ſaid Boyton to the priſon of the King's Bench by virtue of the 
ſaid writ ; and that the plaintiff, from the time of the arreſt, 
until the return of the ſaid writ and delivery of him to the 
priſon aforeſaid, did remain and continue with the Bailiffs by 
virtue or colour of their warrant. And whether on the whole 
matter the plaintiff were at large and out of priſon, was the 
queſtion : and judgment was againſt the plaintiff; and in this 
Caſe theſe points were unanimouſly reſolved by the court. 

Firſt, it was objected, that the command of the writ of capias 
ad ſatisfactendum was to have the body of the plaintiff at the 
Court of King's Bench, which then was at Weſtminſter ; and 
for as much as they carried the priſoner beyond Weſtminſter, 
that is to ſay, to Lambeth in another county, which was not 
warranted by the writ, it muſt of neceſſity be an eſcape : for 
the writ gavethem authority to bring him to Weſtminſter, for 
there was the King's Bench; and therefore when they carry 
him farther, to Lambeth in another county, it is without 
warrant, and by conſequence an eſcape; for the Bailiffs could 
not have the cuſtody of him there as Bailiffs of the franchiſe, 
for that was out of the franchiſe; and by force of the writ they 
could not have cuſtody of bim, becauſe they have not purſued 
the writ ; and if the Bailiffs ſhould be ſuffered to carry him to 
Lambeth, by the ſame reaſon they may carry him to York, or 
to any other remote part of the realm, at their pleaſure. 

Secondly, it was faid, that in as much as the writ, which 
is their warrant, was to have his body at the court of King's 
Bench ſuch a day, they ought to bring the body the uſual way 
to Weſtminſter, where the King's Bench then was, for ſo 
much is implied by the writ ; and therefore the carrying of his 
body to Lambeth in another county, was without warrant, 
and by conſequence an eſcape, and the plaintiff thereby out 
of their cuſtody, 

To which i: was anſwered, and reſolved by the court, that, 
firſt, there was a difference between the cuſtody of one in 
execution within the franchiſe or county where the com- 
mon gaol is, or the office of the Sheriff or Bailiffs ex- 
tends, and where the Sheriff or Bailiff hath the cuſtody 

of 


Part III. BoyTox's Caſe. 


of one in execution out of their franchiſe or county, as in the 
caſe at bar by force of a writ: for if the Sheriff or Bailiff of a 
liberty aſſent that one who is in (a] execution and under his 
cuſtody go out of the gaol for a time, and then to return, al- 
though he return at the time, yet it is an eſcape. So if the 
Sheriff, &c. ſuffer him to go by bail or (5) baſton, for the 
Sheriff or Bailiff ought to keep him in (c) ſalva & ara cuſte- 
dia. And the ſtat. of Welt. 2. cap. 11. faith, guod carceri manu- 
cipentur in (d) ferris, ſo as the Sheriff may keep them who are 
in execution in fetters and irons, to the end they may the 
ſooner ſatisfy their creditors. And with that agrees a reſolu- 
tion, Trin. 24 H. 8. by the advice of Fitz James and (e) Nor- 
wich, C. Juſtices, and Fitzherbert and Spilman Juſtices, that 
by the law, thoſe who are in execution ſhall not go at their 
liberty within the priſon, nor out of the priſon with the keep- 
er, but ſhall be kept in ſtrict ward, vive Dyer (f) 249. b. and 
the ſtatutes of 2 R. 2. cap. 12. & Weſtm. 2. cap. 11. But it 
was adjudged, where the Sheriff hath one in execution for 
debt, and a (g) habeas corpus iſſues out of the K. 's Bench to have 
the body of him who is in execution in the ſame court at a cer- 
tain day, by force of which writ, the Sheriff, before the return 
of the writ, brings his body to an inn in Smithfield towards 
Weſtminſter, and the priſoner of his own head goes without 
any keeper to Southwark, in the county of Surry, and the next 
morning comes again to the Sheriff to Smithfield, and at the 
return of the habeas corpus the Sheriff delivers his body in court ; 
this was no eſcape, 

And ſo it was adjudged in this court 31 Eliz. in Charnock's 
caſe, who was Sheriff of Bedford, for the effect of the com- 
mand of the writ was perfor med, cl. to have his body in the 
King's Bench ſuch a day; and this ſtands with great reaſon, 
for the Sheriff, &c. may more itrongly guard his gaol, than 
every inn or other place through which he travels; a fortiori 
in the caſe at bar, for he was always under the cuſtody of the 
Bailiſfs. And the writ doth not command the Sheriff to 
bring him the direct or uſual way to Weſtmminſter, &c. 
but only to have his body in the King's Bench, &c. ſuch a day. 


And therefore if one be Sheriff of two counties, and hath ar- 
reſted and taken ſeveral perfons in execution in the ſeveral 
counties by force of ſeveral capias ad ſatrsf. directed to him; he 


may in that cafe bring one priſoner out of the one county in- 
to the other, to carry them both together to the King's Court 
at Weſtmin. without any eſcape ; and what way or place t e 
Sheriff thinks moſt ſure for him, he may take. 

And ſome conceived that the caſe at bar was ſtronger, be- 
cauſe the priſoner went to Lambeth at his own requeſt; and 
therefore he ſhall not diſcharge himſelf by audita querela 
in this caſe. And for as much as eſcapes are ſo () penal 


to Sheriffs, Bailiffs of . and Gaolers, the Judges 
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of the law have always made as kind and favourable conſtruc- 
tions as the law would ſuffer, in favour of Sheriffs, Bailiffs 
of liberties, and Keepers of priſons, who are officers and 
miniſters of juſtice, And to the intent that every one ſhould 
bear his own (a) burthen, the Judges would never adjudge 
one to make an eſcape by any ſtrict conſtruction. 

And therefore if one in execution eſcapes out of priſon, and 
flies into another county, it may be argued that this ſhall be 
an eſcape, although he be re-taken on freſh ſuit, becauſe the 
Sheriff cannot have the cuſtody of him in (65) another county, 
in regard he is not Sheriff there, neither doth his authority ex- 
tend thither. But the Judges, nevertheleſs, will adjudge it 
no eſcape, becauſe the Sheriff did all he could, and by his (c) 
freſh ſuit hath re-taken him before any action brought, ſo in 
the caſe at bar, when the priſoner is once out of the proper 
county, although he goes into another county which is not in 
the way to Weſtm. where the K.'s Bench fits; this, by a fa- 
vourable conſtruction in law, is not an eſcape, if at the day of 
the return he have the body of the defendant in court. And 
if the Sheriff, &c. ſhould be compelled to bring his priſoners to 
the K.'s Court as in rea linea, it would be too full of hazard 
and very dangerous for Sheriffs, &c. 

Secondly, it was reſolved, that if one in execution eſcape 
of his own wrong, and be re-taken, he ſhould never have an 
audita (d) quereia to diſcharge himſelf of the impriſonment, 
becauſe he call not take advant. of his own wrong; and in ſuch 
caſe it is lawful for the gaoler to re-take him, as it more fully 
appears in the following caſe : and where it was objected, that 
the writ was not good, becauſe it doth not appear that the war- 
rant made by the Bailifis was in writing ; for the words of the 
writ are, virtute cujuſdam warranti, and doth not fay in writ- 
ing, as hath been ſaid. But that exception was difallowed by 
the court; for the ſentence is, (/) virtute cijuſdum warrantt 
per prafat' R. & M, fact & direch', &c. by which words (act 
& aire?) is implied that it was in writing. 

Another exception to the writ was taken, that it doth not 
appear thereby when the judgment was given, nor when the 
capias ad ſatisſaciendum iſſued, nor when it was returned, fo 
that it might appear that the defendant was arreſted by force of 
it aſter the tee of the writ, and before the return of it; but 
that exception was alſo diſallowed by the court; for as much 
as it (g) appears by the writ, that the ſaid Thomas Boyton the 
plaintiff, virtute brevis pred” captus & arreſtatus fuit in execu- 
tione, by theſe words it is implied, that it was lawfully and duly 


done. And it was agreed, that writs are more compendious 


than counts, and counts than other pleadings, for writs com- 
prehend the effect and ſubſtance without circumſtance of time 
or place, and other circumſtances. Et idea dicuntur brevia, 
prepter cerum brevitatem. 


Sir 


Part III. 


Sir GEORGE BROWN's 
Caſe. 


Hil. Term. 36 Eliz, in B. R. Rot. 440. 


ILLIAM SPENCER, late of Swindon in the county 
aforeſaid, Yeoman, and Thomas Spencer, late of 

Swindon in the county aforeſ. Yeoman, were attached to an- 
ſwer James Lynch of a plea wherefore with force and arms 
they entered into one meſſuage, one barn, one garden, eighty 
acres of land, eighty acres of meadow, and eighty acres of 
ſture, with the appurtenances, in Swindon, which George 
Brown: Ent. to the aforeſ. James demiſed for a term which is 
not yet ended, and ejected him from his farm aforeſaid, and 
other harms did unto him, to the grievous damage of the ſaid 
James, and againſt the peace of the lady the now Queen, &c. 
and whereupon the ſaid James, by Thomas Cowper his attor- 
ney, complaineth, that whereas the aforeſ. George Brown on 
the 22d day of Oct in the 35th year of the reign of the now 
Q. at Swindon aforeſ. had demiſed to the ſaid James the tene- 
ments aforeſ. with the appurtenances, to have and to hold the 
ſame tenements, with the appurtenances, to the ſaid James and 
his aſſigns, from the feaſt of St. Michael the Archangel then 
laft paſt, until the end and term of four years from thence next 
enſuing, and fully to be completed: by virtue of which ſaid 
demiſe, the ſaid James entered into the tenements aforeſaid 
with the appurten. and was thereof poſſeſſed ; and being ſo poſ+ 
ſeſſed, thereof the aforeſ, Will, and Tho, afterwa, that is to ſay, 


on 


Cro. Eliz. 513. 
it is Rot. 445. 
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on the 22d day of October aforeſaid in the 35th year aſoreſ. 
with force and arms, &c. entered into the tenements aforeſaid, 
with the appurtenances, which the ſaid George Brown to the 
ſaid James in form aforeſaid demiſed for the term aforeſaid, 
which is not yet ended, and ejected him the ſaid James from 
his farm aforeſaid, and ocher harms, &c. to the grievous 
damage, &c. and againſt the peace, &c. whereupon he ſaith 
that he is injured, and hath damage to the value of 201. and 
therefore he bringeth ſuit, &c. And the aforeſ. William and 
Thomas by John Paxton their attorney come, and defend the 
force and injury, when, &c. and ſay that they are not gulity 
of the treſpaſs and ejectment atoref. as the aforeſ. James above 
againſt them complaineth : and of this they put themſelves 


upon the country; and the aforeſ. James likewile, &c. There- 


fore it is commanded to the Sheriff, that he cauſe to come here 
in eight days of the Purification of the bleſſed Mary 12 good 
and lawful men, &c. by whom the truth, &c. and who neither, 
&c. to recogniſe, &c. becauſe as well, &c. Afterward the pro- 
ceſs between the parties aſorſ. was continued of the plca aforeſ. 
by the jurors between them put being reſpited here until this|day, 
that is to ſay, in eight days of St. Mich. in the 37th year of 
the reign of the lady the now Q. unleſs the Juſtice of the lady 
the Q. aſſigned to take the aſſizes in the county aforeſ. by the 
the form of the ſtat. upon T hurfday the 17th day of July laſt 
Paſt, at New Sarum in the county aforeſ. firſt came. And now 
here at this day come as well the aforeſ. James Lynche, as the 
aforeſ. Will. Spencer and Thomas Spencer by their attornies, 
aforeſ. and the aforeſ. Juſtices of aſſize before whom, &c. ſent 
here their record in theſe words ; afterw. at the day and place 
within contained before Tho. Walmeſley, one of the Juſtices 
of the lady the Q. of the Bench, and Ed. Fenner, one of the 
Juſtices of the ſaid lady the Q. aſſigned to hold pleas before the 
Q. herſelf Juſtices of the lady the Q aſſigned to take the aſſizes 
in the county of Wilts, by form of the ſtatute, &c. came as 
well the within named James Lynche as the ſaid within writ- 
ten Will. Spencer, and Tho. Spencer by their attornies within 
mentioned; and the jurors of the jury whereof within mention 
is made being called, ſome of them, that is to ſay, William 
Garret of Shaw, Gent. William Bury of Crickland, 'Thomas 
Buckley of Nether Haven, Gent. William Morſe of Haydon, 
John Noyſe of Graſton, Richard Legge of Nether Haven, 
Thomas Smith of Kennet, Thomas Sloper of Mounton, and 
William Gouldeſborough of the ſame came, and are ſworn of 
the ſame jury, and becauſe that the reſt of the jurors of the. 
jury did not appear, thereſore others of the ſtanders-by, choſen 


y the Sheriff of the county aſorcſaid at the requeſt of the ſaid 
| | James, 
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James, and by the command of the Juſtices aforeſ. were new 
ly put, whoſe names to the panel within written are filed, ac- 
cording to the ſtat. in ſuch caſe _ made and provided: and 
the jurors ſo of new put, that is to ſay, 'Thomas Sringer, Will. 
Bundy, and Will. Haſcall, being likewiſe called came, who 
to ſay the truth of the matter within contained, together with 
the other jurors aſoreſ. firſt impanelled, being choſen, tried 
and ſworn, ſay upon their oath, that the aforeſ Will. Spencer 
is not guilty of the treſpaſs and ejectm. within written, as the 
ſaid Will. hath within alledged ; and further the ſaid jurors, 
as to all the treſpaſs and ejectm. aforeſ. within written, except the 
treſpaſs and ejectm. in the meſſuage within contained, and 26 
acres of the tenements within ſpecified by the aforeſ. Thomas 
Spencer within ſuppoſed to be done, they ſay upon their oath, 
that the ſaid Tho. is not thereof guilty, as the ſaid Tho. like- 
wiſe thereof within alledgeth ; and as to the treſpaſs and eject- 
ment within ſpecified in the aforeſ. meſſuage and 26 acres of 
land within ſuppoſed to be done, the ſame jurors ſay upon their 

oath, that long before the within written time when it is ſu 
pores the treſpaſs and ejectment aforeſ. to be done, one Rich. 
ridges, Knt. was ſeiſed as well of the aforeſ. meſſuage and 
26 acres of land with the appurtenances, as of the reſidue of 
the other tenements within written, with the appurtenances, in 
his demeſne as of fee; and being ſo ſeiſed thereof the ſaid 
Rich. long before the time aforeſ. when, &c. by his certain 
writing of ſeoffment indented, in conſideration of a certain 
jointure of one Johanna his wife, daughter of Will. Spencer, 
Knt. deceaſed, then afterwards to be had and made, gave and 
8 and in his ſaid writing indented confirmed to John 
inchcombe the elder, of Newbury, in the county of Berks, 
and John Knight of Newbury aforeſ. the aforeſ. meſſuage and 
26 acres of land, in which, &c. (amongſt other things,) to have 
and to hold the faid meſſuage and 26 acres of land, in which, 
&c. (amongſt other things,) to the ſaid John Winchcombe 
and John Knight, their heirs and aſſigns for ever, neverthe- 
leſs under this condition following, that is to ſay, that the ſaid 
John Winchcombe and John Knight, within one month next 
enſuing aſter the date of the ſaid writing, by their ſufficient 
writing in law, as by the Jearned counſel in the law of the 
ſaid Richard Bridges it ſhould be adviſed, ſhould give, grant, 
and deliver the aforeſaid meſſuage and 26 acres of land, in 
which, &c. (amongſt other things, to the ſaid Richard and 
the ſaid Johanna his wife; to have and to hold the faid 
meſſuage and 26 acres of land, in which, &c. (amongſt 
other things,) to the faid Richard and the ſaid Johanna 
his wife, and to the heirs of the bodies of the ſaid 
Richard and the ſaid Johanna his wife, betwixt the faid 
Richard and the ſaid Johanna lawfully begotten ; _— 
ctault 
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default of ſuch iſſue, the remainder thereof to the right heirs of the 
aforeſ. Richard for ever, of the chief lords of the fee by the ſer- 
vices thereof due and of right accuſtomed, as by the faid writin 

of feoffment indented, ſealed with the ſeal of the ſaid Richard 
Bridges, and bearing date the 23d day of January in the 32d year 
of the reign of the Lord Henry the 8th, late King of England, to 
the jurors aforeſ. in evidence ſhewed, more fully appeareth ; and 
that by virtue of the ſaid feoffment, the aforeſ. John Winchcombe 
and John Knight were ſeiſed of the aforeſ. meſſuage and 26 acres of 
Jand, in which, &c. (amongſt other things) in their demeſne as of 
fee, upon the condition aforeſaid : and further the jurors aforeſ. 
ſay upon their oath, that the ſaid John Winchcombe and John 
Knight being ſo ſeiſed thereof long before the aforeſ. time, when, 
&c, and within the ſaid one month next enſuing, after the date of 


the ſaid writing of feoffment indented at Walcot aforeſaid in per- 


formance of the condition aforeſ. and at the requeſt of the ſaid 
Rich, Bridges, by their certain writing indented of feoffment, con - 
veyed, enfeoffed and delivered, and by their ſame writing indent- 
ed, did confirm to the aforeſ. Rich. Bridges and Johanna his wife 
the aforeſ. meſſuage, and 26 acres of land, in which, &c. (amongſt 
other things;) to have and to hold the aforeſ. meſſuage, and 26 
acres of land, in which, &c. (amongſt other things) to the aforeſ. 
R. Bridges and Johanna his wife, and the heirs of the bodies of 
them the ſaid Rich. and Johanna betwixt them lawfully begotten 
and for default of ſuch iſſue, the remainder thereof to the right 
heirs of the ſaid R. Bridges for ever, of the chiet lords of the fee by 
the ſervices thereof due, and of right accuſtomed, as by the ſaid 
writing of feoffment indented, ſealed with the ſeals of the ſaid 
John Winchcombe and John Knight, and bearing date the 6th 


day of February in the 32d year of the reign of the aforeſ. late 


King Henry the 8th aforeſ. and to the jurors aforeſ. in evidence 
ſhewed, it more fully appeareth : and that by virtue of the ſaid 
feoffment, the aforeſ. Rich. Bridges and Johanna were ſeiſed of the 
aforeſ. meſſuage and 26 acres of land, in which, &c. (amongſt 
other things) in their demeſne as of fee-tail, that is to ſay, to the 
ſaid Rich. and Johanna, and the heirs of their bodies between them 
lawfully begotten ; the remainder thereof to the right heirs of the 
ſaid Rich. as above is ſaid ; and the ſaid Rich. and the ſaid Johan- 
na being ſo ſeiſed thereof had iſſue of their bodies between them 
lawfully begotten, one Anthony Bridges their ſon yet living and 
in full life being, that is to ſay, at Weſt Shefford in the county of 
Berks; and that afterwards, and before the ſaid time, when, &c. 
the aforeſaid Richard Bridges and Johanna being ſeiſed of the 
aforeſaid meſſuage and 26 acres of Jand, in which, &c. 
(amongſt other things,) in form aforeſaid, the ſaid Richard 
before the aforeſaid time, when, &c. at Ludgerſhall in the 
ſaid county of Wilts, of ſuch his eſtate died thereof ſeiſed: and 
the aforeſaid Johanna him ſurvived and held herſelf in in the 
aforeſaid meſſuage and 26 acres of land, in which, &c. (amongſt 
other things) and was thereof ſole ſeiſed in her demeſne 7 of 

cou 


„ „ n e MF _ 7» 4.27 * 


Part III. Pleadings in Brown's Caſe. 


fee tail in form aforeſ. the remainder thereof over as before 
is ſaid: and further the jurors aforeſ. ſay upon their oath, that 
the ſaid Johanna being ſo ſeiſed thereof the aforeſ. Anthony 
Bridges on the 4th day of December in the 32d year of the 
reign of the ſaid lady the now Q. at Walcot aforeſ. by his in- 
denture made between the aforeſ. Anthony Bridges, ſon of 
the aforeſ. Richard and Johanna, and Barbara then wife of the 
ſaid Anthony, and one Edward Langford, Gent. by the name 
of Anthony Bridges of Weſt Shefford, otherwiſe Great Shef- 
ford, in the county of Berks, Eſq. and Barbara his wife, and 
Edward Langford of Lincoln's Inn, Gent. of the one part, and 
one George Brown, Knt. by the name of George Brown, Eſq. 
ſecond ſon of the Right Hon. Anthony Viſcount Brown, Knt. 
of the moſt noble order of the Garter, of the other part ; 
which other part ſealed with the ſeals of the ſaid Anthony 
Bridges, Barbara, and Edward Langford, bearing date the 
ſame day and year, to the jurors aforeſ. in evidence ſhewed, 
it was covenanted, granted, condeſcended unto, concluded 
and fully agreed by and between the faid parties to the faid in- 
denture, in manner and form following; that is to ſay, that 
the ſaid Anthony Bridges ſon of the ſaid Richard Bridges and 
Johanna, and Ed. Langford, covenanted and granted for them- 
ſelves their heirs and aſſigns, to and with the aforeſ. George 
Brown, his heirs and aſſigns, by the ſame indenture, that 
they the ſaid Anth. Bridges ſon of the aforef. Rich. Bridges 
and Johanna, and Barbara, together with the aforeſ. Edward 
Langford before Eaſter term then next following, would levy 


and acknowledge before the Juſtices of the ſaid lady the Q. of 


the Bench at Weſtm. a certain fine or diverſe fines with pro- 
clamations, according to the courſe of fines in the ſaid court 
uſed, to the aforeſ. George Brown, of all that manor of Kint- 
bury, with all and ſingular the rights, members and appurt. 
in the aforeſ. county of Berks ; and of all the meſſuages, lands 
and tenem. rents, ſervices, advowſons, patronages, liberties, 
privileges, profits and hereditaments, with all and fingular 
their appurt, to the faid manor belonging or appertaining, and 
alſo of the aforeſ. whole tenem. within ſpecified, by the name 
of the lands, tenem. and hereditam, with the appurt. called or 
known by the name of Walcot, lying in Swindon within writ- 
ten, whereof the aforeſ. meſſuage and 26 acres of lands then 
were and yet are parcel : as alſo of all the meſſuages, cottages, 
lands, tenem. rents, ſervices and hereditaments whatſoever to 
the ſame belonging, occupied, reputed, demiſed or taken as 
part or parcel thereof, by the name of 40 meſſuages, 20 tofts, 1 
dovehoule, 30 gardens, 20 orchards, 1000 acres of land, 300 
acresof meadow, 1000 acres of palture, ioo actes of wood, 500 

acres 
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acres of furze and heath, and 40s. of free rent, with the ap- 


- Purtenances in Kintbury, Holt, Hungerford, Walcot, and 


Swindon, in the counties of Berks and Wilts, or by whatſo- 
ever number of acres, either ſole or together with any other 
manors, lands, tenements and hereditaments, and that the 
aforeſ. fine, or the aforeſ. fines, concerning the premiſes in the 
faid indenture before mentioned, and the execution of the fine 
or fines ſhould be and enure to the uſe of the faid Geo. Brown 
his heirs and aſſigns for ever, and to no other uſe, intent or 
purpoſe : and the ſaid jurors further ſay, that in performance 
and accompliſhment of the covenant and agreement in the 
ſaid indenture, between the ſaid Anthony Bridges the fon of 
the ſaid Richard and Johanna, Barbara and Edward Langford, 
and the ſaid George Brown in form aforeſ. mentioned, after- 
wards, and before the aſoreſ. Eaſter term, that is to ſay, in the 
term of St. Hilary in the 32d ycar of the reign of the ſaid lady 
the now Q. aforeſ. a certain fine was levied in the court of the 
ſaid lady the Q. at Weſtm. in the ſaid county of Middleſex, 
before Edmund Anderſon, Francis Windham, Will. Periam, 
and Thomas Walmſley, then Juſtices of the ſaid lady the Q. 
and other the lady the Q.'s faithful people then there preſent, 
between the aforeſ. George Brown plaintiff, and the aforeſaid 
Anthony Bridges (ſon of the ſaid Richard and Johanna,) and 
Barbara his wife, and Edward Langford, Gent. deforceants, 
of the whole tenements in the ſaid indenture ſpecified, where- 
of the ſaid meſſuage and 26 acres of land are, and at the time 
of the levying of the ſaid fine were parcel (amongſt other 
things) by the names of the manors of Kintbury and Fally, 
otherwiſe Great Fally, with the appurtenances, and 60 meſ- 
ſuages, 20 tofts, 3 dove-houſes, 40 gardens, 50 orchards, 4000 
acres of lands, 300 acres of meadow, 4000 acres of paſture, 
300 acres of wood, 1000 acres of furze and heath, and 61. 
1 hh 4d. of rent, with the appurten. in Kintbury, Holt, Fally, 
otherwiſe Great Fally, Hungerford and Welt-Shefford, other- 
wiſe Great Shefford : as alſo of the rectory of Great Fally with 
the appurtenances, and free warren and liberty of a park in 
Weſt-Shefford, otherwiſe Great Shefford; and alſo the free 
fiſhery in Kennet in the county of Berks, and of the manor of 
Buddeſden, with the appurtenances, and 20 meſſuages, 10 tofts, 
12 gardens, 8 orchards, 1000 acres of land, 100 acres of mea- 
dow, 10GO acres of paſturę, 200 acres of wood, 500 acres of 
furze and heath, and 40s. rent with the appurtenances in Bud- 
deſden, Ludgerſhall, Walcot, and Swindon in the county of 
Wilts; whereupon a plea of covenant was ſummoned be- 
tween them in the ſaid court, that is to ſay, that the ſaid 
Anthony, Barbara and Edward, acknowledged the faid ma- 
nors, tenements, heteditaments, rents, rectory, warren, liberty 

and 
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and fiſhery, wich the appurtennaces, in the ſaid fine contained, 
to be the right of the ſaid George, as thoſe which the ſaid 
George had of the gift of the ſaid Anthony, and the ſame re- 
miſed and quit-claimed from the faid Anthony, Barbara, and 
Edward, and their heirs, to the aforeſ. George andahis heirs for 
ever. And beſides the ſaid Anthony and Barbara granted for 
them and the heirs of the ſaid Anthony, that they would war- 
rant to the aforeſ. Geo. and his heirs the aforeſ. manors, tene- 
ments, rents, rectory, warren, and liberties, and fiſhery, with 
the appurtenances in the ſame fine contained, againſt the 
ſaid Edward and his heirs for ever; and for that recognition, 
releaſe, quit claim, warranty, fine and concord, the ſaid George 
granted to the aforeſ. Edward a certain yearly rent of 100 
pounds, to be iſſuing out of and in the aforeſ. manors, tene- 
ments, rent, rectory, warren, liberties and fiſhery, with the 
appurtenances in the ſame contained ; and the ſame to him did 
render in the ſame court, to have, and to hold, and perceive 
the ſaid yearly rent of 1001. to the ſaid Edward for the whole 
life of the ſaid Johanna, by the name of the lady Johanna 
Bridges, mother of the ſaid Anthony, at the feaſt of the An- 
nunciation of the blefſed Mary the Virgin, the Nativity of St. 
John the Baptiſt, St. Michael the Archangel, and the Birth 
of the Lord, by equal portions yearly to be paid for the whole 
life of the ſaid Johanna; the firſt payment whereof to begin 
at the firſt of the feaſts aforeſ. which next after the deceaſe of 
the ſaid Anth. ſhould happen to be, and if it ſhould happen the 
ſaid yearlyrent of 1001. or any part thereof to be behind in part 
or inall after any of the aforel. feaſts, in which (as before is ſaid) 
it ought to be paid, not paid by the ſpace of 30 days; that then 
and ſo often, the ſaid Geo. and his heirs ſhould forfeit to the ſaid 
Edw.41. 158. nomine pena, as often as the ſaid yearly rent of 
1001. or any parcel thereof ſo to be behind ſhould happen, and 
that then and ſo often it ſhould be well lawful to the ſaid Edw. 
all the life-time of the ſaid Johanna, into the aforeſ. manors, 
tenements, rents, rectory, warren, liberty, and fiſhery, with 
the appurtenances in the ſaid fine contained, and every part and 
parcel thereof, to enter and diſtrain, and the diſtreſſes fo there 
taken and had, lawfu'ly to lead, carry away, and drive, and 
the ſame to keep, until as well of the aforſaid yearly rent of 
100 J. with the arrearages thereof, if any ſhould be, as of the 
aforeſaid 41. 1 $5. nomine pœnæ, as before is ſaid, he ſhould 
be fully ſatisfied and paid. Alſo the aforeſaid George 


granted to the aforeſaid Anthony and Barbara the aforeſaid 
manors of Buddeſden and Fally, otherwiſe Great Fally, 
with the appurtenances and 20 meſſuages, 10 tofts, 10 gar- 
dens, 6 orchards, 1000 acres of land, 100 acres of mea- 
dow, 1000 acres of paſture, 100 acres of wood, 500 acres 

of 
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of furze and heath, and 508. rent, with the appurtenances in 
Buddeſden, Ludgerſhall, Fally, otherwiſe Great Fally, and 
Welt Shefford, and the rectory of Great Fally, with the ap- 
purtenances, and free warren, and liberty of a park in Weſt 
Shefford, gtherwiſe Great Shefford aforeſ. parcel of the ma- 
nors, tenements and rent aforeſ. with the appurtenances in the 
ſaid fine contained; and the ſame did render in the ſame 
court; to have and to hold to the faid Anthony and Barbara, 
of the chief lords of the fee, by the ſervices which to thoſe 
manors, tenements, rent, reCtories, warren, and liberty of park 
do belong, for the whole lives of the ſaid Anthony and Bar- 
bara, and to the longeſt liver of them, without impeachment 
of any waſte, for the whole life of the ſaid Anthony: and 
after the deceaſe of the ſaid Anthony and Barbara, the fame 
manors, tenements, rent, rectories, warren, and liberties of 
park, with the appurtenances, wholly to return to the ſaid 
George and his heirs; to be holden of the lords of the fee, 
by the ſervices which to thoſe manors, tenem. rent, rectory, 
warren and liberties of park belonging, for ever: and the aſoreſ. 
jurors further ſay upon their oath aforeſ. that the ſaid Johanna 
being ſeiſed of theſaid meſſuage and 26 acres of land, (amongſt 
other things,) with the appurten. in form aforeſ. the ſaid Johan. 
afterwards, and before the within written time when, &c. on 
the 7th day of October in the 32d year of the reign of the ſaid 
lady the now Q. at Swindon aforeſ. by her certain indenture of 
demiſe, between the ſame Johanna, * name of Jane 
Harcourt of Ludgerſhall in the county of Wilts, widow, other- 
wiſe named the lady Johanna Bridges of Ludgerſhall in the 
county of Wilts, widow, of the one party, and Edward Bridges, 
Eſq. Will. Bridges, and Anthony Bridges, ſons of the ſaid Ed- 
mond, and their aſſignees, of the other party made; which 
indenture is dated the 21ſt day of _ in the 32d year of 
the reign of the ſaid lady the now Q. aforeſ as well for and in 
conſideration of the ſurrender of one indenture of demiſe be- 
fore then granted, of all and ſingular the premiſes in the ſaid 
indenture, to the aforeſ. Johanna then after demiſed, or to be 
demiſed of 19 years and more then to come and not expired, 
which the aforeſ. Edmund before that time had and enjoyed, 
as of a former indenture of demiſe, at or before the 2 
and delivery of the ſaid indenture then in evidence ſhewed, 
the aforeſaid Edward Bridges had ſurrendered and delivered 
into the hands and poſſeſſion of the ſaid Johanna, as for divers 
other good cauſes and conſiderations the fame Johanna ipe- 
cially moving, demiſed, granted and to farm let to the ſaid 
Edward Bridges, William Bridges, and Anthony Bridges, 
ſons of the ſaid Edmund, the aforeſaid meſſuage and 26 
acres of land with the appurtenances, (amongſt other things ;) 

to 
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to have and to hold the aforeſaid meſſuage, and 26 acres of 
land (amongſt other things) to the aforeſaid Edmund, Wil- 
liam, and Anthony Bridges, the aforeſ. two ſons of the ſaid 
Edmund Bridges, for the term of their natural lives, and for 
the term of the life of the longeſt liver of them, and every of 
them ſucceſſively to be enjoyed, yielding and paying therefore 
yearly, during the ſaid term, to the aforeſ. Johanna, under and 

y the name of Jane Harcourt, her heirs, and afſigns, 41. and 
2d, of good and Jawful money of England, at the two uſual 
feaſts or terms of the year, that is to ſay, at the feaſt of the 
Annunciation of the bleſſed Mary the Virgin, 40s. and 1d. 
and at the feaſt of St. Michael the Archangel the like ſum of 
408. and 1d. reſidue of the aforeſaid 41. and 2d. as by the 
ſaid indenture of demiſe to the ſaid jurors in evidence ſhewed 
more ſully appeared, by virtue of which demiſe the ſaid Ed- 
mund Bridges, William Bridges, and Anthony Bridges, ſons 
of the ſaid Edmund, were ſeiſed of the aforeſaid mefluage and 
26 acres of land within written, as the law requireth : and 
further the ſaid jurors ſay upon their oath, that the aforeſ. meſ- 
ſuage, and 26 acres of land within ſpecified, and the reſt of 
the tenements in the ſaid indenture of demiſe, by the ſaid Jo- 
hanna under and by the name of Jane Harcourt, to the ſaid 
Edmund, William and Anthony, ſons of the ſaid Edmund, 
in form aforeſaid demiſed, were not uſually demiſed for the 
greater part of 20 years next before the ſame demiſe (as be- 
fore is ſaid) made ſor fo little rent, as by the aforeſaid inden- 
ture thereof now in evidence ſhewed, in form aforeſ. was re- 
ſerved : and the aforeſaid jurors further ſay upon their oath, 


that the aforeſaid Johanna afterwards, and beſore the ſaid 


time when, &c. that is to ſay, on the 29th day of September 
in the 35th year of the reign of the ſaid lady the now Q. at 
Ludgerſhal aforeſaid died: after whofe death the ſaid George 
Brown thereupon entered into the tenements within written, 
with the appurtenances in which, &c. upon the poſſeſſion of 
the ſaid Edmund Bridges, William and Anthony Bridges, 
ſons of the ſaid Edmund, and was ſeiſed thereof as the law 
requireth : and being ſo ſeiſed thereof afterwards and before 
the aſoreſ. time when, &c. that is to ſay, on the within written 
22d day of October in the 35th year aforeſ, demiſed to the ſaid 
James the ſaid whole tenem. within written with the appurt. 
in which, &c, to have and to hold to the ſaid James and his 
aſſigns, from the within written feaſt of St. Mich. the Arch- 
angel, until the end and term within mentioned of 4 years 
from thence next enſuing and fully to be completed; by vir- 
tue of which demiſe the ſaid James entered into the ſaid whole 
tenem. within written with the appurt. and was poſſeſſed there- 
of as the law requireth ; upon whoſe poſſeſſ. of the ſaid James 


the 
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the aforeſaid Thomas Spencer as ſervant of the ſaid Edmund 
Bridges, and by his command at the within wiitten time 
when, &c. entered into the ſaid meſſuage and 26 acres of land, 
and thereupon ejected the ſaid James from bis farm aforeſaid : 
but whether upon the whole matter aforeſ. by the aſoreſ. ju- 
rots in form aforeſ. found, the entry of the ſaid Tho. Spencer 
into the aforeſ. meſſuage and 26 acres of land, with the ap- 
purtenances upon the poſſeſſion of the ſaid James thereof, be a 
good and lawful entry in Jaw or not, the ſaid jurors arc altoge- 
ther ignorant, and pray thereof the advice and difcretion of 
the Juſtices here, &c. And if upon the whole matter aforeſ. 
it ſhall ſeem to the Juſtices and court here, that the aforeſaid 
entry of the aforeſaid Tho. Spencer upon the poſſeſſion of the 
faid James Lynche be not a good and lawful entry in law, then 
the ſaid jurors ſay upon their oath, that the ſaid Tho, Spencer 
is guilty of the treſpaſs and ejectment aforeſaid, in the aforeſ. 
meſſuage and 26 acres of land, as the aforeſaid James againſt 
him within complaineth, and then they aſſeſs the damages of 
the ſaid James, by the occaſion of the ſaid treſpaſs and eject- 
ment beſides his charges and coſts by him about his ſuit in 
this behalf expended to 4d. and for his charges and cofts to 
12d. And if upon the whole matter aforeſaid, it ſhall ſeem to 
the Juſtices and Court here, that the aforeſaid entry of the 
ſaid Tho. Spencer upon the poſſeſhon of the ſaid James be a 
good and lawful entry in law, then the ſaid jurors ſay upon 
their oath, that the ſaid Tho. Spencer is not guilty of the treſ- 
paſs and ejectment aforeſ. in the ſaid meſſuage, &c. within al- 
Jedged: and becauſe the Juſtices here will adviſe themſelves of 
and upon the premiſes before they give their judgment thereof, 
day is given to the parties aforeſaid here, until in 8 days of St. 
Hil. to hear their judgment thereof, becauſe that the ſaid Juſ- 
tices here thereof are not yet, &c. At which day come as well 
the aforef. James as the aſoreſ. Will. and Tho. by their attor- 
nies aforeſaid : and becauſe the Juſtices here will further adviſe 
_ themſelves of and upon the premiles, before they give their 
judgment thereof, day further is given to the parties aforeſ. here, 
until from Eaſter day in 15 days to hear their judgment there- 
of, becauſe the ſaid Juſtices here are not thereot yet, &c. At 
which day here come as well the faid James by George Dun- 
eombe his attorney, as the ſaid Will. and Tho. by their attor- 
nies aforeſaid : and becauſe the Juſtices here will further adviſe 
of and upon the premites, before they give their judgment 
thereof, further day is given to the parties aforeſaid here, un- 
til the morrow of the Holy Trinity to hear their judgm. thereof, 
becauſe the ſaid Juſtices here thereof are not yet, &c. = 
which 
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which day here come as well the aforeſ, James by the aforeſ. 
George Duncombe his attorney, as the ſaid Will. and Tho. 
by their attorney aforcſaid : and becauſe the Juſtices here will 
further adviſe of and upon the premiſes, before they give their 
judgment thereof, further day is given to the parties here, un- 
til in eight days of St. Michael, to hear their judgment there- 
of, becauſe the ſaid Juſtices here thereof are not yet, &c. At 
which day here come as well the ſaid James Linch, by the 
aforeſ. Geo. Duncombe his attorn. as the aforeſ. Will. Spencer 
and Tho. Spencer by their attorney : and upon this the verdict 
aforeſ. being ſeen; and by the Juſtices here fully underſtood, 
it ſeemeth to the ſame Juſtices here, that the aforeſ. entry of 
the aforeſ. Tho. Spencer into the aforeſ. meſſuage and 26 acres 
of land, upon the poſſeſſion of the ſaid James Linch, is not a 
good and lawful entry in law; therefore it is conſidered that 
the aforeſ. James Linch recover againſt the aforeſ. Thomas 
Spencer his term aforeſ. yet to come, of and in the aforeſ. meſ- 
ſuage, and 26 acres of land with the appurtenances and his 
damages aforeſ. to 16d. by the jurors aſoreſ. in form aforeſ. aſ- 
ſeſſed, as alſo 261. 9s. to the ſaid James at his requeſt, for his 


charges and coſts aforeſ. by the court here of increaſe adjudg- 


ed; which damages in the whole do amount to 261. 10s. 4d. 
and that the aforeſ. Thomas be taken, &c. And alſo the ſaid 
James in mercy for his falſe clamour againſt the aforeſ. Will. 
Spencer, of the whole treſpaſs and ejectment aforeſ. and againſt 
the aforeſ. Tho. Spencer of the reſidue of the treſpaſs and 
ejectment aſoreſ. thereof the ſaid Will. and Tho. by the jurors 
aforeſ. above be acquitted ; therefore the ſaid Will. and Tho. 
may go thereof without day, &c. And hereupon the faid 
James prayeth the writ of the lady the Queen, to the. Sheriff of 
the county aforel. to be directed, to give him poſſeſſion of his 
ſaid term yet to come of and in the aforeſ. meſſuage and 26 
acres of land with the appurtenances, and it 1s granted unto 
him returnable here from the day of St. Martin in 15 days, &c. 
Afterwards, that is to ſay, on the 26th day of Novemb. in the 
40th year of the reign of the faid lady the now Queen, came 
here into court the aſoreſ. James, by the aforeſ. George his 
attorney, and by a ſpecial warrant to him in that behalf made, 
confeſſed himſelf to be fatisfied of the damages aforeſ. there- 
fore the aforeſ. Thomas of the ſaid damages is acquitted, &c. 
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Sir GEORGE BROW Nes 
Caſe. 


Hill. 36 Eliz. in B. R. Rot. 445. 


N an ęcjectione firmæ by (a) Thomas Lynch, on a demiſe 

made by Sir George Brown, againſt William Spencer, on 
not guilty pleaded, the jurors gave a ſpecial verdict to this 
effect: Sir Richard Bridges, ſeiſed of certain lands in fee, did 
thereof enfeoff Winſcombe and others, on condition that they 
ſhould give back the fame to him and his wife, and to the 
heirs of their two bodies begotten ; the remainder to the right 
heirs of Sir Richard ; which was done accordingly ; Sir Rich. 
had iſſue on the body of his wife Anthony Bridges, and died; 
Anthony Bridges, in the (6) life of his mother, levied a fine 
(which in truth was with (c) proclamations, although the pro- 
clamations were not found) to Sir George Brown in fee ; the 
wife, (living the ſaid Anthony) made a leaſe of the ſaid land 
for three lives (which leaſe was not warranted by the ſtatute of 
32 II. 8. cap. 28.) whereupon Sir George Brown entered, and 
made the leaſe to the plaintiff : and whether the entry of Sir 
Geo. Brown were lawful or not, was the queſtion z and after 
many arguments at the bar and bench, judgment was given for 
the plaintiff; and in this caſe three points were reſolved, 

1. That the leaſe made by the wife for three lives, altho” 
the leaſe were without warranty, was within the ſtatute of 11 
H. 7. cap. 20. the letter of which act is, „if any woman, 
« &c. have or ſhall hereafter, being ſole or with any other 
« after-taken huſband, diſcontinued or diſcontinue, aliened, 
c releaſed or confirmed, alien, releaſe or confirm with 
«© warranty, &c.” For theſe words, © with warranty,” 
(4) reſer to releales and confirmations, which make 
no diſcontinuance without warranty; for the intent of 
the ack was to prohibit not only every bar, but every 

manner 
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manner of diſcontinuance alſo, which puts the heir to his real Co. Lit. 265. b. 
action, by which ſometimes the heir was diſinherited, and al- — 2 8 
ways greatly delayed ; and for as much as a releaſe or confir > * 
mation makes no diſcontinuance without warranty, for this 

cauſe the warranty ſhall be referred to them, to make them 
equivalent to ſuch eſtate which paſſeth by livery which of it, 

ſelf, without warranty, is a diſcontinuance. Note; the title 

of the act is, © diſcontinuance of right or eſtate ;” and after- 

wards in the act it is ſaid, “ lands, tenements or heredita- 

« ments being diſcontinued, aliened or ſuffered to be re- 

&« covered.” And afterwards, as if no ſuch diſcontinu- 

& ance, warranty nor recovery had been had ;” by which it 

appears that diſeontinuance ftood in equal degree with war- 

ranty or recovery. Vide Dyer, Paſch. 4. Mar. 148. Beamont 

and Viller's caſe, and Plow. 50. b. 

2. It was reſolved, if Anthony had granted over his re- Plow. 45. 8. b. 

mainder in fee only, he might have entered for this forfeiture C. Lit. 326. b. 
by the expreſs purview of the act, the effect of which is; 
4 That it ſhall be lawful for every perſon and perſons, to 
cc whom the intereſt, title or inheritance, after the deceaſe of 
dc the ſaid wom. of the faid manor, &c. being diſcontinued, 
cc aliened or ſuffered to be recovered in the form aforeſ. ſhould 
«« appertain, to enter into all and every the premiſes, and 
t peaceably to poſſeſs and enjoy the ſame in ſuch manner and 
& form, as he or they ſhould have done, if no ſuch diſcon- 
e tinuance, warranty nor recovery had been had nor made :” 
and if no diſcontinuance had been made, the land ſhould de- 
ſcend to the iſſue. And therefore by the expreſs letter of the 
act, he ſhould enter on the diſcontinuee, and not the grantee 
of the remainder. 

3. It was reſolved, that in this caſe Sir George Brown (a) (a) Moor 459. 
ſhould enter on the diſcontinuee, for if no diſcontinuance had 8 2 
been made, he ſhould enjoy the land againſt the ſaid Anthony, Yo — 11. 
and all the heirs of his body; for when the (6) iſſue in tail 258. 1 Rol. 87. 
levies a fine with proclamations, in the life of the tenant in tail, 3 61. & 
to another; and afterwards tenant in tail dies, this fine ſhall bar by - Habs 
the tail. For the words of the ſtatute of (c) 32 H. 8. cap. 36. Poſtea 61. a. b. 
are, „in any wiſe intailed to the perſon or perſons ſo levying ! 2 33» 60, 
« the ſame fine, or to any of the anceſtor or anceſtors of the 378, a. 
& ſame perſon or perſons.” But it was objected that the fine 9 Co. 140. b. 
in the life of the wife doth operate in part by (4) concluſion ; * * ( 
for after that the wife doth remain tenant in tail, and in part, 8 8 
by conveyance of an eſtate as to the remainder in fee; and he, Co. Lit. 262. a. 
who hath nothing but by concluſion or eſtoppel, ſhall not take Poſtea 37. a, 
benefit of this act, becauſe the words are, „ to whom the ( Lit Re. 
© intereſt, title, or inheritance, after the deceaſe of the ſaid 283. 2 Bult. 
« woman. ſhould appertain ;” and in this caſe, as to the 43: Or. Jac. 175, 
eſtate-tail, the wife being alive, the conuſee had no- 8. 
thing but by n right or title of entry g 
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(B) 2 Bulſt. 45. 
1 Jones 33. 
Cr, Jac, 175. 


(<) 11H, 7. 
cap. 20. 

10 Co. 37. a. 
Winch 43. 

1 Leon. 267. 
2 Leon. 168. 
3 Leon. 78. 
Cr. El. 2, 24z 
513, 514. 
Godb. 6. 
Moor 93, 250, 
455. 4 Co. 3. b. 
5 Co. 80. a. 

2 And. 31, 44, 
8 1 Rol. 878. 
r. Jac. 174, 

474, 624 
Cr. Car. 244. 


ob, 66, 341. 
Bridgm. 136. 
(4) 2 Leon. 168. 
Godb. 6. 

3 Leon. 78. 

2 And. 150. 

Moor 250. 

2 Rol. Rep. 491. 

3 Keb. 436. 

Cr. ſac. 689. 

2 And. 57. 

Cr. El. 514. 

— — 276. 
r. Car. 234. 

1 Jones 60. 

(e) Dyer 148. 
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in this caſe could not be given to a ſtranger. But it was re- 
ſolved, that Sir George Brown ſhould in this caſe take (a) ad- 
vantage thereof; for he, who hath the immediate title, inter- 
eſt or inheritance at the time of the forfeiture, ſhall enter by 
force of this ſtatute: and now by the fine with proclamations, 
the eſtate-tail was barred and (5) extinct ; and againſt that, 
Anthony nor any iſſue heritable by force of the eſtate tzil can 
enter; and by conſequence he, who hath the remainder in ſee, 
ſhall enter, for he is the perſon ** to whom the intereſt, title 
e and inheritance, after the deceaſe of the ſaid woman, do 
« appertain.” And now, on the matter, the caſe is no other, 
but that a woman tenant in tail within the ſtatute of (c) 11 H. 
7. the reverſion or remainder in fee, the woman makes a diſ- 
continuance, he in the rever. or remaind. ſhall enter for this for- 
feiture ; for he is the perſon “ to whom the intereſt, title and 
“ inheritance, after the deceaſe of the ſaid woman, do ap- 
pertain.” The ſame law in the caſe at bar, although the fing 
were without proclamations ; yet after the death of the woman, 
Anthony himſelf, againſt his fine, cannot enter; but the en- 
try of the conuſee is lawful, and therefore he ſhall take the 
benefit of this act, by the expreſs words thereof. | 
And it was ſaid by Anderſon, Chief Juſtice of the Com- 
mon Pleas, that where it was invented to make evaſion out of 
this act, that ſuch woman tenant in tail ſhould accept a fine 
ur conuſans de droit come ceo, &c, and thereby grant and render 
the land for (4) 1000 years, pretending that that was not 
within the words of the act, /cz/. which prohibits diſcontinu- 
ance, alienation, releaſe, &c. T hat that was an alienation 
within the intent of this act, or otherwiſe the ſtatute would 
ſerve for little or nothing. And fo was it, on conference with 
other Judges reſolved by Wray Chief Juſtice, and himſelf in 
the Court of Wards, and declared accordingly. And ſo it 
was held in the Common Pleas 18 Eliz. by Sir James Dyer, 
Manwood and Mounſon Juſtices, as I myſelf heard. Vide 
Dyer Trin. 3 & 4 Phil. & Mar. (e) 148. Penicock's Caſe. 


[See the caſe of Symonds and Cudmore in Carthew, Skin- 


» 


pl. 79- Co. Lit. ner, &c, allo Fermor's caſe, and the caſe of fines poſt, } 


252. a. 


x Rol. 852, 
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RIGE WA Y's Cale. 
Paſch. 36 Blis. 
In the King's Bench. 


N debt by William Grils, againſt Thomas Rigeway, late or 660. 

Sheriff of Devon. for 3cgl. 6s. 8d. which he had re- Cr. El. 318,439. 
covered in the ſame court in treſpaſs for taking his goods, Poph- 41. 
againſt John Chawner alias Chaundeler, and that the body Ins 
of Chawner was taken in execution 20 April, 33 Eliz. by the 
defendant then Sheriff, at Stoke Cannon in the ſaid county; 
and afterwards the defendant, io Decem. 34 Eliz. then Sheriff 
of the ſame county ſuffered him to eſcape in (a) Parochia S. (a) DoR. pl. 55. 
Marie de Arcubus in warda de Cheape, London, & ad largum 
quo voluit ire permiſit, &c. The defendant pleaded and confeſſ- 
ed, that Chawner was taken in execution the ſaid 20th of 
April 23 Eliz. and fo continued in his cuſtody till the 8th day 
of December following; at which day, at Stoke Cannon a- 
foreſ. he broke the priſon, & a cuſladia ipſius Th. Rigetway con- 
tra voluntatem ipſius Th. evaſit, ſuper quo præd Thomas ad:unc 
& ibidem recenter inſecutus eft pred" Jobannem, & in recenti 
inſecutione ipſius Fohannis in forma pred', pred” Thomas Rige- 
way Die Decemb. tunc proxime ſequent” apud (b) Stoke Cannon (3) Dod. pl.; 5. 
pred” ratione & virtute executionis pra d & prioris captionts & 
executionis prædict', cepit & arreſtavit præd Fohannem, &c. The 
plaintiff by way of (c) replication, by proteſtation that the de- n Poph. gr. 
fendant did not make freſh ſuit, for plea ſaid, quod po? eva- 
ſionem pred? & antequam pred? Johannes Chawner recaptus fuit, 
idem Johannes per totum unum diem & unam noctem, viz. apud 
London in 2 & warda pred” fuit extra viſum ipſius Thame, 

&c. And thereupon the defendant did demur in law. 

1. In this caſe it was unanimouſly agreed by the whole cr. EI. 439. 
court, that although the priſoner who eſcaped be out of Moor 660. 
ſight, yet if freſh ſuit be made, and he be retaken in re. Kae — 
centi inſecutione, he ſhould be in execution; for otherwiſe, 1 Jones 145. 


at the turn of a corner, or by entry into a houſe, or by ſuch ag 
op. 4. 
G 4 means, J C5. 44. 
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1 4 6. b. means the priſoner might be out of ſight; and although the pri- 
3 37. b. ſoner flieth into other counties where the Sheriff hath no power, 
(a) Cr. El. 555+ and where it may be objected, the Sheriff cannot have the cuſtody 
Godb. 126. Cr. of him; yet foraſmuch as the eſcape was of his (a) own wrong, 
Car. 249, 255+ (yghereof he ſhall not take advantage) the Sheriff might on freth 


LD 54 A ſuit take him in any other county, and he ſhould be ſaid in execu- 
Cr. El. 53, tion. But if the plaintiff bring an action againſt the Sheriff for an 


439. Kelw, 3.2. eſcape (5) before that the Sheriff can retake him; or if the Sheriff 
Antea 44. b. doth not make freſh ſuit; yet in both theſe caſes the Sheriff may 
Oer 145- retake (c) him, and keep his body under his cuſtody, till he hath 
2 — 8 agreed with him, or may have an action on the caſe for his torti- 
10 Cr. El. 53, ous eſcape. And although the defendant be taken on a capias ad 
124, 264- ſatigfaciendum, and eſcapes, yet if the writ be never returned and 
Godb. 126. filed, the plaintiff may have a new capias ad /atisfaciendum againſt 
_ 3" ,, b. him, and take him again, and he ſhall not take advantage of his 
') Gr. TI, © Own wrong; but if the plaintiff will, be may charge the Sheriff 
(4) Cr. El. 44, 85 L P N / 
439» 555. for the eſcape, if he hath not retaken him on freſh ſuit before the 


Moor 660. action brought: and when the priſoner eſcapes of his own wrong, 
8 240% and is retaken, he ſhall never have an (d) audita guerela againſt 
J To 


EI 105 the Sheriff, But otherwiſe it is, when he eſcapes with the conſent 
Antes 44. b of the Gaoler, for then he cannot retake him; and in ſuch caſe for 
1 Kol. 307, his diſcharge he ſhall have an audit querela. And on theſe differ- 
I — 211. ences are all the books, ſcil. 8 E. 2. 8 o. 6 E. 2. _ 
e.. 49. 41 Aſſ. 15 45 E. 3. 9. 2 E. 4. 6. 10 E. 4. 10. 11 E. 4. 4. 
— rey 13 5 8. 21 E. A 67. 6 H. 7. 11. 10H. 7. 25. 28. 13H. 7. 2. 
Com b. 390. 14 H. 7. 1. 16 H. 2 2. 12 f. 8. 90. Br. Eicape 45. Plow. Com. 
era. 42. 36. Plat's Caſe F. N. B. 130. b. 10 Eliz. Dyer 275. 

DoR. pla. 55. 2, It was reſolved, that the bar was (e) inſufficient, for the 
7 a _ 585. plaintiff hath declared of an eſcape in London, and the defendant 
133. b. 5 juſtifeth the retaking of him at Stoke Cannon, and ſo the eſcape 
Hob. 199. at London 1s not anſwered; but foraſmuch as the plaintiff not de- 
Cr. Car. 5. nying the freſh ſuit, but by proteſtation hath only relied upon that 


Cr. Jae. 133, matter, that the priſoner was out of his ſight, the court will not 


* yp intend other matter to maintain his action, than he himſelf hath 
Style 4 ſhewed ; and now on (/) the whole record it doth not appear to 
Palm. 287, the court, that the plaintiff hath cauſe of action, wherefore the 
Lit. K. 172. plaintiff perceiving the opinion of the court, did diſcontinue his 


2 = bag. ſuit: but it was agreed, that if the plaintiff had demurred upon 


the bar, he ſhould have had judgment, 

Poph. = 3. It was reſolved, that er Tr there ſhould be no re- 
1 Ro. R. 271, pleading; for the parties have by their mutual aſſent put them- 
> Boll. 37. ſelves upon the judgment of the court, and therefore without their 
— * * > aſſent they could not replead. And ſo was it adjudged in debt be- 
8. Br. — tween (g) Kendal and (5) Heyer ia the King's Bench, Mich. 25 
29. Moor 867. & 26 El. by Wray Chief Juſtice, Sir Thomas Gawdy, and the 
Doct. pl. 211. whote court of the King's Bench. And in the ſame court in debt 
: And. 103. between Gallis and Burbry, Mich. 29 & 30 Kl. againſt the opinion 
* of 9 H. 6. 35. in an avowry, which record had been, ſeen and did 
( $Co. 320. b. not warrant the report of the Book. 

Cr. El. 62. 8 Co. 120. b. 1 Leon. 342. 35H. 6. 19. a, con. ſee 1 LC o. 79, 3 Blackſt. Com, 
cap, 19. fol. 290, cap. 9. 163. cap. 26, 415. Sec the table to Strange's Reports tit. Eſcape. Hardw, 
310, 311. f 
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Michaelmas Term, 37 & 38 Eliz. in 
C. B. Rot. 82. 


R attorney, demandeth againſt the warden or rector and 
cholars of the Blefſed Mary and All Saints Lincoln in the 


univerſity of Oxford the manors of Petteſho and Eckney, with 
the appurtenances, except 120 acres of paſture in Petteſho 
. and 30 acres of paſture in Eckney aforeſ. which Al- 
vered Cornburgh, Eſq. Richard Danvers, Eſq. Nicholas Sta- 
thum and William Callow gave to Richard Chamberlain, Eſq. 
and Sibil Fowler, and the heirs males of the body of the ſaid 
Richard Chamberlain begotten; and which after the death of 
the ſaid Richard and Sibil, and of Edward ſon and heir of the 
ſaid Richard Chamberlain, and of Leonard ſon and heir of 
the ſaid Edward, and of Francis ſon and heir of the ſaid 
Leonard, to the aforeſ. Robert ſon and heir of the ſaid Francis, 
ought to deſcend by the form of the gift aforeſaid, &c. Where- 
upon he faith, that the aforeſ. Alvered Cornburgh, Richard 
Danvers, Nicholas and William gave the manors aſoreſ. with 
the appurtenances, to the aforeſ. Richard Chamberlain and 
Sibil, and to the heirs males of the body of the faid Richard 
Chamberlain begotten, in the form aforeſ. &c. By which gift 
the ſaid Richard and Sibil were ſeiſed of the ſaid manors, with 
the appurtenances, that is to ſay, the ſaid Richard in his de- 
meſne as of fee and right, and the faid Sibil in her demeſne 
as of freehold, by the form, &c. In the time of peace in the 
time of the Lord Edward late King of England (the 4th of 
that name after the conqueſt) by taking the profits thereof 
to the value, &c. And from him the ſaid Richard the right 
deſcended by the form, &c. to one Edward, as ſon and heir, 


Kc. And from him the fad Edward the right deſcended 
x 
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OBERT CHAMBERLAIN, Eſq. by Apollo Plaine his Formedon; 
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by the form, &c. to one Leonard, as ſon and heir, &c. And 
from him the ſaid Leonard the right deſcended by the form, 
&c. to one Francis, as ſon and heir, &c. And from the ſaid 
Francis, ſon of the ſaid Leonard, the right deſcended by the 
form, &c. to this Robert who now demandeth as fon and 
heir, &c. And which after the death, &c. And thereupon he 
briageth ſuit, &c. And the afareſaid warden, or rector, and 
ſcholars, by William Plaine their attorney come and defend 
their right when, &c. and ſay, that the aforeſ. Robert Cham- 
berlain, ought not to have his action aforeſ. againſt them be- 
cauſe proteſting that the aforeſ. Alvered Cornburgh, Richard 
Danvers, Nicholas Stathum, and William Callow, did not 
give the manors aforeſ. with the appurtenances, to the aforeſ. 
ichard Chamberlain and Sibil Fowler, in manner and form as 
in the declaration aforeſ. is alledged ; for plea they ſay, that long 
after the time when the gift aforeſ. is ſuppoſed to be made, 
Richard Lyſter, Gent. Martin Linſey, John Cottesford, Jahn 
Clayton, William Hogeſon, and Robert Taylor Clerks were 
ſeiſed of the manors aforeſ. with the appurtenances in their de- 
meſne as of fee; and being ſo ſeiſed thereof, the aforeſ Sibil, 
the mother of the great grandfather of the faid Robert Cham- 
berlain, whoſe heir the ſame Robert is, on the 5th day of 
May in the 11th year of the reign of the Lord Henry the 8th 
late King of England, at Petteſho aforeſ. by her certain write 
ing of releaſe, which the ſaid warden or reCtor, and ſcholars 
ſealed with the ſeal of the aforeſ. Sibil bring here into court, 
the date whereof is the ſame day and year, remiſed, releaſed, 
and altogether for her and her heirs for ever quit claimed to the 
aforeſ. Richard Lyſter, Martin Linſey, John Cottesford, John 
Clayton, William Hogeſon, and Robert Taylor, then of the 
manors aforeſ. with the appurtenances in form aforeſ. being 
ſeiſed in their full and peaceable poſſeſſion then being to their 
heirs and aſſigns for ever, all her right, claim, title, eſtate, 
uſe, intereſt, and demand, which ever ſhe had, then had, or 
at any time after might have, of and in the manors aforeſaid, 
with the appurtenances : and further, the ſaid Sibil, by her 
aforeſ. writing, granted for her and her heirs, that ſhe the ſaid 
Sibil, and her heirs, would warrant and for ever defend the 
manors aforeſ. with the appurtenances, to the ſaid Richard 
Lyſter, Martin Linſey, John Cottesford, Jobn Clayton, Wil - 
liam Hogeſon, and Robert Taylor, their heirs and aſſigns, 
againſt the then Abbot of Weſtminſter and his ſucceſſors, as 
by the ſaid writing of releaſe more fully appeareth : and this 
the ſaid warden, or rector, and ſcholars are ready to verifie: 
whereupon they pray judgment, if the aforeſaid Robert 
Chamberlain, ought to have his ſaid action againſt them, 
contrary to the aforeſaid writing of releaſe, the faid 
warranty 


Part III. Plead. in the C. of LI xcoLN CoLIEGE. 


warranty of the ſaid Sibil his anceſtor, whoſe heir the ſaid 
Robert is in it contained, &c. And the aforeſ. Rob. Cham- 
berlain ſaith, that he by any thing before alledged, ought not 
to be barred from having his action aforeſ. becauſe he faith, 
that long before the aforeſ. gift made, and before the aforeſ. 
Alvered, Richard Danvers, Nicholas Stathum, and William 
Callow, had any thing in the manors aforeſ. with the appurte- 
nances, the aforeſaid Richard Chamberlain was ſeiſed of the 
aforeſ. manors with the appurtenances in his demeſne as of fee, 
and the ſaid Rich. being ſo ſeiſed thereof, before the gift aforeſ. 
that is to ſay, on the 12th day of June in the 11th year of the 
reign of the Lord Edward the 4th late King of England, (after 
the Conqueſt,) the aforeſ. Richard Danvers, Alvered Corn- 
burgh, Nicholas Stathum, and William Callow, obtained and 
prolecuted, out of the court of the Chancery of the ſaid late K. 
Edward the 4th, (at Weſtminſter in the county of Middleſex 
then being.) a certain writ of right of the ſaid late King Ed- 
ward the 4th, againſt the ſaid Rich. Chamberlain then — 
tenant of the freehold, of the manors aforeſ. with the appurte- 
nances, (amongſt other things,) directed to the then Sheriff 
of the county of Buckingham: by which ſaid writ, the ſaid 
late King then commanded the ſaid Sheriff, that he ſhould 
command the ſaid Richard Chamberlain, by the name of 
Richard Chamberlain, Eſq. that juſtly, and without delay, 
he ſhould render to the ſaid Richard Danvers, Alvered, 
Nicholas and William, by the names of Richard Danvers, 
Alvered Cornburgh, Eſq. Nicholas Stathum, and William 
Callow, the manors aſoreſ. with the appurtenances, (amongſt 
other things) by the names of the manors of Petteſho and 
Eckney, with the appurtenances, and 6 meſſuages, 200 acres 
of land, 20 acres of meadow, 200 acres of paſture, and 100s. 
rent, with the appurtenances in Petteſho, Eckney and Ember- 
ton, Which he claimed to be his right and inheritance: and 
whereupon they complained that the ſaid Richard Chamber- 
lain them unjuſtly deforced, and unleſs he ſhould ſo do, and if 
the aſoreſ. Richard Danver, Alvered, Nicholas and William 
Callow, ſhould make him the ſaid then Sheriff ſecure to proſe- 
cute their claim, then he ſhould ſummon by good ſummoners 
the aforeſ. Richard Chamberlain, that he ſhould be before the 
then Juſtices of the ſaid late King Edward the 4th here, that 
is to ſay, at Weſtminſter aforeſaid, from the day of St. John 
the Baptiſt in 15 days then next following, to ſhew where- 
fore he would not do it and that he ſhould have then here the 
ſummoners and that writ ; becauſe Thomas Rokes, Eſq. Chief 
Lord of the ſame fee, thereupon remiſed his court to the ſaid 
late King Edward the 4th, At which ſaid 15 days of yo 
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the Baptiſt, before Thomas Brian, Knt. and his companions, 
then Juſtices of the ſaid late King Edward the 4th of the 
Bench here, that is to ſay at Weſtminſter aforeſ. came as well 
the aforeſ. Richard Danvers, Alvered, Nicholas Stathum, 
and William Callow, by Thomas Gurney their attorney, 
as the aforeſ. Richard Chamberlain, by John Wideſtale then 
his attorney, and the then Sheriff of the aforeſaid county of 
Buckingham, that is to ſay, Reginald Gray, Eſq. then there 
returned the writ aforeſ. to him in form aforeſ. directed in all 
things ſerved and executed, and ſent, Ci. e. returned] that the 
aforeſ. Richard Danvers, Alvered, Nicholas, and William 
Callow, had found to the faid then Sheriff ſureties to proſe- 
cute his writ aforeſ. that is to ſay, Richard Doe and John 
Roe; and that the ſaid Richard Chamberlain was ſummoned 
by James Tye and John Baker good ſummoners, &c. And 
hereupon the ſaid Richard Danvers, Alvered, Nicholas Sta- 
thum, and William Callow, by the ſaid Thomas Gurney their 
attorney, in the ſaid court of the aforeſ. late King Edward the 
4th of the Bench here, that is to ſay, at Weſtminſter aforeſ. 
at the 15 days aforeſ. of St. John Baptiſt by declaring againſt 
the ſaid Richard Chamberlain, of and upon their writ aforeſ. 
by the ſame Thomas Gurney their attorney, demanded againſt 
the aforet. Richard Chamberlain, the manors, tenements, and 
rent aforeſ. with the appurtenances, in the ſaid writ of right 
ſpecified, as their right and inheritance, by the aforef. writ of 
the ſaid late King Edward the 4th ; becauſe the aforeſ. Tho- 
mas Rokes, Chief Lord of the ſame fee, thereupon remiſed 
his court to the ſaid late King: and whereupon then they ſaid, 
that they themſelves were ſeiſed of the manors, tenements, 
and rent aſoreſ. with the appurtenances, in the faid writ of 
right ſpecified, in their demeſne as of fee and right, in the 
time of peace, in the time of the ſaid late King Edward the 
4th, by taking the profits thereof to the value, &c. and that 
ſuch was their right, they then did offer, &c. And the aforef. 
Rich. Chamberlain by the aforeſ. John Wideſtale his attor- 
ney, came and defended the right of the ſaid Rich. Danvers, 
Alvered, Nicholas, and William, when, &c. And their ſeiſin, 
of whoſe ſeiſin, &c. as of fee and right, &c. And the whole, 
&c. And moſtly of the manors, tenements, and rents aforeſ. 
with the appurtenances, 1n the ſaid writ of right ſpecified, and 
then vouched thereof to warranty Rob. King, who was then 
preſent in the ſame court in his proper perſon, and freely war- 
ranted to them the manors, tenements and rent aforeſ. with the 
appurtenances, in the ſaid writ of right fpecified, &. Where- 
upon the aforeſ. Richard Danvers, Alvered, Nicholas, and 

William 
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William then demanded againſt the aforeſ. Robert, tenant 


by his warranty, the manors, tenements, and rent aforeſ. in 


the ſaid writ of right ſpecified, in form aforeſ. &c. And 
whereupon then they faid, that they themſelves were ſeiſed of 
the manors, tenements, and rent aforeſ. with the appurten. 
in their demeſne as of fee and right, in the time of peace, 
in the time of the ſaid late King Edw. the 4th, by taking the 
profits thereof to the value, &c. And that ſuch was their right, 
they then offered, &c. And the aforeſ. Robert, tenant by his 
warranty aforeſ. defended the right of the ſaid Richard Dan- 
vers, Alvered, Nicholas, and William, when, &c. and their 
ſeiſin, of whoſe ſeiſin, &c. as of fee and right; and the 
whole, &c. and moſtly of the manors, tenements, and rent 
aſoreſ. with the appurtenances in the ſaid writ of right ſpecifi- 
ed; and then put himſelf on the grand aſſize of the ſaid late 
King Edward the 4th, and then prayed a recognition to be 
made whether he more right then had to hold the manors, 
tenements and rent aforeſaid, with the appurtenances to him 
and his heirs as tenant thereof by his warranty as he then held 
them or the aforef. Richard Danvers. Alvered, Nicholas, and 
William, to have the manors, tenements and rent aforeſ. with 
the appurtenances, in the writ of right ſpecified, as they above 
demanded, them, &c. And the aforeſ. Rich. Danvers, Al- 
vered, Nicholas, and William then came again in the ſame 
court, in the ſame term of the Holy Trinity in the 11th year 
of the reign of the ſaid late King Edward the 4th (after the 
Conqueſt) by their then attorney aforeſ. and the aſoreſ. Robert 
being then ſolemnly called,” did not come again, but departed 
in contempt of the court, and made default ; wherefore it was 
then conſidered by the ſame court, that the aforeſ. Rich. Dan- 
vers, Alvered, Nicholas, and William, ſhould recover theic 
ſeiſin, againſt the aforeſ. Rich. Chamberlain, of the manors, 
tenements, and rent aforeſ. with the appurtenances in the ſaid 
writ of right ſpecihed, to hold to them and their heirs quiet- 
ly from the aforef. Rich. Chamberlain and his heirs, and alſo 
from the ſaid Robert and his heirs for ever; and that the a- 
foreſ. Rich. Chamberlain, then ſhould have of the lands of 
the ſaid Robert to the value, &c. And that the ſaid Robert 
ſhould then be in mercy, &c. as by the record and proceſs 
thereof here in court remaining, it manifeſtly appeareth. Which 
faid recovery in form aforeſ. had, was had to the uſe and in- 
tent, that the aforeſ. Alvered, Richard Danvers, Nicholas 
Stathum and William Callow, ſhould give the. manors aforel. 
with the appurtenances, to the aforeſ. Richard Chamberlain, 
and Sibil, and the heirs males of the body of the faid 
Richard Chamberlain iſſuing: ,by virtue of which re- 

covery, 


55 


EEE 


"= 1 
er 


” 9 . TE > nerghes 8 — — * 
. — - : ” E, 1 * 2 — ” - 3 - 2 3 r 2 N 4 
Fx — * 2 — IE . r 2 SY — — — 4 mg # "27 — - 

: S n 2 .. — — 2 


Plead. in the C. of LfixcoI Col LTox. port Ill. 


covery, the aforeſ. Alvered, Rich. Danvers, Nicholas and 
William Callow, entered into the manors and tenements 
aforeſ. with the appurtenances, and were ſeiſed thereof in their 
demeſne as of fee, to the uſe and intent aforeſ. and being ſo 
ſeiſed thereof to the uſe and intent aforeſ. the ſaid Alvered, 
Rich. Danvers, William Stathum, and William Callow, 
gave the aforeſ. manors with the appurtenances, to the aſoreſ. 
Rich, Chamberlain and Sibil by the names of Rich. Cham- 
berlain, Eſq. and Sibil Fowlet, and the heirs male of the body 
of him the ſaid Rich. Chambetlain ifſuing, as the ſaid Rob. 
Chamberlain, by his writ and declaration aforefſ. above ſup- 
poſeth : by which gift the aforeſ. Rich. Chamberlain and Sibil 
were ſeiſed of the manors aſoreſ. with the appurtenances, that 
is to ſay, the faid Rich. Chamberlain, in his demeſne as of 
fee tail, that is to ſay, to him and the heirs males of his body 
iſſuing, and the aforef. Sibil, in her demeſne as of freehold, 
for the term of her life, by the form of the gift aforeſaid : and 
afterwards the faid Rich. Chamberlain, at Petteſho aforef. took 
to wife the aforeſ, Sibil, the mother of the great grandfather of 
the aforef. Rob. Chamberlain, and had iſſue male of his body 
iſſuing, the aforeſ. Edw. Chamberlain, and afterwards the 
ſaid Rich. Chamberlain at Petteſho aforeſ. died, and the aforeſ. 
Sibil him ſurvived, and held herſelf in in the manors aforeſ. 
with the appurtenances, and was thereof ſole ſeiſed in her 
demeſne as of freehold, for the term of her life by right of ſurvi- 
vor, &c. by the form of the gift aforeſaid; and afterwards the 
ſaid Sibil by her aforeſ. writing of releaſe remiſed, and releaſed 
to the aforeſ. Rich. Lyſter, Martin Linſey, John Cottesford, 
John Clayton, and William Hogeſon, and Rob: 'Taylor, all 
her right, claim, title, eſtate, uſe, intereſt, and demand, of 
and in the manors aforeſ. with the appurtenances, in manner 
and form as in the aforeſ. bar above is ſpecified; and that af- 
terwards the ſaid Sibil at Petteſho aſoreſ. died: and from the 
aforeſ. Richard the right deſcended by the form, &c, to the 
aforeſ. Edward, as fon and heir, &c. And from the ſaid Ed. 
the right deſcended by the form, &c. to the aforeſ. Leonard, 
as ſon and heir, &c. And from the aforeſ. Leonard the right 
deſcended by the form, &c. to the aforeſ. Francis, as ſon and heir, 
&c. And from the faid Francis the right deſcended by the 
form, &c. to the ſaid Robert, who now demandeth as ſon 
and heir, &c. as he by his writ and declaration aforeſ. ſup- 
poſeth : and this he is ready to veriſie. Wherefore, foraſ- 
much as by force of a certain act of parliament made in the 
parliament of the late King Henry the 7th, at Weſtm aforef. 

in 
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in the county of Middlefex aforeſ. holden in the tit year of 
his ceign, the aforeſ. warranty of the aforeſ. Sibil, in form 
aforeſ. made is altogether void and of no effect in law, he i 
prays judgment and his ſeiſin of the manors aforeſ. with the 
appurtenances, to be to him adjudged: and the aforeſ. war- 
den, or rector, and ſcholars ſay, that by the aforeſ. act made in 
the aforeſ. parliament of the late K. Henry the 7th, at Weſtm. 
aforeſ. holden in the 11th year of his reign aboveſ. it is provid- 
ed, that the act aforeſ ſhould not extend to any ſuch recovery 
or diſcontinuance to be had when the heir next inheritable to 
ſuch woman, or he or they who next after the death of the ſaid 
woman, had or ſhould have the eſtate of inheritance in the ſaid 
manors, lands and tenements, ſhould be aſſenting or agreeing 
to the aforeſ. recoveries, where the ſame aſſent and agreem. 
are of record or inrolled, as by the faid act (amongſt other 
things) it appeareth: and the ſaid warden, or rector, and 
ſcholars further ſay, that before the making of the faid writing 
of releaſe of the atoreſ. Sibil, and after the death of the aſorei. 
Rich. Chamberlain, Nicholas Evan, Clerk, and Thomas, Har- 
top, Clerk, on the 2d day of June in the 4th year of the reign 
of the ſaid late King Henry 8th, after the Conqueſt, out of 
the court of the Chancery of the ſaid late King then being at 
Weſtminſter aſoreſ. ſued forth an original writ of the ſaid late 
King of entry upon diſſeiſin in the poſt, againſt the aforeſ. 
Edward Chamberlain, of the manors aforeſ. with the appurte- 
nances directed to the then Sheriff of the county of Bucking- 
ham, the faid Edward then being tenant of the freehold of the 
ſaid manors with the appurtenances ; by which writ the ſaid 4 
late K. commanded the ſaid then Sheriff, that the ſaid Sheriff 9 
ſhould command the ſaid Edw. Chamberlain, by the name of 
Edward Chamberlain, Eſq. that juſlly and without delay he 

ſhould render to the aforeſ. Nicholas Evan and Thomas Har- 

top Clerks, the manors aſoreſ. with the appurtenances amongſt 

other things) by the names of the manors of Petteſho and 

Eckney with the appurtenances, and of 6 meſſuages, 200 

acres of land, 20 acres of meadow, 200 acres of paſture, and 

100 ſhillings of rent, with the appurtenances in Petteſho, 

Eckney and Emberton, which the ſaid Nicholas and Thomas 

then claimed to be their right and inheritance, and into which 

the ſaid Edw. Chamberlain had not entry, but after the diſ- 

ſeiſin which Hugh Hunt thereof unjuſtly, and without judg- 

ment did to the aforeſ. Nicholas Evan and Thomas Bartop, 

aſter the firſt paſſage of the lord King Henry, ſon of King 

John, into Gaſcoign, as they faid, and whereupon they com- 

plained, that the ſaid Edw. Chamberlain did them diſſeiſe; 

and unleſs he ſhould ſo do, and the aforeſaid Nicholas, 
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and Thomas Hartop ſhould ſecure him the ſaid Sheriff to pro - 
ſecute their claim ; then that he ſhould ſummon by good ſum- 
moners the aforeſ. Edw. Chamberlain, that he ſhould be be- 
fore the Juſtices of the ſaid late K. Henry the 8th here, that is 
to ſay, at Weſtminſter aforeſ. on the morrow of St. John the 
Baptiſt then next following, to ſhew why he did not do it; and 
that he have then here the ſummoners and that writ. At 
which ſaid morrow of St. John the Baptiſt, before Rob. Read, 
Ent. and his companions, then Juſtices of the ſaid late King 
Henry the 8th of the Bench here, that is to ſay, at Weſtmin- 
ſter aforeſ. came as well the aforeſ. Nicholas Evan and Tho. 
Hartop, by John Cowper then their attorney, as the aforeſ. 
Edw. Chamberlain, by Thomas Palmer then his attorney. 
And the Sheriff, that 1s to ſay, Ralph Verney, Eſq. then re- 
turned here the writ aforeſ. in all things ſerved and executed, 
that is to ſay, that the aforeſ. Nicholas and Thomas, had 
found to the then Sheriff ſureties to proſecute his ſuit aforeſ. 
that is to ſay, John Doe and Richard Roe; and that the aforeſ. 
Edw. Chamberlain was ſummoned by John Den and Rich. 
Fen : and upon this the ſaid Nicholas Evan and Tho. Hartop, 
by declaring againſt the ſaid Edw. Chamberlain, upon the 
writ aforeſ. demanded againſt the ſaid Edw. Chamberlain the 
manors, tenements and rent aforeſ. with the appurtenances, as 
their right and inheritance, and into which the ſaid Edw. 
Chamberlain had not entry, but after the firſt paſſage of the 
Lord King Henry, ſon of King John, into Gaſcoign, &c. 
And whereupon then they faid that they themſelves were ſeiſ- 
ed of the manors, tenements and rent aforeſ. with the appurte- 
nances, in their demeſne as of fee and right, in time of peace, 
in the time of the ſaid late King Henry the 8th, by taking the 
profits thereof to the value, &c. and into which, &c. And 
thereof then they brought ſuit, &c. And the aforeſ. Ed. Cham- 
berlain, by the aforeſ. Tho. Palmer his attorney, then defend- 
ed his right, when, &c. and then vouched thereof to warran- 
ty Tho. Fiſh, who was then preſent in court in his proper per- 
fon, and freely warranted to him the manors, tenements and 
rent aforeſ. with the appurtenances, and thereupon, the ſaid 
Nich. Evan and 'Tho. Hartop demanded againſt him the faid 
Tho. Fiſh, then tenant by his warranty, the manors, tenements 
and rent aforeſ. with the appurtenances in form aforeſ. &c. 
And whereupon they then faid, that they were ſeiſed of the 
manors, tenements and rent aforeſaid, with the appurte- 
nances, (amongſt other things) in their demeſne as of fee and 
right, in time of peace, in the time of the aforeſaid Jate 


King Henry the 8th by taking the profits thereof to the 
value, 
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value, &c. and into which, &c. and thereof they then brought 
ſuit, &c. And the aforeſ. Tho. Fiſh, tenant by his warranty 
aſoreſ. then defended his right, when, &c. and then prayed 
licence thereof to imparl, and he had it, &c. And afterwards, 
in the very ſame term, the aſoreſ. Nich. Evan and Tho. Har- 
top returned again here into the court aſoreſ. of the ſaid late 
K. Henry the 8th, by their attorney aforeſaid ; and the aſoreſ. 
Tho. Fiſh, tenant by his warranty aforeſ. although ſolemnly 
required, did not return again, but departed in contempt of 
the court and made default; therefore then it was conſidered 
by the aforef. court here, that the aforeſ. Nich. Evan and Tho. 
Hartop ſhould recover their ſeifin againft the ſaid Edward 
Chamberlain, of the mangrs, tenements and rent aforeſ. with 
the appurtenances, and that the ſaid Edward ſhould have of 
the lands of the aforeſ. Tho. Fiſh, to the value, &c. and that 
the ſaid Tho. Fiſh ſhould be in mercy, &c: as by the record and 
roceſs thereof here in court remaining more fully appeareth. 
hich recovery, in form aforef. had, was had to the nſe and 

to the intent, that the aforeſ, Nich. Evan and Tho. Hartop, 
ſhould enfeoff the aforeſ. Rich. Lyſter, Martin, John Cotte. 
ford, John Clayton, William Hogeſon and Robert Taylor of 
the manors aforeſ. with the appurtenances, to have and to 
hold to them and their heirs for ever: by virtue of which ſaid 
recovery, the aforeſ. Nich. Evan and Tho. Hartop entered into 
the manors aforeſ. with the appurtenances and were ſciſed 
thereof in their demeſne as of fee; and being ſo ſciſed thereof 
the ſaid Nich and Tho. Hartop, did inſeoff the aforeſaid 
Richard Lyſter, Martin Linſey, John Cottesford, John 
Clayton, William Hogeſon and Robert Taylor of the ſaid ma- 
nors with the appurtenances to have and to hold to them and 
their heirs for ever: by virtue of which feoffment the faid 
Richard Lyſter, Martin, John Cottesford, John Clayton, 
William Hogeſon and Rob. Taylor were ſciſed of the ſame 
manors with the appurtenances, in their demeſne as of fee 
and being ſo ſeiſed thereof, the aſoreſ. Sibil, in the life of the 
ſaid Edward, for the better ſecurity of the ſaid Rich. Lyiter, 
Martin, John Cottesford, John Clayton, William Hogeſon 
and Rob. Taylor, in the manors aforeſ. with the appurte- 
nances, according to agreement between the ſame Edward 
and Sibil, firſt before the aforeſ. recovery had, by her writing 
atoreſ. of releaſe remifed, and releaſed to the aforeſ. Richard 
Lyſter, Martin, John Cottesford, John Clayton, William 
Hogeſon and Rob. [ aylor, all her right, claim, title, eſtate, 
uſe, intereſt, and demand of and in the manors aforef. with 
the appurtenances in miner and form as they have above al- 
Vol. II. H ledged 3 
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ledged ; and this they are ready to verifie : whereupon they 
ray judgment; and that the ſaid Rob. Chamberlain, may be 
whe fd from having his action aforeſ. againſt them, &c. And 
the aforeſ. Rob. Chamberlain, proteſting that the recovery 
aforeſ. was not had to the uſe and intent, that the aforeſ. Nich. 
Evan and Tho. Hartop ſhould infeoff the faid Rich. Lyſter, 
Martin, John Cottesford, John Clayton, William Hogeſon and 
Rob. Taylor of the manors — with the appurtenances; 
proteſting alſo, that the aforeſ. Nich. Evan and Tho. Hartop 
did not infeoff the aforeſ. Rich. Lyſter, Martin, John Cotteſ- 
ford, John Clayton, William Hogeſon and Rob. Taylor, of 
the manor aſoreſ. with the appurtenances; by proteſting alſo, that 
the aforeſ. Sibil, for the better ſecurity of the aforeſ. Rich. 
Lyſter, Martin, John Cottesford, John Clayton, William 
Hogeſon and Rob. Taylor, in the manors aforeſ. with the ap- 
purtenances, according to agreement between them the faid 
Edward and Sibil, firſt before the aforeſ. recovery above ſup- 
ſed to be had, by her writing of releaſe aforeſ. did not re- 
miſe and releaſe to the aforeſ. Rich. Lyſter, Martin, John Cot- 
tesford, John Clayton, Will. Hogeſon and Rob. Taylor, as the 
aforeſ. warden or rector and ſcholars above in their rejoinder have 
alledged; proteſting alſo, that the aforeſ. Edw. Chamberlain, 
on the dayof the obtaining of the original writ of the ſaid Nich. 
Evan and Tho. Hartop, out of the court of Chancery of the 
aforeſ. late K. Henry the Sch, that is to-ſay, the 2d day of 
June in the 4th year of the reign of the ſame late K. or ever 
after was not tenant of the freehold of the manors aioreſf. with 
the appurtenances : for plea, the ſaid Rob. Chamberlain ſaith, 
that the aforeſ. plea of the aforcſ. warden or rector and ſcholars, 
above by rejoinder pleaded, 1s not ſufficient in law to bar him 
the ſaid Rob. from having his action aforeſ. againſt the aforeſ. 
warden or rector and ſcholars, as well for that, that the ſaid re- 
Joinder is a departure from the aforeſ. bar of them the warden 
or rector and ſcholars, as for want of ſufficient matter in the 
faid rejoinder contained; and this he is ready to verifie: 
wherefore, for want of a ſuſſicient rejoinder of the ſaid war- 
den or rector and ſcholars, in this behalf, the ſaid Rob. Cham- 
berlain, as before, prays judgment and ſeiſin of the manors a- 
fore. with the appurtenances to be adjudged to him, &c. And 
the ſaid warden or rector and ſcholars, in as much as they 
above by rejoining have alledged ſufficient matter in 
law to bar the aforeſaid Robert from having his action 
aforefaid againſt them the warden or rector and ſcho- 


lars, which they are ready to verifie: which faid matter 
| the 
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the aforeſ. Robert doth not deny, nor to the ſame any ways 
anſwereth, but to admit that averment doth altogether refuſe, 
as before prays judgment, and that the aforeſ. Rob. Chamber- 
lain may be barred from having his action aforeſ. &c. And 
becauſe the Juſtices here will adviſe themſelves of and upon 
the premiſes, before they give their judgment thereof, day is 
given to the parties aforeſ. here, until in 8 days of St. Hilary, 
to hear their judgment thereof, becauſe that the ſaid Juſtices 
here thereof are not yet, &c. At which day come here as well 
the aforeſ. Robert, as the aſoreſ. warden or rector and ſcholars, 
by their attornies aforeſaid : and becauſe the Juſtices here will 
further adviſe themſelves of and upon the premiſes, before 
they give their judgment thereof, day further is given to the 
parties aforeſ. here until from the day of Eaſter in 15 days, to 
hear their judgment thereof, becauſe the ſaid Juſtices here 
thereof are not yet, &c. At which day here come as well the 
aforeſ. Robert, as the ſaid warden or rector and ſcholars, by 
their attornies aforeſ. And becauſe the Juſtices here will fur- 
ther adviſe themſelves of and upon the premiſes, before they 
give their judgment thereof, further day is given to the parties 
aforeſ. here, until in the morrow of the Holy Trinity, to hear 
their judgment thereof, becauſe the faid Juſtices here thereof 
are not yet, &c. At which day here come as well the aforeſ. 
Robert, as the aforeſ. warden or rector and ſcholars by their 
attornies aforeſaid : and becauſe the Juſtices here will further 
adviſe themſelves of and upon the premiſes, before they give 
their judgment thereof, further day is given to the parties a- 

forel. here, until in 8 days of St. Michael, to hear their judg- 
ment thereof, becauſe the ſame Juſtices here thereof are not 
yet, &c. At which day here come as well the aforeſ. Robert, 
as the aforeſ. warden or rector and ſcholars, by their attornies 
aforeſ. and upon this, the premiſes being ſeen, and by the 
Juſtices here fully underſtood, it ſeemeth to the ſame Jultices 
| here, that the plea of the aſoreſ. warden or rector and ſcholars, 
above by rejoinder pleaded, is ſufficient in law to bar the ſaid 
Robert from having his action aforeſ. againſt the aforeſ. war- 
den or rector and ſcholars : therefore it is conſidered, that the 
aforeſ. Robert take nothing by his writ aforeſ. but that he be 
in mercy for his falſe clamour ; and that the aforeſ. warden or 
rector and ſcholars may go thereof without day, &c. 
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4 Ani. 31. Mcor Na formedon in deſcender by Rob. Chamberlain, couſin 


255» 


and heir male of the body of Rich. Chamberlain, againſt 
the rector and ſcholars of Lincoln College in the univerſity of 
Oxford for the manors of Petfore and Eckeney in the county 
of Buckingham: on the pleading the cafe was ſuch: Rich. 
Chamberlain did enfeoff Corneborough and others of the ſaid 
manors, to the intent that they ſhould give back the ſame to 


the ſaid Rich. Chamberlain and Sibil Fowler whom he intend- 


ed to marry, and to the heirs male of the body of Richard, 
which was done accordingly, Richard and Sibil intermarried 
and had iſſue Edward; Rich. died, Edw. in the life of Sibil 
adtunc tenens liberi tenementi, &c. (which was intended by diſ- 
ſeiſin) an. 4 H. 8. ſuffered a common recovery with ſingle 
voucher by agreement amongſt other things, to the intent that 
the recoverors ſhould enfeoff Liſter and others to divers uſes; 
and that Sibil (for better aſſurance) ſhould releaſe to them with 
warranty; which feoffment and releaſe with warranty were 
made accordingly an. 11 H. 8. And afterwards Sibil died Edw. 
then being alive; and whether this collateral warranty ſhould 


Co. Lit. 326. b. bar the demandant or not, or ſhould be void by the flat. of 11 


365. b. 


H. 7. cap. 20. was the queſtion ; for in as much as the com- 
mon recovery was had againſt Edward in the life of tenant for 
life, it cannot be intended, that Sibil had ſurrendered her eſtate, 
or that Ed w. had entered for a forfeiture, and thereby ſeiſed by 


Co. Lit. 72. a. force of the tail, unleſs it had been alledged in pleading : but for 


393 b. 


as much as it was generally alledged that then he was tenant 
of the freehold, it ſhall be intended more ſtrong againſt him 
| who 
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who (4) pleads it, that is to ſay, that it was by diſſeifin, or 
by ſfroff ment of a diſſeiſor, ſo that he was in of another eſtate, 
and then the recovery with (5) fingle voucher will not bind 
its and therefore the ſole queſtion was, on the collateral war- 
ranty. And it was ſtrongly objected, that this warranty ſhould 
be void, not only within the expreſs letter, but alſo within the 
meaning of the act. 

For firſt, there is no doubt but the heir male of the body of 
Edward is a perſon to whom the inheritance, after the death 
of Sibil, ſhall appertain : and the words of the act are, that 
ſach perſon ſhall enter, and peaceably poſſeſs the land as he 
ought if no ſuch warranty had been made. And the mean- 
ing of the act was not to ſave the eſtate-tail, for him only who 
1s heir apparent at the time of the forfeiture, but to preſerve 
it for the benefit of all the iſſues inheritable by force of the 
tail. As if A. makes a feoffment in fee to the uſe of himſelf 
and his wife, and to the heirs of the body of A. A. hath 
iſſue B. and dies, the wiſe is difleiſed, the heir in tail by deed 
releaſes to the difſeiſor, and afterwards the wife releaſes alſo 
with warranty and dies, B. hath iſſue C. and dies; although 
B. hath by his releaſe diſabled himſelf to take advantage of the 
forfeiture during his life, yet it ſhall not prejudice his iſſue ; 


for he is the perſon to whom the inheritance of the eſtate tail 


doth appertain, and now by the ſtatute he ſhall enter as if no 
warranty had been made. | 

2. It is to be obſerved, that by the ſtatute, not only entry is 
given to him to whom the intereſt, title, or inheritance ſhall 
appertain, as if no warranty had been made ; but by the 
branch next before, it is provided that every (c) diſcontinu- 


ance, alienation, releaſe, or confirmation with warranty, and þ 


recovery made or ſuffered by ſuch woman ſhall be utterly void 
and of none effect: and if the warranty in this caſe, by the 
expreſs letter of the act, be utterly void and of none etfect, 
it is void as to all, and by conſequence againſt every iſſue in 
tail, and it is void alſo as to Edward himſelf, but in reſpect 
of the ſaid recovery he hath barred himſelf that he cannot 
enter into the land; and the opinion of Doctor and Student 
was ſtrongly urged, that if a (4) woman, tenant in tail, ſuffers 
a common recovery, and the iſſue in tail releaſes to the re- 
coveror, yet his iſſue may enter ; which proves, that although 
he, who hath the immediate right to the eſtate-tail, will, by 
his own act, exclude himſelf from the benefit that the ſtat. 
would have given him; yet his fue ſhall not be prejudiced 
by it. 

And it was further objected, that if any (e) error had 
been in the recovery that Edward ſuffered, and he had brought 
a writ of error, the collateral warranty of the woman would 
not be a bar to him, for the ſtatute by expreſs words hath 
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made the warranty utterly void, and of no effect ; a fortiori 
the warranty ſhall not bind the demandant, who claims as 
couſin and heir male of his body per formam dont. To which 
it was anſwered and reſolved, as to the firſt branch, that the 
office of a good expoſiter of an act of parliament is to make 
conſtruction (a) on all the parts together, and not of one part 
only by itſelf ; nemo enim aliguam partem redte intelligere poſit, 
antequam totum iterum atgque iterum perlegerit : and although the 
firſt branch makes the diſcontinuance, alienation, warranty, 
and recovery, utterly void, and of no effect; yet the clauſe 
following being connected to it with this conjunction, “ and 


that it ſhall be lawful,” expounds the generality of the 


words of the precedent branch; and therefore the (6) ſenſe of 
both together is, that they ſhall be utterly void and of no 
effect by the entry of him to whom the intereſt, title, or in- 
heritance, after the woman, doth appertain; but the diſcon- 
tinuance, alienation, warranty, or recovery, are not void 
between the parties, but ſtand in force between themſelves, 
and againſt all others, but only againſt ſuch to whom the 
intereſt, title, or inheritance, after the death of ſuch woman 
doth appertain, and they only can make it void and of no effect 
by their entry: and ſo before this time have other ſtatutes been 
expounded by the ancient judges and ſages of the law. As 
the ſtatute of (c) 8 H. 6. cap. 10. by which it is provided, that 
all outlawries ſhall be held for null and void, and that the 
party, &c. be not damaged nor put to loſs of his goods 
and chattels, &c. unleſs a capias be awarded againſt the party 
in the county, in which, by the indictment or appeal, he is 
expreſſed to be dwelling ; yet it ought to be avoided by the 
means which the Jaw hath appointed, and that is by writ of 
error. 

In the ſame manner in the caſe at bar, eſtates of freehold or 
inheritance cannot be defeated without an entry, and there- 
fore by _ they ought to be made void. So the ſtatute of 
(4) 23 H. 6. cap. 10. makes an obligation, taken in other 
manner than the ſtatute preſcribes, void; yet it is held in (e) 
7 E. 4. 5. b. that the party cannot plead, (/] non eff fadtum, 
butitis voidable by plea, with ſuch apt concluſion as the law doth 
appoint. So on the ſtat. of (g) 1 Eliz. which provides, that all 
grants, leaſes, &c. made by biſhops in other manner than is men- 
tioned in the act ſhall be utterly void, and of no effect to all in- 
tents and purpoſes: notwithſtandiog theſe preciſe words, it was 
adjudged in the Common Pleas, M. 32 & 33 Eliz. in a quare 
impedit between (h) Sale and the biſhop of Coventry and Litch- 
field, that a grant of the next avoidance of an advowſon, 
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which is not warranted by the ſaid act, is not void as to the 
grantor himſelf, but as to the ſucceſſor; for ſo was the intent 
of the act, to provide for the ſucceffor and not for the party 
himſelf. So, and on the ſame reaſon it was reſolved in the 
Common Pleas, per totam curiam, Paſch. 39 Eliz. between 
Hunt and (a) Singleton for a houſe in Foſter-lane in London, 
whereof the inheritance was in the Dean and Chapter of Paul's, 
that if the Dean and Chapter make a leaſe not warranted by 
the ſtatutes of 13 & 14 Elis. in which caſe it is provided by 
by the ſaid acts, that ſuch leaſe ſhall be abſolutely void, and 
of no effect to all intents and purpoſes ; in this caſe of a cor- 
poration aggregate of many perſons, which never dies, it was 
Sony doubted, if the leaſe thould not be utterly void pre- 
ently according to the expreſs letter of the act; but it was 
at Jaft reſolved, foraſmuch as the act was made for the benefit 
of the ſucceſſors, that the leaſe ſhould not be void 'till after the 
death of the Dean, who was party to the leaſe : and although 
the ſucceſſor of the Dean is not ſucceſſor to the whole corpo- 
ration wha made the leaſe, but only the principal member of 
it; yet becauſe the whole corporation never (5) dies, ſuch 
leaſe, by conſtruction, ſhall be void after the death of the 
Dean, who is the principal member of the corporation, and 
his ſucceſſor, with the Chapter, ſhall avoid it. So in the 
principal caſe, although it be provided by the ſtatute of 11 H. 
7. that the diſcontinuance, alienation, warranty, and recovery 
ſhall} be void; yet they are not void preſently, but are to be 
made void by ſuch perſons to whom, after the death of the 
woman, the intereſt, title, or inheritance appertains. And 
with this reſolution agrees 27 H. 8. 23. b. on this very ſtatute 
of 11 H.7. 

2. It was anſwered and reſolved, that this caſe was out of 
the (c) intention of the ſaid act for ſeveral reaſons. 

Firſt, Becauſe the intent of the act was to reſtrain women 
from making a diſcontinuance, warranty, and recovery, in 
bar, or prejudice of the heir in tail, or of them in remainder, 
&c. But when the heir in tail, in the caſe at bar, doth con- 
vey and aſſure the land to others, and the releaſe or confir- 
mation of the woman with warranty, is but to perfect and cor- 
roborate the eſtate which the heir in tail hath made, ſuch 
warranty is not reftrained by this act; for it ſhall be intended 
for the benefit of the heir, and not to his prejudice : and this 
was the reaſon that a common tecovery, in reſpect of the in- 
tended recompence, was not reſtrained by the ſtatute of 
Weſt. 2. And therefore when the iſſue in tail, in the caſe 
at bar, hath ſuffered a common recovery, and the warranty of 
the woman extends wy to ſtrengthen it, this warranty is not 
reltrained by the faid act of (4) 11 H. 7. 
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The ſecond reaſon was, that the wife, with the heir in tail, 
might have joined in a fine, and ſo barred the eſtate · tail; or 
if the wife had (a) ſurrendercd to the heir in tail, he might 
have ſuffered a recovery, and by that the eſtate-tail would be 
docked, and fo they both had power to bar the eſtate- tail, and 
the remainder or reverſion expeCtant thereupon : then it was 


not the intention of the act to reſtrain the warranty the wife 


made to him who had the land by conveyance of the heir in 
tail. And on the ſame reaſon it was adjudged M. 38 & 39 
Eliz. in the King's Bench, between Jennings and Wiſeman ; 
and Hill. 39. in the Common Pleas, but the plea began Trin. 
38 Eliz. Rot. 2302. between (5) Wiſeman and Crow, and the 
caſe in both courts was the ſame, /c/. Thomas Wiſeman had 
iſſue William, his elder fon by one venter, and Thomas and a 
daughter by another venter, and ſeiſed of land in Eflex held 
in ſocage, deviſed to Dorothy his wife for life, the remainder 
to T. in tail, and died; whereby the wife was tenant for life, 
the remaind. to T. in tail, and the reverſ. of the fee deſcended 
to William ; Dorothy, after the ſtatute of 14 Eliz ſuffered a 
common recovery, in which Thomas was vouched, who 
vouched over the common vouchee, which recovery was to 
the uſe of Thomas and his heirs; the daughter married Jen- 
nings, Thomas died without iſſue: now between Jennings 
and Crow his fermor, and Wiſeman, fon and heir of William, 
was the queſtion for the ſaid land: Wiſeman objeRed, that 
the ſaid common recovery was void by the exprels letter of the 
ſtatute of 14 (c) Eliz. cap. 8. Where divers perſons being 
„ ſeiſed, &c. of any lands, &c. only for life or lives, or of 
6& eſtates determinable upon life or lives, have ſuffered other 
„ perſons by agreement or covin to recover the ſame lands 
© againſt the ſame particular tenants, &c. or as vouchees, to 
ce the great prejudice of thoſe to whom the reverſion or re- 
“ mainder hath appertained, or ought to appertain : be it 
* enacted, that every ſuch recovery, as of ſuch perſon in re- 
© verſion or remainder thereof, &c. be clearly and utterly 
void and of none effect: provided that every ſuch recovery 
had by the aſſent of any perſon in reverſion or remainder, 
« ſo the ſame aſſent appear of record in any court, &c. ſhall 
* ſtand in force againſt ſuch perſon ſo affenting.” And the 
ſaid recovery was had againſt Dorothy, being tenant for life; 
and the ſaid William Wiſeman, who had the reverſion in fee, 
never aſſented to the faid recovery according to the ſaid 
groviſo: and therefore the ſaid recovery ſhould not bind 
him by the expreſs letter of the act: but it was ad- 
Judged in both courts, that the reverſion in fee was barred 
by the ſaid recovery. And the ſaid act of 14 (4) Eliz. did 
not extend to it: and the principal reaſon was, becauſe it 

was 
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was not the intent of the act to extend to ſuch recovery in 

which he in remainder in tail was vouched, becauſe tenant in 

tail hath an eſtate of inheritance which may continue (a) for (4) 3 Co. 4. b. 
ever; and he hath power by a common recovery to dock all 

remainders and reverſions expectant on his eſtate; and if 

Dorothy kad (6) ſurrendered to him, then without queſtion 9s wot an 
the recovery ſhall bar the reverſion in fee: fo Dorothy and ot Chews: 
Thomas had power to bar the reverſion in fee, and neither the 39. a. 46. a. 
ſtat. of Weſt. 2. cap. 3. (c) which gives receipt, extends to ©; Fl. 715. 
him in reverſion or remainder expectant on an eſtate-tail, 33 3 — 
H. 6. 22. 41 E. 3. 12. nor the ſtat. of (4) ꝙ R. 2. capꝰ 3. 2 Brownl. 67. 
which gives the writ of error to him in reverfion ; nor doth () C. Lit. 
the (tat. of (e) 32 H. 8. cap. 31. made againſt common re- w_ * 8 
coveries had againſt tenants for life, extend to remainders or C% Ploud. 57.b, 
reverſions expectant on an eſtate-tail. So in the caſe at bar, 72 Co. 44. o. 
foraſmuch as he who had the eſtate-tail hath ſuffered a com- — 5 
mon recovery, and the wife hath releaſed to the recoverors a. b. F. N. B, 
with warranty, the act of 11 H. 7. cap. 20. doth not extend 795. 4. 3 Co. 4. 
to it, becauſe the heir in tail hath power of himſelf to bar the F. s. 
tail, and the warranty of the wife is but to perfect his con- Dyer 1. 2 85 8 
I. 5 


veyance. . 
Ihirdly, it was reſolved, that in the caſe at bar when the * — * R 


ſaid Edward, by the common recovery had againſt him by his 2. cap. 3. 

own agreement, had diſabled himſelf to take benefit ot the (e) 10 Co. 44. b. 

forfeiture given by the ſtatute, aſter the death of Edward, his = = $02; 

iſſue ſhould not take benefit thereof, becauſe his father was in x n 7 

being at the time of the forfeiture, and could not enter; and 2 Leon. 67 62, 

2 perſon who is not in rerum natura, or who hath not the im- N 

mediate intereſt, title, or inheritance, at the time of the for- Raftal — 

ſciture, ſhall never take benefit of this act, when another was 

in being at the time of the forfeiture, and could not enter, 

and yet had power to bar by fine or recovery him who would 

claim the benefit of the act; and this was in effect adjudged 

in (/) Sir Geo. Brown's Caſe, where the iſſue in tail, iv the Antes 50. b. 

life of his mother, having the reverſion in fee, levied a fine mpg 313+ 

without proclamations. And if error was in the ſaid recovery, 2 rA 

the warranty of the wife would bar Edward of his writ of er- ! Rol. 8-8, 

ror, becauſe by his own act he hath barred himſelf from the Jenk. Cent. 275. 

remedy of entry, which the aQt preſcribes. And the caſe of 

Poctor and (g) Student was affirmed to be good law; for there %) antea 59 a. 

preſently, by the recovery, the ifſue had tiile of entry on the Bod stus. lb. i. 

recoveror ; and therefore by his releaſe by deed he could not . 31. 

bar his iflue ; but in the caſe at bar, the iſſue in tail firſt ſuffered 

the recovery, and ſo diſabled himſelf before the warranty made; 

as alſo it was done in Sir Geo. Brown's caſe, by the fine levied in 

the life of the mother ; and therefore in thole caſes title of entry 

Vs never given to the iſſue in tail, as it was inthe caſe of Doctor 
a: | and 
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and Student; and ſo a manifeſt diverſity : but if Sibil had 
releaſed after the death of Edward, then the iſſue of Edw. 
might have avoided the warranty by force of this act. 

Note, reader, I conceive, that if a man makes a feoffment 
in fee, to the uſe of him and his wife in tail, and to the uſe 
of the huſband in fee, and hath iſſue a daughter, and dies, 
his wife with child with a ſon, whereby the reverſion in fee 
deſcends to the daughter ; the wife, before the birth of the 
ſon, levies a fine, or ſuffers a common recovery; in this caſe, 
although the daughter doth or doth not enter, or although the 
(aYdaughter had joined in the fine, or was vouched in the re- 
covery, or by any other act had diſabled herſelf from taking 
benefit of this act, yet the ſon, after born, ſhould take bene- 
fit of this act; and that well agrees with this reſolution. For 
by no act that the daughter could do, could ſhe bar the ſon of 
the eſtate- tail, as Edward might in the caſe at bar; and there- 
fore it ſtands with reaſon and equity, that no act which ſhe 
could do ſhould be prejudicial to the ſon, who was in utero 
matris. And this caſe is not to be compared to the caſe in (b) 
5 E. 4. 6. a. For by the ſtat. of (c) 6 R. 2. cap 6. it is provid- 
ed, quod proximus de ſanguine eorundem rapientium & raptorum, 
cui hereditas deſcendere, remanere, vel accidere deberet poſt mor- 
tem rapientis vel rapti, habeat titulum immediate ſlatim ſcilicet, 
pol raptum intrandi ſuper rapientem vel raptum, &c. & tenere 
de ſlatu hereditario ; in that caſe, if the daughter enters, ſhe 
ſhall keep it for ever againſt the ſon after born.: but although 
the daughter enters by force of the ſtatute of 11 H. 7. yet the 


- ſon born after ſhall enter upon her; and the cauſe and reaſon 
Br. of this difference is, that the daughter, by the ſtatute of 6R. 2. 


hath the land merely as a perquiſite in fee-Fimple: and by the 
expreſs words of the act, ſhe ſhall enter and keep the land, ſor 
the ſtat. ſaith, intrabit, Sc. & tenebitde jure hereditario. And it is 
like the caſe of 9 (d) H. 7. 25. b. if a remainder be limited to 
the right heirs of J. 8. and he dies, having a daughter, the 
(e) daughter ſhall have it as a purchaſor, and ſhal) keep the 
land againſt the ſon born after. But when the davghter en- 
ters by force of the act of 11 H. 7. the is in of an eſtate-tail 
per formam don, and ſo in nature of a deſcent, and not merely 
as a purchaſor ; and that by the expreſs words of the ſtat. of 11 
H. 7. which are, that the perſon to whom the Jands appertain, 
after the deceaſe of ſuch woman, ſhall enter into the tene- 
ments, and poſſeſs and enjoy them according to ſuch title and 
intereſt as they ſhall have, it ſuch woman had been dead, and 
no diſcontinuance, warranty, or recovery had; ſo that the 
daughter in this caſe doth not claim the land merely as a per- 
quiſite, as ſhe doth upon the ſtatute of b R. 2. but by force of _ 
A 
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act of 11 H. 7. ſhe claims according to her title, as if the wo- 


man had been dead, and no act done againſt the ſtat. and that 


is per formam doni, and per formam doni the ſon after born is to 
be preferred before the daughter : and therefore this caſe 1s to 
be compared to (a) Shelley's caſe; in which caſe, although 
the uſe veſted firſt in Richard the younger ſon, yet the ſon of 
the elder ſon, after born, ſhall enter on him, becauſe Richard 
in that caſe was in in the nature of a deſcent, and not merely 
as a purchaſor. And if the makers of the act of 11 Hf. 7. had 
been aſked if in ſuch caſe the wife might prejudice the ſon, 
wherewith ſhe is big, of the benefit which they by the ſaid act 
had provided, they would have anſwered, abfit quad licitum 
fuerit matri nocere filio qui in utero ſus eff, And with this Mon- 
tague Chief Juſtice of the Common Pleas, Plow. Com. 56. 
well agrees. And the opinion of the Court of Wards, 20 
Eliz Dy. 262. a. (b) is not repugnant to it; for there the 


opinion is, that if the iſſue in tail, within age, enters by force 


of this act. on a fine levied by his mother, and her ſecond 
huſband, he ſhall not be in ward, which may well be, for in 
ſuch caſe he hath the land but during the coverture, and there- 
fore is in manner a purchaſor; alſo, although he ſhould have 
the land in nature of a deſcent, yet it doth not follow that he 
ſhall be in ward; for in the caſe of wardſhip, there ought to 
be death, either natural or civil; it is neceſſary alſo, that the 
anceſtor die in the lord's homage : and by this difference you 
will better underſtand your books in 9 H. 6. 25. 9 H. 7. 25. 
& Doctor and Student. 

4. It was reſolved per totam curiam, that if tenant in tail be- 
ing in of another eſtate ſuffers a common recovery, and a col- 
Jateral anceſtor of the tenant in tail releaſes with warranty to 
the recoveror, and afterwards the recoveror makes a feoftment 
to uſes, which are executed by the ſtatute of 27 H. 8. and 
afterwards the collateral anceſtor dies, in that caſe although 
the eſtate of the land be transferred in the Poſt. before the de- 
ſcent of the warranty, yet the warranty ſhould bind, and the 
terte-tenants might take advantage thereof by way of rebut- 
ter: ſo if he to whom the warranty is made ſuffers a common 
recovery, and afterwards the anceſtor dies, the recoveror might 
rebut by this warranty; and yet it is adjudged in (d) 22 Af, 
37. that if tenant in dower doth enfeoff a villain with war- 
ranty, and the lord of the villain enters into the land before the 
deſcent of the warranty, and afterwards the wife dies, this war- 
ranty ſhould not bind the right heir: ſo itis agreed by the Juſ- 
rices in (e) 20 Afl. 34. If a collateral warranty be made to a baſ- 
tard and his heirs, and living the anceſtor, the baſtard dies with - 
out iſſue, and the lord by eſcheat enters, and afterw. the anceſtor 
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dies, this warranty ſhall not bind. And although as well in 
the caſe at bar, as in thoſe two caſes, before the warranty de- 
ſcends, the eſtate of the land is transferred in the Poſt, yet 
there is a great difference between thoſe two caſes, and the 
caſe at bar; for he who hath the land by the limitation of an 
uſe, or by a common recovery, comes to the land by the limi- 
tation and act of the party; and therefore he who hath a rever- 
ſion by (a) the limitation of an uſe, or by common recovery, 
although he be in the Poſt in both caſes; yet he ſhall take 
benefit of a condition as an aſſignee within the ſtatute of 32 H. 
8. cap. 34. But when the (&) lord of a villein enters, he 
comes to the land in reſpect of a title paramount, that is to 
ſay, in reſpect of villeinage, and the lord by eſcheat in reſpect 
of the ſeigniory which was a title paramount, and both thoſe are 
in merely in the (c) Poſt, and not by any limitation or act of 
the party, and ſo a manifeſt difference. And although ſome 
preſume to ſay that thoſe books ate erroneous, and againſt 
law, and their reaſons are, ſcil. becauſe it was held in the time 
of E. 3. ſcil. in (d) 8 E. 3. 10. a. that the tenant ſhall not take 
advantage of a warranty by way of rebutter, without ſhewing 
how the warranty extends to him; which is as much as to ſay, 
to make him aſſignee to the land ; ſo that one who comes in in 
the Poſt, ſhall notrebut. And in (e, 10 E. 3.42. 10 Aſſ. 5. in an 
aſſize the tenant pleaded a warranty made to one W. &c. and 
concluded on the warranty as aſſignee to W. and demanded 
judgment, &c. and was charged by the party, and by the court, 
to ſay how he was aſſignee, and ſo he did: and in (/) 22 Aff. 
88. in the ſame year, when one of the ſaid caſes was adjudg- 
ed, it was held that one ſhould not take advantage of a war- 
ranty made to another and his aſſigns by way of rebutter, al- 
though he be an aſſignee without deed, and that in caſe of 
rebutter, as well as in caſe of voucher he ought to ſhew as 
well the deed which comprehends the warranty, as the deed 
which proves the aſſignment : and theſe errors were the cauſe, 
as they ſaid, that it was then held, that neither the lord of the 
villein, nor the lord by eſcheat ſhould take advantage of a war- 
ranty by way of rebutter : but I conceive, the true reaſon of 
the ſaid books is utterly miſtaken. For true it is, that ſome 
judges in thoſe times thought, that none ſhould take ad- 


vantage by rebutter of a warranty made to one, his heirs and 


aſſigns, but he who was heir or aſſignee: and that the terre- 
tenant ought in caſe of voucher and rebutter, to ſhew deeds 
of the mean aſſignments ; which opinion hath great ſemblance 
of reaſon, becauſe the warranty extends only to the feoffee, 
his heirs and aſſigns. And a thing, which of its own nature 


cannot be created without deed, cannot be aſligned without 
| deed : 


Part III; Lixeorn CoLLEGE's Caſe; 


deed : but [ well agree that ſuch opinions were againſt the 
true ſenſe and judgment of the law in both points: tor (a) he, 
who hath the poſſeſſion of the land, ſhall rebut the demandant 
himſelf, without ſhewing how he came to the poſſeſſion of it; 
for it is ſuſhcient for him to defend his poſſeſſion, and to bar 
the demandant ; and the demandant againſt the warranty can- 
not recover the land: and ſo was it held 35 Aſſ. 9. that tenant 
by the curteſy might rebut. And in (6b) 45 E. 3. 18. it is adjudg- 
ed, that the donee in tail, although he be in of another eſtate, 
might rebut the demandant And in (c) 35 E. 3. 26. it is ad. 
judged, that the aſſignee might rebut by force of a warranty, 
made to one and his heirs: and (4) 7 E. 3. 34. & 46 E. 3. 4. 
Feoffee of the donee in tail might (e) rebut: I likewiſe well 
agree, that if A. enfeoffs B. his heirs and aſſigns with war- 
ranty, and B. enfeoffs C. without deed, C. ſhall (J) vouch 
A. as aſſignee, for the warranty extends to B. and his aſſigns 
of the land, and C, is his aſſignee thereof, and the aſſignment 
is not made of the Warranty, for then it ought to be by deed, 
but the warranty cannot be aſſigned, but extends to the aſ- 
ſignees of the land; and if the feoffment to C. was by deed, 
it is only of the land, and not of the warranty; and C. ſhall 
vouch A. as aſſignee of the land, becauſe the war. by expreſs 
words extends to him, that is to ſay, to B. and his aſſignees 
of the land ; and if the feoffee without deed ſhall not vouch 
as aſſignee, truly the feoffee by deed ſhall not vouch, for one 
of them is as well aſſignee of the land as the other, and none 
of them hath or can have aſſignment of the warranty. | 
And ſo it was reſolved, Paſch. 36 Eliz. in the K.'s B. be- 
tween (g) Auder and Noke, on a writ of error on a judgment 
given in a writ of covenant in C. B. by Popham C. J. Gawdy, 
and the whole court, on conference had with divers other 
Juſtices ; that if a man makes a leaſe for years, and covenants 
with him and his (4) aſſigns, his aſſignee by parol ſhall have 
an action of covenant : ſo feoffee by parol ſhall (i) vouch as 
aſſignee; and therefore the books which ſpeak of ſhewing the 
deed comprehending the warranty, and of the deed of aſſign- 
ment, are to be intended of things which lie in (4) grant, 
which cannot be aſſigned without („/ deed. And fo may all 
the books be well reconciled. 8 Aff. 33. 9 Aſſ. 11. 10 Aff. 5. 
10 E. 3. 42. 11 E. 3. Br. Monfirans de faits 164. 13 E. 3. 
Voucher 17. 14 E. 3. Garr. 33. 12 E. 3. Condition 11. 
17 E. 3. 68. 22 Aſſ. 88. 40 E. 3. 22, 23. 40 Aſſ. 30. 42 E. 
3. 19. 3 H. 7. 13 & 14 b. 3 H. 6. 21. Statham Affignee 1. 
But note reader, that theſe were not the reaſons of the ſaid books 
in 22 Aff, 37. and 29 Aſſ. 34. which have been alledged, for it 
appears by both the books, that if the warranty had bound, and 
had been a bar in right in the one caſe, viz. of the villein, hace, 
if 
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if the warranty. had deſcended before the lotd of the -villein 
had entered; and in the other caſe, it the anteſtor had died 
before the tenant (fo that the warranty had deſcended before 
the eſcheat) the lord by eſcheat in the one caſe, and the lord 
of the villein in the other caſe, ſhould take advantage of the 
war. by way of rebutter; and that appears by the rule of both 
bobks. And therefore thoſe, who condemned the ſaid books, 
were not well appriſed of the true reaſon of them. And I dare 
not take upon me, or preſume to oppoſe the authority of the 
ſaid books. For Maſter Littleton ſeems to agree with the rea- 
ſon of them in his chapter of Diſcontinuance ſect. 642. for he 
faith, Nota, if there be lord and tenant, and the tenant gives 
the tenements to another in tail, the remainder to another in 
fee; and afterwards the donee makes a leaſe for life, and 
grants the reverſion to another in fee, and the tenant for life 
attorns, and afterwards the grantee dies without heir, where- 
by the reverſion eſcheats to the lord; in this caſe, if the 
tenant for term of life dies, and the lord by eſcheat enters in 
the life of the tenant in tail, it is no diſcontinuance, becauſe 


the lord is in by way of eſcheat, and not by the tenant in tail 


(and therefore the entry of the iſſue in tail, in ſuch cafe was 
lawful, becauſe the lord, by eſcheat cannot take advantage of 
any warranty which tenant in tail, as was intended, had made ) 
But Littleton faith, ſecus efſet, if the reverſion had been exe- 
cuted in the grantee, in the liſe of tenant in tail, for he was 
in by the tenant in tail. ä 


PENNAN T's 


Part III. 64 


PE N NAN T's Caſe. * 


Trin. 38 Eliz. In the Queen's Bench, 


between Thomas Harvy and Walter 
Oſwald. 


N an 9eione firme, between Harvy plaintiff, and Oſwald Moor 426, 456. 
defendant, on a demiſe made 37 Eliz. by John Pennant Cro. Elis. 553, 

to the plaintiff, of certain land in Ardeley in the county of — 2 Ander. 
Eſſex, for three years, from the feaſt of All Saints, ann. 37. 
The defendant pleaded, that the faid John Pennant was ſeiſed 
of the ſaid land in fee, and anno 35. demiſed it to the defend- 
ant for 10 years, yielding the yearly rent of 331. 10s. at the 
feaſt of St. Michael, and the Annunciation of our Lady; and 
that he was poſſeſſed till Pennant ouſted him, and demiſed to 
the plaintiff, and he re-entered, &c. The plaintiff replied, 
and confeſſed the ſaid leaſe, but further ſaid, that the ſaid 
leaſe was on condition, that if the defendant, his executors 
or adminiſtrators, at any time without the aſſent of the ſaid 
John Pennant, his heirs or aſſigns, did grant, alien, or aſh 
the ſaid land, or any part thereof, that then it ſhould be law- 
ful for the ſaid Pennant and his heirs to re- enter: and that the 
defendant, anno 35. granted to one Taylor parcel of the ſaid 
land for ſix years, without the aſſent of Pennant, for which he 
re-entered, and made the leaſe to the plaintiff, prout, &c. 

The defendant by way of rejoinder, ſaid, that before the re- 
entry Pennant accepted the rent due at the feaſt of the Annun- 
ciation of our Lady, aſter the aſſignment by the hands of the 
defend. Walter Oſwald. To which the plaintiff by way of 
ſur-rejoinder ſaid, that Pennant before the receipt of the rent 
had no notice of the ſaid demiſe to Taylor, on which plea the 
defendant did demur in law: and Trin. 39 Eliz. it was ad- 
judged for the plaintiff. And in this caſe theſe points were re- 
folved : 

1. That the condition being (a) collateral, the breach of it (a) Cro. El. 523. 
might be ſo ſecretly contrived, as to be impoſſible for the 553» 572+ Moor 


420, 456. 8 Co. 
leſſor 3, 4, 


; Salk. 3, 4+ 
Kin. 31. 
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leſſor to come to the knowledge of it, and therefore (a) notice 
in this caſe is material and (6) iſſuable, for otherwiſe the leſſee 
would take advantage of his own fraud, for he might make 
the grant or demile ſo ſecretly, and ſo near the day on which 
the rent is to be paid, as to be impoſlible for the leflor to have 
notice of it: but if a man makes a leaſe for years rendering 
rent, on condition that if the (c) rent be behind, that it ſhall be 
lawful for him to re-enter; in that caſe, if the leſſor demands 
the rent, and it is not paid, and afterwards he accepts the 
rent (before the re-entry made) at a day after, he hath (4) diſ- 
penſed with the condition, for there the condition being an- 
nexed to the rent, and he having made a demand for the rent, 
he well knew that the condition was broke: but although Mm 
ſuch a caſe, he (e) accepts the rent (due at the day for which 
the demand was made) yet he may re-enter, for as well be- 
fore as after his re-entry, he may have an aClion of debt for 
the rEnt, on the contract between the leſſor and leſſee, and 
that was the firſt difference between a collateral condition and 
a condition annexed to rent. Vide (f) 45 AM. 5. 

The ſecond difference was, that in caſe of a condition an- 
nexed to rent, if the leſſor (g) diſtrains for the ſame rents for 
which the demand was made, he hath thereby alſo affirmed 
the leaſe, for his diſtteſs for the rent received; for after the 
leaſe determined he cannot diſtrain for the rent. 14 AM. 11 
Accord, 

The third was, that as well in caſe of a condition annexed 
to rent, as in caſe of a condition annexed to any collateral act, 
if the concluſion of the condition be, that then the leafe for 
years ſhall be void, there no acceptance of rent (due at wy 
day after the breach of the condition) will make the void leaſe 
good. And ſo a difference between a leaſe which is (ip fas) 
void without any re-entry, and a leaſe which is voidable by 
re-entry ; for a leaſe which is ipſe fas void by the breach of 
the condition, cannot be made good by any acceptance aſter- 
wards. Plow, Com. in Browning and Befton's caſe 133. 

The fourth was, as the affirmation of a voidable Jeafe by 
parol for money (or other conſideration) will not avail the 
leſſee; fo the acceptance of a rent (which is not in , nor due to 
him who accepts it) will not bind him : as if land be given 
to huſband and wife, and to the heirs of the body of the huſ- 
band, the huſband makes a leaſe for 40 years and dies, the 
iſſue in tail accepts the rent in the life of the wife, and afterw. 
the wife dies; yet the iſſue ſhall avoid the leaſe; for at the 
time of the accept. no rent was in eſſe, or due to him. Vide 32 
H. 8. Br. (i) Acceptance. 

The fifth was (4) between a leaſe for liſe and a leaſe for 
years, for in the caſe of a leaſe for life, if the concluſion of a 
condit. annexed to the rent (or other col. act) be, that on 

the 
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the leaſe ſhall be void, there (becauſe an eſtate of freehold be- 
created by livery, cannot be determined before (a) entry) in 
ſuch caſe acceptance of rent due at a day after, ſhall bar the 
leſſor of his re-entry, for this voidable leaſe may well be af- 
firmed by acceptance of rent: and therefore, if a man makes 
a leaſe for years, on condition that if the leſſee do not go to 
Rome, or any other collateral condition, with concluſion that 
the leaſe ſhall be void, in that caſe, if the leſſor grants over 
the reverſion, and afterwards the condition is broke, the 
_ grantee (6) ſhall take benefit thereof; for the leaſe is void, and 

not voidable by re-entry ; and therefore the grantee who is a 
ſtranger, may take benefit thereof; but if the leaſe be made 
for life (c) with ſuch condition, there the grantee ſhall never 
take benefit of it, for the eſtate for life doth not determine be- 
fore entry, and entry or re-entry in no caſe (by the common 
law) can be given to a ſtranger, 11 H. 7. 17. a. Br. Cond. 
245. 10 E. 3. 52. per Stone, 21 H. 7. 12. a. So if a (d) Par- 
ſon, Vicar, or Prebend, makes a leaſe for years, rendering 
rent, and dies, the ſucceſſor accepts the rent, it is nothing 
worth, for the leaſe was void by his death, (e) otherwiſe is it 
of a leaſe for life: but if a (// Biſhop, Abbot, Prior, or ſuch 
like, makes a leaſe for years and dies, if the ſucceſſor accepts 
the rent, he ſhall never avoid the leaſe, for the leaſe was only 
voidable, 11 E. 3. Abbot . 8 H. 5. 19. 37 H.6.b. 24H. 
8. Br. Leaſes 19 F. N. B. 50. C. 

But note, reader, 1 conceive, that in the caſe of a leaſe for 
life, if the leſſor accepts the ſame rent which was demanded, 
he hath affirmed the leaſe, for he cannot receive it as due on 
any contraQ, as in the caſe of a leaſe for years, but he ought 
to receive it as his rent, and then he doth affirm the leaſe to 
continue ; for when he accepted the rent, he could not have 
an action of debt for it, but his remedy then was by aſſiſe, if 
he had ſeiſin, or by diſtreſs. And therefore I conceive in ſuch 
caſe, the acceptance of the rent ſhall bar him of his re-entry : 
and it appears by Littleton, cap Conditions, fol. 29 a. That 
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(a) 1 Roll. 408. 
Br. N. C. 265. 
Moor 292. 

21 H. 7. 12. 2. 
Mo. 345, 346. 
Plow. 413- 3. 
135. b. 142. b. 
Br. Condition 
245. 2 Co 53. b. 
3 Co. 59. b. 
Co. Lit, 218. a. 
(5 Co. Li. 215. 
a. Cr. El. 649, 
650. 1 Leon. 61. 
1 Rolle's47 3. n. 6. 
8 Co. 95. b. 

10 Co. 48. b. 
Co. Lit. 214. b. 
Lit. ſect. 347. 
(c) 8Co. 9 f. b·9õ. 
10 Co. 48. b. Co, 
Lit. 215.8. Perk. 
ſect. 3 31. F. N. B. 
20. C. Dyer 
127. pl. 56. Lit. 
ſect. 347. 
Plowd. 34. 2. 
(4) Cro. El. 18. 
1 Rolle's 83 1. Co. 
Lit. 45. b. Dyer 
239. d. pl. 61. 42. 
$H Ag bt 
B. N. . 381. 
(e) Co. Lit. 45, b. 
1 Rolle's 821. 
(f) Co Lit. 44. b. 
B. N. C. 380. 

2 E. 6. Br. Ac- 
ceptance 20. 
Cr. Jac. 173. 
Dyer 46. pl. g. 


Cro. Car. 96. 


1 Rolle's 476. 
2Roll, Rep. 161. 


in ſuch caſe, if the leſſor brings an (g) aſſiſe for the rent, he (g) co. Lt. 211. 
reJinquiſhes, and waves the benefit of his re-entry, although Þ- Co. Lit. teck. 
it be for the rent due at the ſame day; but if he (Y) re enters 720 f.. 8 5 
firſt, then he may have an action of debt for the rent behind, H. 3 Co. 23: b. 


17 E. 3 73. 18 E. 3. 10. 30 E. 3. 7. 38 E. 3. 10. 


And after. Kew. 112. 
Br. Arrearages, 


wards, Mich. 39 & 40 Eliz. in the Common Pleas, which 11. 


was Co, Ent. 215. Ns 


pea began Hil. 38 Eliz. Rot. 1302. in treſpaſs between (i) ( Moor 425. 


arch and Curtis, for land in Effex, the like judgment 


given by Anderſon, (Chief Juſtice there) Walmſley Juſtice, 78. 


1 Brownl. 
Noy. 7. 


and the whole court, where a leaſe for years was made, Anderl. 42, go. 
rendering rent, and with condition that if the leſſee Ce. Fl. 528. 


ſhould aſſign his term, that the leffor might re-enter, and 
Vol. Il, 1 the 


1 Rolle's 427. 
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(5) Syd. 44. 
Co. Lit. 373. a. 
1 Keb. 95. pl. 84. 
113. pl. 15. 
Raym. 21. 1 l. 
4-55. Moor 426. 
87, 88. 1 An- 
derſ. 14. pl. 30. 
2 Ander gr. 
178. N. Bendl. 
188. pl. 228. Co. 
Ent. 589. pl. 8. 
39 H. 6. Bar. 79. 
1 H. 5. 7. b. 
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the leſſee aſſigned his term, that although the leſſor had ac- 
cepted the rent by the hands of the leſſee, yet foraſmuch as 
the leſſor had not notice of the aſſignment, the acceptance of 
the rent did not (a) conclude him of his entry: ſo this point 
hath been adjudged by both courts. See for the ſaid differ- 
ences (which lie obſcurely in our books) 45 Aſſ: 5. the caſe of 
waſte, 22 H. 6. 57. 6H. 7. 3. b. F. N. B. 120, 122. Plow. 
Com. Browning and Beſton's caſe 133, 545. 14 Aſſ. 11. 40 
E. 3. Entry Congeable 41. 11 H. 7. 17. 10 E. 3. 52. 21H. 
7.12. 21 H.6. 24. 39 H. 6. 27. 26H.8. 

And in theſe two caſes many good caſes and diff. were taken, 
when acceptance of rent (or other things) ſhall bar him who 
accepts it of the arrearages of the rent, of re-entry, of aCtion, 
or of execution, and the reaſon of the old books briefly report- 
ed, and in an obſcure manner, well explained. If he who 
hath a rent-ſervice or a rent · charge, accept the rent due at the 
laſt day, and thereof makes an acquittance, all the (5) arrear- 
ages due before are thereby diſcharged : and ſo was it adjudged 
betwcen Hopkins and Morton in the Com Pleas, Hil. Rot. 
950. wide 10 Eliz. Dyer 271. but there the caſe is left at 
large; and therewith agrees 11 H. 4. 24. and 1H. 5 7. b. 
But note, it appears by the ſaid record of 10 El. that the bar 
to the avowry ought to be in ſuch caſe, wich concluſ. of judg- 
ment, if againſt this deed of acquittance he ought to make 
avowry ; ſo that it appears that the acquittance is the cauſe of 
the bar of eſtoppel in ſuch caſe. For it appears by 8 A. pl. 
ult. 9 E. 3.9. 29 E. 3 34. that if a man makes a leaſe for 


life rendering rent, or if there be lord and tenant by fealty and 


rent, and the rent is behind for two years; and afterwards the 
leſſor or the lord diſſeiſes the terre-tenant, and afterwards the 
tenent recovers againſt him in aſſiſe, and the rent, which in- 
curred during the diſſeiſin, is recouped in damages, yet the 
lord or leſſor ſhall recover in the aſſiſe, the arrearages before 
the diſſeiſin; and the bar of the latter years, is no bar of the 
arrearages before. Vide 39 H. 6. Bar. 79. where the principal 
caſe of annuity may be good Jaw, either becauſe there the de- 
fendant pleaded the acquittance for the laſt day, and demand- 
ed judgment of action, where he ought to have relied upon 
the acquittance. Or becauſe in the caſe of annuity he is not 
bound to pay the annuity without acquittance: but in the caſe 


of rent-ſervice, or rent-charge, he who reccives it is not com- 


6 Co, 53. 


3 to make an acquittance, but the making thereof is 
is voluntary act, to which the law doth not compel him. 

If there be (e) lord and ten. and the rent is bebind, and the ten. 
makes a feoffm. in fee, if the lord accepts the rent or ſervice of the 
feoffee, he ſhall loſe the arrearages in the time of the feoffor, al- 

| though 
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though he makes no acquittance; for aſter ſuch acceptance he 
ſhall not avow on the feoffor at all, nor on the feoffee, but for 
the ſervices which incurred in his time, as appears in 4 E. 3. 
22. 7 E. 3. 8. 7 E. 4. 27. 29 H. 8. Br. Avowry 111. But 
in ſuch caſe, if the feoffor dies, although the lord (a) accepts (ahi Rolle's 375. 
the rent or ſervice by the hand of the feoffee, he ſhall not loſe Co. Lit. 26g. b. 
the arrearages, for now the lord cannot avow on other, but 

only on the feoffee : and that, to which the law compels a 

man, ſhall not prejudice him. 

So, and for the ſame reaſon, if there be (5) lord, meſne (5) Co. Lit. 265. 
and tenant, and the rent due by the meſne is behind, and * 
aſterwards the tenant doth forejudge the meſne, and the lord 
receives the ſervices of the meſne, which now iſſue immedi- 
ately out of the tenancy, yet he ſhall not be barred of the 
arrearages which iſſue out of the meſnalty : ſo, if the rent be 
behind, and the tenant dies, the acceptance of the ſervices 
by the hands of the (c) heir ſhall not bar him of the atrearages; (e) Co. Lit. 26g, 
for in theſe caſes, although the perſon be altered, yet the lord * 
doth accept the rent and ſervices of him who only ought to do 
them; and all this appears in 4 E. 3. 22. 7. E. 3. 4. 7 E. 4. 

27. 29 H. 8. Avowry Br. 111. But acceptance of rent or 

ſervices by the hands of the ſeoffee ſhall not bar the lord of the 

(d) relief before due, for relief is no (e) ſervice, but a fruit (4) 2 And. 178. 
and approvement of ſervices ; for if it were part of the ſer- Cro. Eliz 885. 
vices, then an action of %) debt would not lie for it ſo long rye * 
as the rent continues, but it is as a bloſſom of fruit fallen from 31g. Co. L. 
the tree; and for relief, it is not ncceſſary to avow on any 33.% _ 
perfon certain: and the book in 4 E. 3. 22. is to be intended, . 
that the father made a feoftment in fee by (g) colluſion and 1 Rall's 596, 
died: and there it is held, that if the lord had accepted the 665. _ 
ſervices by the hands of the ſeoffee in the life of the father, he (2) Co. Lit. 84 
ſhould loſe his relief. | 

But note, reader, relief was not taken within the equity of 
the ſtatute of Marlebridge, as it is adjudged in 17 [27] E. 3. 

63. but now it is remedied by the ſtat. of 32 & 34 H. 8. of 
wills. But in the caſe before, the lord (before acceptance of 
the rent or ſervice by the hinds of the feoffee) might have (+) (4) 21 H. 8. 
avowed on the feoffee for all the arrearages incurred, as well cap. 19. Co. 
in the time of the feoftor, as in the time of the feoffee, as it is — og . 
in 7 H. 4 14. 19 E. 2. Avow. 222. And by what hath been Button cap. 69. 
ſaid it appears, that the acceptance of homage or any other ſer- fo. 178. Bratton 
vice of the heir, ſhall not bar the lord of relief, vid. temp. E. lib. 2. cap. 30. 
1. Relief 13. 15 E. 3. ib. 5. 16 E. 3. ib. 10. 3E. 2. Avow. 
190. 

And it was further ſaid, that if there be lord and tenant by 
knights ſervice, and the tenant enfeoffs his fon and heir ap- 
prone within age by colluſion, if the lord accepts the ſervices _ 

y the hands of the feotfee, be ſhall loſe the (i) wardſhip: (i) 3 142. 
but againſt that it was objected, | 1 

I 2 1. That 


I Rolle's 317. 
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1. That the feoffee might compel the lord to avow on him, 
by giving notice and tendering the arrearages, and that which 
the law compels one to do, ſhall not prejudice or eſtop him. 

2. That acceptance doth not conclude before title acccued, 
and no title of wardſhip in this caſe was accrued to the lord 
at the time of the acceptance, but it accrued after the death of 
the feoffor. 

As to the firſt it was anſwered, that the feoffee by no tender 
that he could make, could compel the lord to avow on him ; 
for the lord might ſhew, that the feoffment was by colluſion, 
againſt the ſtatute of Marlebridge, — 2 6. and therefore he 
might maintain his avowry on the feoffor ; for the law will not 
compel him to avow on the feoffee to his prejudice. 

As to the ſecond, it was anſwered, that the ſtatute of 
Marlebridge hath made ſuch feoffment, made by colluſion, as 
void and of no effect as to the lord: and therefore. if the lord 
will affirm the feoffment, and wave the benefit of the act, by 
accepting the feoffee for his tenant, he ſhall purge the collu- 
ſion, and loſe the wardſhip. And the reaſon of Priſot, 33 H. 
6. 16. that ſuch acceptance ſhould not conclude the lord was, 
becauſe the feoffee in ſuch caſe might compel the lord to avow 
on him, but that js not law, and againſt the opinion of Priſot, 
ſee 31 E. 3. Garde 154. 33 E. 8 Garde 33. F. N. B. 142. 
And now the doubt in 36 E. 3. Garde 11. is well explained. 


FSee 2. Black. Com. ch. 10. of Eſtates upon Conditiqn. ] 
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WEST B Y's Caſe. 
Hil. Term, 34 Eliz. in B. R. Rot. 169. 


E it remembered that heretofore, that is to ſay, in the fondon ff. 
term of St. Michael laſt paſt, before the lady the Queen Declaration in 
at Weſtminſter came Titus Weſtby, by Tho. Cook his attor- debt on an 
ney, and brought here into the court of the ſaid lady the Q. 
then there, his certain bill againſt Tho. Skinner and John 
Catcher, late Sheriffs of London, in cuſtody of the Marſhal, 
&c. of a plea of debt, and there are pledges of proſecuting (to 
wit) John Doe and Rich. Roe, which ſaid bill follows in theſe 
words; ſſ. London, ſſ. Titus Weſtby complains of Thomas 
Skinner and John Catcher, late Sheriffs of London, being in 
cuſtody of the Marſhal of the Marſhalſea of the lady the Q. 
before the Q. herſelf, of a plea, that they render to him 440 J. 
of lawful money of England, which they owe to him and 
unjuſtly detain. For that, to wit, that whereas Tho. Smith, 
Gent. Edw. Winter, Gent, and Anthony Buſtard, Gent. by 
the names of Tho. Smith of Camden in the county of Glou- 
ceſter, Gent. Edw. Winter of Worthington in the county 
of Leiceſter, Gent. and Anthony Buſtard of Alderbury in 
the county of Oxford, Gent, on the 2oth day of Jannary in 
the 29th year of the reign of the lady the now Queen at Weſtm. 
in the county of Middleſex, before Sir Chriſt. Wray, Knt. 
then Chief Juſtice of the ſaid lady the Q. aſſigned to hold pleas, 
before the faid Q. herſelf, by their certain writing obligatory, 
ſealed with their ſeals, had granted themſelves to be bounden, 
and did acknowledge themſelves to owe to the afore- 
ſaid Titus, by the name of Titus Weſtby, citizen and 
merchant taylor of London, in the ſum of 440 pounds, 
to be paid to the ſaid Titus, or to his certain attorney, 
(on ſewing the ſaid writing) his heirs, or executors, in 
the Feaſt of the Annunciat, of the bleſſed Mary the Virgin 
13 | then 
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| then next following; and if they ſhould make default in the 
| payment of the debt aforeſ. then the ſaid Tho. Smith, Edw. 
l Winter, and Anthony Buſtard, willed and granted, that then 
| there ſhouid run upon the ſaid Tho. Edw. and Anthony, and 
| every of them, their heirs and executors, the penalty in the 
ſtatute ſtaple of debts for merchandiſes in the ſame bought to 
| be recovered, ordained, and provided; and whereas allo the 
] ſaid Tho. Edw. and Anthony, the ſaid 4401. by them, in the 
j form aſoreſ. acknowledged in the feaſt aforeſ. to the aforeſaid 
Titus bad not paid, nor any of them had paid; by which 
afterwards, that is to ſay, on the 11th day of April in the zoth 
ear of the reign of the ſaid lady the now Queen, one John 
Cholmley, Eſq. then Clerk of the ſaid lady the now Queen, of 
the recognizances for debts to be recovered according to the 
form of the ſtat. in the like caſe provided, deputed, by his 
writing, ſealed with his ſeal, did certify the recognizance 
aforeſaid in the Chancery of the ſaid lady the now Q. at Weſt- 
minſter aforeſ. then being, at the requeſt of the ſaid Titus; 
and the faid Titus thereupon afterwards, that is to fay, on the 
31ſt day of Auguſt in the zoth year ofthe reign of the ſaid lady 
the now Q afotel. ſued forth out of the ſaid Court of Chan- 
cery at Weſtm. aſoreſ. then being, a certain writ of the ſaid 
lady the Q. to the then Sheriffs of London directed; by which 
writ reciting, becauſe the aſoreſ. Tho. Smith, Edw. Winter, 
and Anthony Buſtard, on the 2oth day of Jan. in the 29th 
year of the reign of the ſaid lady the now Q. before Chriſtopher 
Wray, Knt. Chief Juſtice of the ſaid lady the Q afligned to 
hold plcas before the faid Q. herſelf, did acknowledge them- 
ſelves, to owe to the aboveſaid Titus 4401. which to the ſame 
Titus they ought to have paid in the Feaſt of the Annunciation 
of the bleſſed Mary the Virgin then next following, and the 
ſame day of iſſuing out of this writ had not paid, nor any of 
| them then had paid, as was ſaid ; the ſaid lady the Q by the ſaid 
| writ commanded the then Sheriffs of London, that the bodies 
| of the ſaid Tho. Smith, Edw. Winter, and Anthony Buſtard, 
| 


if they were laymen, ſhould be taken, and in the priſon of 
the ſaid lady the now Q be ſafely kept, until the ſaid Tho. 
| Weſtby ſhould be fully ſatisfied of the debt aforeſaid ; and all 
i; the lands and chattles of the ſaid Thomas, Edward, and An- 
1 thony, in the bailiwick of the ſaid Sheriffs, by the oath of 
| | honeſt and lawful men of their bailiwick, by whom the truth 
ll | of the matter might be better known according to the true 
10 value thereof, they ſhould diligently extend and appriſe, 
| | and ſeize into the hands of the ſaid lady the Queen, that 
* the ſame to the beforeſaid Titus, until to him of his debt 
TH aforeſaid he ſhould be fully ſatisfied, they ſhould make de- 
livery, according to the form of the ſtatute at Weſtminſter 
| for the like debts to be recovered thereof made and provided ; 
it and how the Sheriffs aforeſaid ſhould execute the ſame precept, 
1 they ſhould make known to the ſaid lady the Queen in 
| her Chancery, in 15 days of St, Martin then next 3 
1 | Whcte- 
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whereſoever ſhe ſhould then be, by their letters ſealed; and 
that they ſhould have there the ſaid writ; which ſaid writ the 
ſaid Titus Weſtby afterwards, and before the ſaid 15th day 
of St. Martin, that is to ſay, on the eighth day of September, 
in the 3oth year of the reign of the ſaid lady the now Queen 
aforeſaid at London, that is to ſay, in the pariſh of Chriſt- 
Church, in the ward of Farringdon within, delivered, to the 
ſaid I homas Skinner and John Catcher, then being Sheriffs 
of London, to be executed in form of law: and the ſaid Titus 
further ſaith; that the ſaid Anth. Buſtard, at the ſame time of the 
delivery of the ſaid writ to the ſaid Tho. Skinner and John 
Catcher, as before is ſaid, made, was a layman, and yet is 
a layman ; and that by virtue of the ſaid writ afterwards, and 
before the return thereof, that is to ſay, on the ſaid eighth day 
of September in the zoth year of the reign of the ſaid lady the 
now Queen aforeſaid, the aforefaid Thomas Skinner and John 
Catcher then being Sheriffs of London, took and arreſted the 
aſoreſaid Anthony Buſtard at London, in the pariſh and ward 
aforeſaid, by virtue of the writ aforeſaid, and the faid Anthony 
in execution for the aforeſaid 4401. then and there had 
according to the exigency of the ſaid writ ; and the ſaid An- 
thony being under the cuſtody of the ſaid Tho. Skinner and 
John Catcher, Sheriffs, in execution in the form aforeſaid, the 
{aid Tho. Skinner and John Catcher Sheriffs, him the ſaid 
Anthony Buſtard afterwards, that is to ſay, on the 2oth day 
of October, in the 3oth year aforeſaid at London, in the 
pariſh and ward aforeſaid, from the cuſtody of the ſaid Tho- 
mas Skinner and John Catcher Sheriſſs, did ſuffer to go at 
large, where he would, the ſaid Titus, of the aforeſaid 4401. 
not being ſatisfied ; by which an action hath accrued to the 
ſaid Titus, to demand and have of the ſaid I homas Skinner 
and John Catcher the aforeſaid 4401. for his debt aforeſaid, 
by the ſaid Anthony in form aforeſaid acknowledged; yet the 
ſaid Thomas Skinner and John Catcher, although often re- 
queſted, &c. the aforeſaid 4401. to the ſaid Titus have not 
yet rend-red, but have hitherto denicd to render the ſame 
unto him, and do yet deny ſo to do; whereupon the faid Titus 
ſaith, that he is injured, and hath damage to the value of 
40 l. and thereof he bringeth his ſuit, &c. And now at this 
day, that is to ſay, Monday next after eight days of St. Hilary 
in the ſelf ſame term, until which day the ſaid T homas Skin- 
ner and John Catcher had licence to imparl to the ſaid bill, 
and then to anſwer, &c: before the lady the Q. at Weſtm. 
come as well the ſaid Titus Weſtby, by his attorney aforeſ. as 
the ſaid Tho. Skinner and John Catcher, by Chriſto. Ruſt their 
attorney; and the ſaid Tho. Skinner and John Catcher defend 


the force and injury when, * and ſay, that they do not owe 
14 to 
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to the aforeſ. Titus the aforeſ. 440 l. or any penny thereof, in 
manner and form as the ſaid Titus above againſt them hath 
declared; and of this they put themſelves upon the country; 
and the ſaid Titus likewiſe, &c. Therefore let a jury come 
before the lady the Queen at Weſtminſter on Saturday next 
after 15 Days of Eaſter ; and who neither, &c. to recognize, 
&c. becauſe as well, &c. The ſame day is given to the par- 
ties aforeſ. there, &c. Aſterwards the proceeding thereof 
was continued between the parties aforeſ. of the plea aforeſ. 
by jurors between them being reſpited before the lady the Q. 
at Weſtm. until Monday next after three weeks of the Holy 
Trinity, then next following ; unleſs the betoved and faith- 
ful of the ſaid lady the Queen John Popham, Knt. Chief Juſ- 
tice of the ſaid lady the Queen aſſigned to hold pleas, in the 
court of the ſaid lady the Queen before the Queen herſelf, on 
Saturday next after 15 days of the Holy Trinity, at Guild- 
hall London, by form of the ſtat. &c. ſhould firſt come, for 
default of jurors, &c. At which Monday next after three 
weeks of the Holy Trinity, before the lady the Queen at 
Weſtm. come the parties aforeſaid, by their attornies afore- 
faid ; and the aforeſ Chief Juftice before whom, &c. ſent here 
his record before him had, in theſe words, that is to ſay, after- 
wards, at the day and place within contained, before John 
Popham, Knt. Chief Juſtice, within written, affociating to 
him Tho. Povey, by the form of the ſtatute, &c. came as 
well the within named Titus Weſtby, as the within written 
Tho. Skinner and John Catcher, by their attornies within 
contained; and the jurors fworn, whereof within mention is 
made, ſome of them came, and ſome of them did not come, 
as it appeareth in the panel; and ſome of the ſaid jurors now 
appeared, that is to ſay, John Sly, Tho. Worſhip, Arthur 
Parkins, Will. Tegoe, and John Wiggenton came, and were 
ſworn in the jury aforef. and becaule the reſt of the jurors 
of the ſaid jury did not appear; theref. others of the ſtanders by, 
choſen by the Sheriffs of London at the requeſt of the ſaid Titus 
Weſtby, and by the command of the Chief Juſtice aforeſaid 
were newly put, whoſe names are filed to the panel within 
written, according to the form of the ſtatute in that caſe made 
and provided ; which jurors ſo newly put appeared, that is to 
fay, John Patſon, Geo. Clarke, Alex. Sharpe, Edw. Flory, 


Tho. Chapman, Emanuel Trumbel, and Henry Field came, 


who being ſworn to ſay the truth of the matters within eon- 
tained, with the other jurors, choſen, tried and ſworn, ſay 
upon their oath, that the within written Thomas Smith, Ed- 
ward Winter, and Anthony Buſtard, on the within written 
21ft day of January in the 29th year within written, at 
Weſtm. in the county of Middleſex within written, before 
the within named Chriſtopher Wray, Knt. then Ch. Juſ- 
tice of the lady the Queen aſſigned to hold pleas before the 
Queen herſelf, by their writing obligatory within 1 
caled 
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ſealed with their ſeals, granted themſelves to be bounden, and 
acknowledged that they did owe to the aforeſ. Titus the within 
written 4401. to be paid to the ſame Titus, or his certain 
attorn. (on ſhewing that writing) their heirs or executors, on 
the within written feaſt of the Annunciation of the bleſſed 
Mary the Virgin then next following; and if they ſhould make 
default in payment of the faid debt, that then the ſaid Tho. 
Smith, Edw. Winter, and Anthony Buſtard, willed and 
granted that then ſhould run upon them the ſaid Tho. Edw. 
and Anthony, and every of them, their heirs and executors, 
the penalty in the ſtat. of debts. for merchandizes in the ſame 
bought to be recovered, ordained, and provided, in manner 
and form as the ſaid Titus hkewiſe within againſt them hath 
declared; and that the faid ſtatute which the faid Tho. ſueth, 
Edw. Winter, and Anthony Buſtard in form aforeſ. acknow- 
ledged, afterwards, that is to fay, on the within written 11th 
day of April in the 3oth year of the reign of the faid lady the 
now Q. within written, by the within named John Chomley, 
Eſq. then Clerk of the faid lady the now Queen of recogni- 
2ances of debts to be recovered, according to the form of the 
ſtat. in the like caſe provided, deputed, by his writing within 
written, ſealed with his ſeal, into the Chancery of the faid 
lady the Queen within written, it was certified in manner 
and form, as the ſaid Titus within likewiſe againſt the faid 
Thomas Skinner and John Catcher hath declared: and that 
thereupon the ſaid Titus afterwards, that is to fay, on the 
within written gift day of Auguſt in the 3oth year within 
written, ſued forth out of the ſazd Court of Chancery within 
written, the writ aforeſ. within ſpecified, of the ſaid lady the 
now Q. to the Sheriffs of London directed; by which ſaid 
writ, the ſaid lady the now Q. then commanded the Sheriffs 
of London, that the bodies of the within named Tho. Smith, 
Edward Winter, and Anthony Buſtard, if they were laymen, 
ſhould be taken, and in the priſon of the faid lady the Q. be 
ſafely kept, until the ſaid Tit. Weſtby of the debt aforeſaid 
ſhould be fully ſatisfied ; and all the lands and chattles of the 
faid Tho. Edw. and Anthony, in the bailiwick of the ſaid 
Sheriffs, by the oath of honeſt and lawful men of the ſaid 
bailiwick, by whom the truth of the matter might be better 
known, according to the true value thereof, they ſhould diti- 


ently extend and apprize, and into the hands of the faid 


lady the Q. they ſhould cauſe to be ſeiſed, that the fame to the 
aforeſaid Titus, until he ſhould be fully fatisfied of the debt 
aforeſ. they might be delivered according to the form of the 
ſtat. at Weſtm. for the like debts to be recovered, thereof made 
and provided; and how the faid Sheriffs ſhould have executed 
the faid command, that they ſhould make known to the ſaid 
lady the Q in her Chancery, in 15 days of St. Martin then next 
following, whereſoever ſhe ſhould then be, by their letters ſealed, 


and that they ſnould havethentherethatwrit, Which ſaid writ, the 
ſaid 
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ſaid jurors ſay upon their oath aforeſaid, that the ſaid Titus 
Weſtby afterwards, that is to ſay, on the within written 8th 
day of September, in the 3oth year aforeſ. at London aforeſ. 
that is to ſay, in the within written pariſh of Chriſt-Church in 
the ward of Farringdon within, delivered to the ſaid Tho. 
Skinner and John 5 then being Sheriffs of London, 
in form of law to be executed, in manner and form as the 
aforeſ. Titus within likewiſe againſt them hath declared: and 
further the jurors aforeſ. ſay upon their oath aforeſ. that the 
ſaid Anthony Buſtard then, that is to ſay, on the aforeſaid 8th 
day of September, in the 3oth year aforeſ. was in the gao] of 
the faid lady the Q. that now 1s of Newgate, under the cul- 
tody of the ſaid Tho. Skinner and J. Catcher, then Sheriffs 
of London aforeſ. in execution at the ſuit of one Rob. Digh- 
ton, for a debt of 2401. and the ſaid Anthony Buſtard ſo 
being there in execution, the ſaid Thomas Skinner and John 
Catcher, then being Sheriffs of London within written, on 
the 8th day of September, in the zoth year aforeſaid, by vir- 
rue of the writ aforeſaid, at London aforeſaid, took and ar- 
reſted the within named Anthony Buſtard, in manner and 
form as the ſaid Titus within likewiſe againſt the ſaid J homas 
Skinner and John Catcher hath declared; and that the ſaid 
Anthony Buſtard being ſo taken and arreſted, under the cuſ- 
tody of the faid 'Thomas Skinner and John Catcher, then 
Sheriffs of London aforeſaid, in form aforeſaid, the ſaid then 
Sheriffs of London, the ſaid Anthony Buſtard, in execution 
for the aforeſaid 440 l. then and there had, according to the 
command of the ſaid writ : and moreover, the juiors aſoteſ. 
ſay upon their oath aforeſaid, that the ſaid Anthony Buſtard 
being ſo in cuſtody of the ſaid Thomas Skinner and John 
Catcher, for the aforeſaid 4401. and for the aforeſaid other 
debt of 2401]. owing to the ſaid Robert Dighton, in form 
aforeſaid, the ſaid Thomas Skinner and John Catcher aſter- 
wards, that is to ſay, on the within written 20th day of Octo- 
ber in the 3oth year aforeſaid, in the going out of their office 
aforeſaid, the ſaid Anthony Buſtard, by indenture delivered 
to Hugh Offeley and Richard Saltonſtall, in execution for the 
aforeſaid debt of the ſaid Robert Dighton, without any men- 
tion of the ſaid execution of 4401. made to the atoreſaid 
Hugh Offeley and Richard Saltonſtall, or to either of them 
given or notified. And further, the ſaid jurors fay upon their 
oath aforeſaid, that then, that is to ſay, on the 20th day of 
October in the 3Zoth year aforeſaid, the ſaid Thomas Skinner 
and John Catcher from their office aforeſaid, were diſcharged. 
And further, the ſaid jurors fay upon their oath aforctaid, 
that after the faid Thomas Skinner and John 3 

tom 


Part III. Pleadings in WesTBY's Cafe. 


from their office aforeſ. in form aforeſ. were diſcharged, that 
the ſaid Anth. Buſtard, without payment of any of the aforeſ. 
debts, in the cuſtody of the aforeſ. Hugh Offeley, and Rich. 
Saltonſtall, in form aforeſ. being for the ſaid 2401. the ſaid 
Hugh Offeley and Rich. Saltonſtall, having none, nor either 
of them ever having any notice to them, or either of them 
given of the ſaid execution of the aforeſ. 4401. at London 
aforeſ. ſuffered the ſaid A. Buſtard to go at large out of the 
ſaid priſon where he would: but whether upon the whole 
matter aforef. in form aforeſ. found, the ſaid Tho. Skinner and 
John Catcher ought to be charged for the aforeſ. debt of 4401. 
in law, or not, tne jurors aforeſ. are altogether ignorant. And 
they pray the advice of the court of the ſaid lady the Q. before 
the Q. herſelf being. And if it ſhall ſeem to the ſaid court, 
that the ſaid Tho. Skinner and John Catcher, ought to be 
charged for the ſaid 4401. in law, upon the whole matter 
above found, the ſaid jurors ſay upon their oath aforeſ. that the ſaid 
Tho. Skinner and John Catcher do owe to the faid Titus 
Weſtby the ſaid 440 l. in manner and form as the ſaid Titus 
within againſt them hath declared: and they do alſo aſſeſs the 
damages of the ſaid I itus Weſtby by occaſion of detaining of 
the ſaid debt, beſides his charges and coſts by him about his 
ſuit in this part expended, to 201. and for his charges and 
colts to 53s. and 4d And if it ſhall ſeem to the court aforeſ. 
that the faid Tho. Skinner and John Catcher do not owe to 
the ſaid Titus Weſtby the faid 4401. in manner and form, as 
the ſaid Tho. Skinner and John Catcher within by pleading 
have alledged, then, &c. And becauſe the court of the lady 
the Queen now here, of their judgment of and upon the pre- 
miſes to be given, are not yet adviſed; day is given to the 
parties aſoreſ. before the lady the Q. at Weſtm. until Tueſday 
next after 8 days of St. Michael, to hear their judgment there- 
of, &c. becauſe the court of the lady the Q. here thereof are 
not yet, &c. Before which day, the plaint aforeſ. was adjourn- 
ed by the writ of the lady the Queen, of Common adjourn- 
ment, before the lady the Q. at Weſtm. until from the day of 
St. Michael in one month; at which day the plaint aforef. 
was further adjourned by another writ of the ſaid lady the Q. 
of Common adjournment, before the lady the Q. until the 
morrow of All Souls then next following, at the caſtle of Hert- 
ford in the county of Hertford. At which day, before the 
lady the Queen at the caſtle of Hertford, came the partics 
aſoreſaid, by their attornies aforeſaid : and becauſe the court 
of the Jady the Queen here, of giving their judgment of 
and upon the premiſes is not yet adviſed, further day is given 
to the parties aforeſaid, before the lady the Queen at the 
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caſtle of Hertford aforeſ. until Tueſday next after 8 days of St. 
Hil. to hear their judgment thereof, becauſe the court of the 
lady the Q. here thereof are not yet, &c. And ſo from term 
to term until Thurſday next after 8 days of St. Hil.' to hear 
their judgment, &c. becauſe the court of the lady the Queen 
here, &c. At which day before the Q. at Weſtm. came the 
parties aforeſ. by their attornies aforeſ. upon which all and 
ſingular the premiſes being ſeen, and by the court of the lady 
the Q. here being fully underſtood; and mature deliberation 
thereof had, becauſe that it ſeems to the court of the faid Jady 
the now Q. here, that the ſaid Thomas Skinner and John 
Catcher ought to be charged for the ſaid 4401: It is conſider - 
ed, that the ſaid Titus Weſtby do recover againſt the aforeſ. 
Tho. Skinner and John Catcher his debt aDreſaid. and his 
damages aforeſ. by the jurors aforeſ. in form aforeſ. aſſeſſed, 
and alſo 101; 13s. and 4d. for his charges and coſts aforeſaid 
to the ſaid Titus, by the court of the ſaid lady the Q. here, 
with his aſſent of increaſe adjudged, which damages in the 
whole do amount to 331. 6s. and 8d. and the ſaid I. Skinner 
and John Catcher, in mercy, &c. Afterwards, that is to ſay, 
upon Monday the oth day of February, in the 37th year of 
the reign of the ſaid lady the now Q the tranſcript of the re- 
cord, and proceedings between the parties aforeſaid, with all 
things touching the ſame, by a certain wiit of the lady the Q. 
of correcting errors, by the ſaid Thomas Skinner and John 
Catcher, in the premifes, was brought to the Juſtices of the 
lady the Q. of the Common Bench, and the Barons of the 
Exchequer, of the lady the Q. in the chamber of the Ex- 
chequer aforeſ. according to the form of a ſtat. made in the 
Parliament of the faid lady the Q. held at Weſtm. the 23d day 
of Nov. in the 27th year of her reign, in the ſame court of 
the ſaid lady the Q. here before the Q. herſelf were tranſmit- 
ted, the aſoreſ. Tho. Skinner and John Catcher, in the court 
of the Exchequer aforeſ. aſſigned divers matters for errors, in 
the record and proceedings aforeſ. for the revoking and annull- 
ing of the judgment aforeſ. to which the ſaid Titus, in the 
ſaid court appearing pleaded, that neither in the record, nor 
in the proceedings aforeſ. for the revoking and annuiling of the 
judgment aforel, in any thing was there error: and afterwards, 
that is to ſay, on Monday the 20th day of Oct. in the 37th 
year of the reign of the ſaid now Q. the premiſes being teen, 
and by the court of the ſaid lady the Q. there diligently exa- 
mined and fully underſtood, as well in the record and proceed- 
ings aforeſaid as in the judgment upon the ſame given, 
as in the cauſe aforeſaid for error by the ſaid Thomas 
and John above aſſigned and alledged, it ſeemed to the 
court there that the record aforef. was in nothing vicious 
or defective, and that in the record aforeſaid, there is no error 

there- 
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theref. it was then and there conſidered in the ſame court, that 
the judgment aforeſ. ſhould be affirmed in all things, and ſtand 
in all its force and effect, the ſaid cauſes for error there aſſign- 
ed in any thing notwithſtanding : and farther it was conſider- 
ed that the faia Titus ſhould recover againſt the ſaid Thomas 
and John 80s. to the ſaid Titus, by his aſſent, by the faid 
court of the lady the Q. there adjudged, according to the form 
of the ſtat. lately made and provided for his coſts and charges, 
which he hath had by the reaſon of the delay of the execution 
of judgment aforeſ. colour of proſecuting the ſaid writ of 
error, &c. And thereupon the record aforeſ. as alſo the pro- 
ceedings thereon before the Juftices of the Com. Bench and 
the Barons of the Exchequer aſoreſ. in the premiſes had, were 
ſent back before the Queen, whereſoever, &c. by the Juſtices 
and Barons aforeſ. according to the form of the ſtat. aforeſaid, 
Sc. And in the ſame court of the ſaid lady, now here before 
the Queen herſelf, they remain, &c. | . 
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Michaelmas 39 and 40 Eliz. 


Adjudged in the King's Bench, but the 
plea began Hil. 34 Eliz. Rot. 169. 


OHN WESTBY brought an action of debt againſt Skin. 

ner and Catcher, late Sheriffs of London, for an eſcape ; 
and the caſe was, one Buſtard was ſeverally in execution un- 
der the cuſtody of the defendants, then Sheriffs of London, 
as well at the ſuit of one Dighton, as at the plaintiff's ſuit, 
and the defendants, at the end of their year, delivered over 
the body of Buſtard, amongſt others, to the new Sheriffs by 
indenture, in which indenture the execution at the ſuit of 


Dighton was mentioned, but the execution at the ſuit of the 


plaintiff was omitted. and afterwards Buſtard (always being in 
gaol) in the time of the new Sheriffs, eſcaped. And if the 
defendants ſhould be charged with this eſcape was the queſ- 
tion, And it was ſtrongly objected on the defendants part, 
that they could not be charged. For they had dclivered the 
body of the defendant then being in the gaol to the new 
Sheriffs, and therefore the eſcape did begin in their time, for 
which they ought to be charged, and not the old Sheriſfs; and 
for as much as the new Sheriffs had the party in their cuſtodies, 
they ought at their peril to take notice of all executions (being 
matters of record) againſt him, and ought to keep him till all 
are ſatisfied. But it was adjudged that the defendants being 
the old Sheriffs ſhould be charged ; and in this caſe four points 
were reſolved unanimouſly per totam curiam. 

1. That when the body of Buſtard was delivered to the 
new Sheriffs as in execution at the ſuit of Dighton only, he 
was thereby out of cuſtody of the old Sherifts ; and he could 
not be in the cuſtody of the new Sheriffs for the plaintiff's 
execution, becauſe he was not delivered to them, nor 
they charged with him for the plaintiff's execution; 

and 
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and although he was within the walls of the priſon, yet it 
was an eſcape in law as to the plaintiff: for the plaintiff, in 
whom was no default, ought not to be without remedy in this 
caſe; but becauſe the default was in the defendants, in as 
much as they omitted the plaintiff's execution in (a) their in- 
denture, for this cauſe it is reaſon that they ſhould be charged : 
and as to that which was aſked, when the eſcape began in this 
caſe? it was anſwered and reſolved, that eo in/tante, that the 
o'd Sheriffs delivered their priſoners to the new Sheriffs, they 
ceaſe to have the cuſtody of any of them; and eo inſlante doth the 
eſcape begin as to the plaintiff. So, reader, you may obſerve, 
that the law doth adjudge one, who remains in priſon, to 
eſcape. See Plow. Comm. 37. Plat's caſe, the opinion of (6) 
Chomley Chief Baron. 

2. It was reſolved, that the old Sheriffs ought to give notice 
to the new Sheriffs of all the executions which are againſt any 
who are in their cuſtody ; although the executions be of re- 
cord, yet the new Sheriffs ſhould not take notice of them at 
their peril, but ſhould be charged only with ſuch whereof the 
old Sheriffs gave them notice: for it was obſerved, that in the 
general caſe of Sheriffs of England, when the King makes a 
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(a) Cr. Jac. 588. 
2 Rol. Rep. 146. 
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; 


(5) Plowd. 37. a. 
2 Ventris 19, 


(c) new patent to another to be Sheriff, although the old Sheriff (e) Cr. El. 12. 


had his office but durante bene placito, yet it appears by the re- 
giſter, that preſently after the patent a writ de comitatu com- 
mil. which is commonly called a writ of diſcharge, ifſueth + 
the effect of which writ is, rex omnibus ad guos, fc. ſalutem : 
ſciatis quod commiſimus dilects nobis S. (who is now Sheriff com? 
noftr” N. cum pertinentiis cuſtodiend*, quamdiu nobis placuerit, &c. 
In cujus rei, &c, And then is another writ directed to the old 
Sheriff, and the effect thereof is, et mandatum /i N. nuper vic 
com” predit? quod eidem S. com. prædict' cum pertinen', una cum 
rotulis, brevibus, memorandis, & omnibus aliis officium illud tan- 
gent” que in cuſtodia ſua exiſtunt, per indent” inde modo debit” con- 
ficiend” liberet cuſlodiend in forma prædict', teſie, &c. And all 
this appears in the Regiſter (4) 295. a. & b. by which appears 
the great care the law hath of executions, which are the fruit 
of every ſuit. But it was reſolved, that till the priſoners are 


(d) Cr. El. 356, 
9 Co. 98. a. 


(e) delivered to the new Sheriffs, they remain in the cuſtody of (. Jac. 588. 
the old Sheriffs, notwithſtanding the new letters patent, the * Bulſtr. 70, 7. 


writ of diſcharg2, and the writ of delivery. And although it 


| was faid by ſome in the caſe at bar, that it the old Sheriffs had 


given notice to the new Sheriffs by (/) parol of the plaintiff's 


execution, it had been ſuſſicient; yet it appears by the (g) Re- ( #1 Moor 689. 
giſter, that the new Sheriff may compel the old Sheriff to make (g) Cr. El. 366. 


the delivery by indenture, Note; in London, the mayor and 
com- 
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(a) Cr. El. 365. 
366. Poph. 85. 
Winch 108. 


(5) 1 Mod. Rep. 
14 Hardreſs 3 5 


(e) Hardreſs 35. 


(4) Antea g2. 


WesTpy's Caſe, Part III. 


commonalty have the office of Sheriffs of London and Mid- 
dleſex by charter, and two Sheriffs are yearly choſen : ſo that 
it was agreed, that after their election, and before the delivery 
over of the priſoners to the new Sheriffs, they remain in 
cuſtody of the old Sheriffs. 

3- It was reſolved, that if the Sheriff hath in his cuſtody 
divers perſons in execution, and dies, and afterwards a new 
Sheriff is made, he muſt take notice at his (a) peril of all the 
executions which are againſt any perſon which he finds in the 
gaol ; and that for neceſſity; for there is no perſon to make de- 
livery of them to him, or to give him notice : and there is no 
miſchief to the Sheriff if he keep them well, until he have 
perfect notice of all the executions ; but if he might with im- 
punity ſuffer thoſe who are in execution to eſcape, great in- 
convenience would from thence enſue, | 
4. It was reſolved, if the Sheriff (5) dies, and before an- 
other is made, one who 1s in execution breaks the priſon and 
goes at liberty, it is no eſcape; for when the Sheriff dies, all 
the priſoners are in the (c) cuſtody of the law till a new Sheriff 
be made; and therefore, although they were in the interim 
out of the walls of the priſon, yet the law hath the cuſtody of 
them, and keeps them in execution without any (4) freſh ſuit, 
in what place ſoever they are, and they may be taken in exe- 
cution at any time after. For no eſcape can be in prejudice 
of the plaintiff, but when ſome perſon may be charged tor it, 
and the law deceives no man, ; 


The 


Part III. 


The Caſe of the Dean and 
Chapter of NORwWICRH. 


Mich. 40 and 41 Eliz. in Chancery. 


anno Regni ſui 30. Authoritate ſua regia, ac authori- 
tate jua in terra ſupremi capitis erclefig Anglicanæ, qua tune fun- 
gebatur, de gratia ſua ſpeciali, fc. cœnobium de priore & con- 
ventu eccleſiæ cathedralis ſanctæ Trin. Norwici in decanum & 
capitulum eccleſiæ cathedralis ſanctæ Trin. Norwict tranſpsſuit & 
mutavit. And by the ſaid letters patent the King diſcharged 
the prior and convent by their ſpecial and particular names, 
tam de habito ous quam de regula, (the ſaid priory being of the 
order of St. Bennet :) ip/o/que decanum, prebendarias, & cano- 
nicos in eccleſia predia?” realiter poſuit & conſtituit, & conceſſit 
eiſdem decano, prebendariis & canonicis ; quod ipſi & ſucceſſores 
ſui ſub nomine, & per nomen decani & capituli eccleſiæ cathedralis 
ſanciæ Trin. Noruici, ſint de catero imperpetuum unum corpus 
cor porat' in re & nomine; ac eoſdem decanum & capitul' perpetuis 
temporibus duratur cor poravit, &c. Et ulterius conceſſit quod 
idem decanus & capitulum, & ſucceſſores ſui omnia & ſingula do- 
minia, maneria, terras, & hereditament” guæcungue, Sc. gue ad 
prædictum nuper priorem in jure eccleſiæ cathedralis prædic ſpecta- 
bant & pertinebant, habere, tenere, gauſdere. & poſſidere ſibi & ſucceſ 
faribus ſuis imperpetuum, c. palſint & valeant, c. And ſurther 
granted, that they ſhould be the chapter of the Biſhop of Nor- 
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wich, and his ſucceſſors. And on the fight of the founda- 
tion, and divers other ancient inſtruments of the ſaid priory, 
it was a great queſtion who was founder, ſcil. the King or 
Herbert, tormerly Biſhop of Norwich. But it was admitted 
without any prejudice to any party, that Herbert was founder ; 
and aſterwards the ſaid dean and chapter by their deed en- 
rolled ſurrendered to King Ed. 6. in the ſecond year of his 
reign their church and all their poſſeſſions: and afterwards 
the King in the fame year incorporated them again, per nomen 
decani & capituli eccleſiæ cathedralis ſantie & individuæ Trinitat 
Nortoici, ex fundatione regis Edw. 6. And afterwards the King 
in the ſame year regranted their church and all their poſſeſſions 
(except certain manors, &c) to them by the name of Dean 
and Chapter, eccl:fie cathedralis ſanctæ & individuæ Trinitatis 
Norwict, (omitting theſe words, ex fundatione Regis Edw. 6) 
and to their ſucceſſors, And one William Downing and 
other needy and indigent perſons, who endeavoured to repair 
their poor declining eſtates by the diſſolution of the ſaid cathe - 
dral ehurch, and of all the poſſeſſions of the ſaid dean and 
chapter, did pretend that the faid cathedral church and all the 
ſaid poſſeſſions were concealed from the Queen: and that they 
see Arthur Le- were (in the Queen's great deceit under general and obſcure 
r's Caſe. 10 words) paſſed by letters patent of concealment. And they 
6. 109, ccc. did pretend that theſe poſſeſſions were concealed for two cauſes: 
Firſt, That the ſaid tranſlation was void, and then the old 
corporation of prior and covent remained till the death of all 
the monks (which happened cor? anne 18 EI) And that by 
the death of all the monks, the ſaid poſſeſſions came to the 
Queen by the ſtat. of 31 H. 8 of Monaſteries. 
. Secondly, Admitting that the tranſlation was good, yet by 
the faid ſurrender made to King Edw. 6. the King was ſeiſed 

2 And, 120,121, of all their poſſeſſions, and the re- grant aforeſ. was void: for 

_—_— the faid miſnomer of the corporation of the dean and chapter, 

170. Palm. 492, ſcil. by reafon of the omitting the ſaid words (ex fſundatione 

494» 495, 803. Regis Edw. 6.) And this great caſe concerning a cathedral 

8 "7% 6, church and all the poſſeſſions thereof, and concerning the in- 

ea 75. 3. 7 . 

a, Hob. 124 tereſt mediately and immediately of a great number of the far- 
mers and Jeſlces, was by the command of the Q. (who was very 
greatly offended that ſhe was ſo deceived, and eſpecially con- 
cerning a cathedral church, which was of the erection of her 
moſt happy father) ſhe herſelfalſomuch favouring the ſaid cathe- 
dral church, referred it to Sir Tho. Egerton, Keep. of the Great 
Seal, Popham and Anderſon Ch. Juſtices, and Periam Chief 
Baron. And now Mich. 40 & 41 EL at the L. Keeper of the 
G. Seal's houſe, called York-houſe, before them this caſe was 


argued 
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argued by the couſel of the ſaid concealers : and the effect of 
their objeCtions and arguments here follow. 

Firſt, They did admit that the ſaid priory was of the foun- 
dation of Herbert formerly Biſhop of Norwich ; and then they 
ſaid, that for as much as the founder was not party to the faid 
tranſlation, the ſaid tranſlation was void. And to prove that 
the founder of a priory hath ſuch intereſt that he ought to join, 
divers books were cited; that is to ſay, 39 H. 6. 14. 50 Ed. 
3. 27. a. 11 Ed. 3. Quare impedit 157. 22 H. 6. 25. b. 9 H. 
6. 33. 24 Ed. 3. 77. b. 30 Ed. 3. 21. b. 6 E. . 3. A 
Duare impedit brought by the founder of a priory. But as to 
this point, it was anſwered by Coke, Attorney General, that 
firſt, if the King was founder, as he affirmed on the ſight of 
the foundation and other records he was, notwithſtanding the 
admittance in (a) 3 H. 7. then the caſe is without queſtion. ; H. 5. 6. b. 
But admitting that the Biſhop was founder, yet the tranſlation Br. Return ge 
was good; for it appears by the old books, that the“ Pope Brief 116. 
might have diſcharged a monk, or other dead perſon in lac 1e 160. 
of his profeſſion, as appears in (J) 3 H. 6: 23. by Martin, 26 (8); H. 6. 24. a, 
H. 6. (c) Nonability, (4) 14 H. 8. 16. b. Kc. And by con- Fe Martin, 
ſequence by che ſtat. of 25 H. 8. cap. 21. King H. 8. might Cronabiliey 13. 
do it; and accordingly he hath diſcharged the ſaid prior and 1 Co. 177 
monks of their order and profeſſion, and tranſlated them into (4/14 H. S. 17. . 
dean and chapter by the ſaid letters patent, and ſo none of 
the ſaid books, which were cited by the adverſe party, can be 
applied to this caſe. Alſo there is not any prejudice to the 
founder, for he remains founder notwithſtanding this tranſla« 
tion; and nothing is altered but only the order and profeſſion ; 
and where the prior and covent was the chapter of the Biſhop, 
now the dean and chapter ſupply it; and this priory was eligi- 
ble and not preſentable, as it was agreed on both ſides: and 
that this tranſlation was good, the caſe of 11 Eliz. Dyer 280. 
(e) Corbet's caſe proves it; where the caſe was of the tranflat. Ce Pm. 493. 
of this ſame deanery ; and by the judgm. of the parliament in 9 
33 H. 8. cap. 29. it appears, that ſuch (/) tranſlations made by 54s. 87 b. 


King H. 8. from prior and covent into dean and chapter were 1 Sand. 344. 
d. Further 1 ) 1 & 10 E . 6 Co. 66. a. 
good. Further it appears (g) 17 E. 3. 40. & 10 E. 3. 1. a. — 


that all chapters were monks, and notwithſtanding the (5) {,1,. 3-40.d. 
tranſlat. of them into prebendaries or canons, and change of per Parn, 
their habit, the advowſon did remain as it was before; and % Co. Lit, 
for ſuch tranſlations, ſee 36 (39) H. 6. 13. 38 Aff. 22. 4g > 

Aſſ. 8. 49 E. 3. 14. 20 E. 3. Nonability 9. 22 R 2. Breve 

936. 14 H. 4. 10. 7 E. 4. 32. But admitting this traaſlation 

were imperfect or void for this or any other cauſe, yet it is 

made good by the ſtat. of (i) 35 El. c. 3. in which the pream- ()) 11 Co. 11. a, 
ble which declares the miſchicts, and the parts of the purview 2 And. 121. 
and body of the act are to be conſidered. It appears by the 

preamble, that divers doubts and ambiguities had been moved 

concerning two things, 


K 2 1. Touch. 


Oo. Lit. 2 50. 


4 Co. 31. a. 
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1. Touching ſurrenders, grants and conveyances made to 
King Hen. 8 by abbots, priors and other religious and eccle- 
ſiaſt ical perſons, after the 4th day of Feb. 27 H. 8. 

2. Touching the validity of erections of ſuch deans and 
chapters, and colleges, which were erected, ordained, made 
or founded, by H. 8 after the ſaid 4th day of Feb. to explain 
and remove which doubts, two remedies were provided by the 
ſaid act, firſt, to ſettle and eſtabliſh all the poſſeſſions of ſuch 
religious perſons in the King. Secondly, To perfect and 
eſtabliſn the deans and chapters and colleges, erected, founded, 
incorporated or endowed by K H. 8. as is aforeſaid. And this 
caſe is within the latter clauſe ; for firſt, when the King created 
them into dean and chapter, viz. from regular to ſecular, here 
is a dean and chapter newly erected and created by the King: 
alſo it is within this word“ incorporate :” for without queſ- 
tion, the King by his ſaid letters patent hath incorporated 
them per nomen decani & capituli, fc. And in two places of 
the ſaid foundation the King uſes the word of the ſaid act, viz. 
(corporamus) ; and it is to be well obſerved, how beneficially 
and learnedly the ſtatute of 35 Eliz. is indited, for the remedy 
of the ſaid doubts and ambiguities. For the act doth not make 
all erections, foundations, &c. made by King H. 8. &c. good, 
&c. for then it might have been objected, that there was not 
any erection, foundation, &c in law, et guod contra legem 
fattum ejt, pro infeclo habetur : And yet ſuch objection (if the 
act had been ſo penned) had been material: but in our caſe 
to take away all objections, the words of the act are, „All 
« letters patents made, &c. for the erection, foundation, in- 
corporation or endowment of any dean and chapter, or col- 
“lege, were and ſhall be reputed, taken and adjudged to 
«© have been good, perfect, and effectual in law, for all things 
c therein contained, according to the true intent and mean- 
« ing of the ſame: any thing, matter, or cauſe to the con- 
& trary thereof in any wiſe notwithſtanding.” 

And without queſtion the faid letters patent of 30 H. 8. 
were made for the erection and incorporation of the dean 
« and chapt.” And the faid letters pat. are by the act adjudged 
to be good “ for all things therein contained ;” and in them is 
contained not only their incorporation into a dean and chapter, 
but alſo a grant to them and their ſucceffors, that they ſhall 
enjoy and have all lordſhips, manors, lands, &c. as appears 
by the charter before: ſo that the incorporation, and all that 
is contained in the ſaid letters patent is adjudged good: and 
It is alſo adjudged by parliament that they ſhall enjoy all the 


lord» 
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lordſhips, manors, lands, &c. which were parcel of the poſ- 
ſeſſions of the priory aforeſaid ; and there is no ſaving but 
only for rights, &c. before the 4th day of Feb ann» 27 H. 8. 
So it is manifeſt that this act of 35 Fiz. being an act of ex- 
planation (which always is bene{icially to be interpreted) ad- 
Judges the corporation good, and eſtabliſhes their poſſeſſions 
in them againſt all titles which might accrue to the King or 
any other after the 4th day of Feb. anno 27 H. 8. And there- 
fore all thofe, who pretend to any title by any letters patent 
of concealment, are for ever barred of all pretences and claims 
which they can make to any of theſe poſſeſſions. 

Secondly, it was objected, that although the tranſlation was 
good, yet the faid dean and chapter had not any eſtate or right 
in the ſaid poſſeſſions ; for by their ſurrender to K. Ed. b. of 
their ſaid church, and all their manors, lands, and poſſeſſions, 
the King was ſeiſed of them in fee; then the King newly in- 
corporated them, per namen decani & capituli eccleſiee cathedralts 
ſanctæ & individue Trinitat' Norwicenſ. ex fund itione Regis Ed. 
6. And afterwards the ſaid King re granted their poſſeſſions to 
them by the name of dean and chapter ſane & individuæ 
Trinit' Norwic, omitting theſe words (a) ex fundatione Regis 
Edio 6. which grant was void, as it was objected, by reaſon 
of the miſnoſmer of the corporation, in as much as the name 
of the founder, being a material part of the name of the cor- 
poration, was omitted. 24s 

To which it was anſwered by the Attorney General, that 
the ſaid dean and chapter had good eſtate and right in the ſaid 
poſſeſſion for divers cauſes. 

1. Although they had (4) ſurrendered their church and poſ- 
ſeſhons, yet their corporation continued, and they remained 
the chapter of the Biſhop; for although there cannot be a 
warden of a chapel, if the chapel and all the poſſeſſions be 
aliened, as ſeems by (4) 15 Aſl. 8. becauſe he cannot be 
warden of nothing, yet that is not like, nor can be applied to 
the caſe now in queltion. And for the better apprehending 
thereof, it was ſaid, that inaſmuch as it was impoſſible that 
the church of God ſhould continue without ſects and hereſies, 
it was in chriſtian policy thought and re-thought neceſſary, 
that every Biſhop ſhould be (e) aſſiſted with a council, /cl, 
with a chapter, and that for two reaſons : 

1. To conſult with them in matters of difficulty, and to 


aſſiſt him in deciding of controverſies concerning religion, to a. _ 
(«)Co. Lit. 94. a 


2 Rolle's Rep, 
453+ 


which purpoſe every Biſhop habet cathedram. - 
2. To conſent to every grant, & which the Biſhop 
ſhould make to bind his ſucceſſor. For it was not rea- 


ſonable to impoſe ſo great a charge, or to repoſe ſuch con- 


ſidence in any ſingle perſon, or to give power to one perſon, 
” 
only 
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only to prejudice his ſucceſſor. And therefore it appears in 
25 Afl. 8. 17+E. 3. 40. 10 E. 3. 10. 50 E. 3. 16. that at the 
firſt all the poſſeſſious were to the (a) Biſhop, afterwards a 
certain portion was aſſigned to the chapter; ergo, the chapter 
was beſore they had any poſſeſſions. And of common right 
the Briſhop is (Y) patron of all the prebendaries, becauſe their 
poſſeſſions are derived from him; et præbenda dicitur a præbendso, 


' guia preberet auxilium epiſceps ; ſo that although the dean and 


(e Palm. Fot, 


$027 155. 494- 


av. 1. b. 


B. N. C. 170. 
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chapter depart with their poſſeſſions, yet, ſor neceſſity, the 
corporation doth remain as well to aſſiſt the Biſhop in his 
office, as to give their aſſent to the eſtates, &c. which he ſhall 
make, &c. of his temporalties ; and ſo long as the biſhoprick 
remains, they being his chapter and council, they may well 
remain, although they have not any poſſeffions, and ſhall be 
now as they were at the firſt, without any poſſeſſions ; and 
eſpecially when the biſnoprick may conſiſt wholly of ſpiritu- 
dlity, as Stouf faith in 10 E. 3. 1. b. in the caſe of the Biſhop 
of Norwich, and 25 Af. 8. by Fiſher. And in 17 E. 3. 59. 
the prior and Friers Carmelites had not any place nor poſſeſ- 
ſions : and Br. tit. (c) Corporation 78. anno 32 H. 8. Fitz. 
held, that if an abbot or prior and convent fold all their poſ- 
ſeſſions, yet the corporation remained, which, without queſ- 
tion, is good law, if they were the chapter to a Biſhop. And 
in 15 Aff. 8. it is held that if the body of a prebend be a 
manor, and no more, and the manor be recovered from kim 
by title paramount, yet his corporation doth remain; for he 
hath Hallum in (d) choro, & vocem in capitulo, and he is a pre- 
bendaty, although he have not poſſeſſions; which is all one 
with our caſe, for all the chapter are prebendaries. | 
Alſo the attorney ſaid, that it appeared in this very caſe; 
that aſter the dean and chapter had granted and -ſurrendered 
their church and poſſeſhons to King E. 6. the King by his 
letters patent incorporated them per nomen decani & capituli 
eccleſiq cathedralis ſanfiz & indiuiduæ Trinitatis Norwicenſ. ex 
fundatione Regis E. 6. And three days after, the King by 
other letters patent granted their church end poſſeſſions as is 
aforeſaid ; by which and many other like foundations it ap- 
pears, that there may be a dean and chapter without a church 
or any poſſeſhons; and if the law ſhould not be ſo, many great 
inconveniencies would enſue. And in 10 Eliz. Dyer (e) 273. 
although the dean and chapter of Wells, by expreſs words, 
granted and ſurrendered diaconatum de Wells, &c. yet it was 
not thought ſure till the grant and ſurrender was eſtabliihed 

and confirmed by act of parliament. 
And although all biſhopricks were of the (/) foundation of 
the Kings of England, and therefore in ancient time they 
were donative, and given by the Kings, as appears in 17 E. 3. 
; op gn i 5 40. 
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40. and by the ſtatute of 25 E. 3. (a) de proviſoribus, yet (1 Jenes 160 


afterwards (as it appears by the faid book and the ſaid (5) act) a 2 


the bifhopricks became, by the grants of the Kings, (c eli- (4)z5 44.8. c. 
gible by their chapters: and therefore, if by the ſurrender of 22. Co. Lit. 
the dean and chapter, their corporation ſhould be diſſolved, 734+* 
it would introduce three inconveniencies; 1. To the Biſhop 
concerning his aſſiſtance in his epiſcopal funQion : 2. To the 
Biſhop and others, touching the confirmation of his grants : 
3- To all the church in general ; for how ſhall the Biſhop be 
choſen in ſuch caſe? and therefore to ſhun ſuch and many 
other inconveniencies, it was concluded that the corporation 
made by King H. 8. did remain, and ſo the grant made to 
them by ſuch name was good. Vide (c) F. N. B. 195. that (e) Fitz. N. B. 
the Biſhop and chapter are but one body, although their poſ- 794 195 U. 
ſeſſions be ſeveral. But to make this caſe clear, the Attorney 
moved, that admitting the corporation newly made by King 
E. 6. was good, and that their old corporation was ſurren- 
dered, and that the faid words which were omitted, ſcil (4) (4) antes 73 b. 
ex fundatione Regis E. G. were material, and not words of or- 75: 4. Hob. 124. 
nament only; yet the King's grant to them was good; not- 5 
withſtanding this miſnoſmer, by the ſtatute of 1 E. 6. cap. 8. 150. Palm. 492, 
of Confirmations ; which ſtatute recites, that where King E. 494, 495, 593+ 
6. had made divers grants, as well to bodies politick and 1 
« corporate, as to divers and ſundry of his loving and obedi ?:? 
ent ſubjects, &c. in avoiding of which ſundry and many 
„ ambiguities, &c. have or might be moved, &c. for lack of 
& true naming of the fame bodies, politick or corporate ;” it 
is enacted, that all ſuch grants made, or during his life to be 
made, ſhall be good, notwithitanding any of the cauſes above- 
mentioned: “ ſo that the lack of the true naming of the ſame 
&« corporation,” viz. to which the King had made, or after 
ſhould make any grant, is remedied by the expreſs words of 
the faid act. | 
- And aſter theſe arguments, on conference between the 
Lord Keeper of the Great Seal, and the ſaid Juſtices, and after 
great conſideration had by them of the ſaid points, it was 
unanimouſly agreed and reſolved by them, that if any imper- 
ſection were in the ſaid tranſlation, that the ſaid act of 35 Eliz. 2 And. 121. 
had made it without queſtion good. And fo it was reſolved, 
as to this point, in this very caſe of the dean and chapter of 
Norwich, Mich. 35 & 36 Eliz. at St. Alban's, by all the 
Judges of England. 
2. If the corporation of the dean and chapter made by K. 
H. 8. was gone by the ſaid ſurrender made to K. Ed 6. And 
if the miſnoſmer was material, and not an additional orna- 
ment; yet it was unanimouſly reſol ved and agreed, that the 
ſaid act of co: ſit mation of 1 E. 6. had made it good, notwith- 
ſtanding the ſaid miſnoſmer: and on theſe two points they 
reſolved without any queſtion. 
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3- It was held by the Lord Keeper of the Great Seal and 
the Juſtices, that the old corporation of dean and chapter did 
remain, notwithſtanding the ſaid ſurrender (a) of their church 
and of all their poſleſhons, 

Note, reader, the great aſſurance and eſtabliſhment which 
is made by the good and ſtrong act of parliament of the ſaid 
molt illuſtrious and moſt noble _ Elizabeth, in the ſaid 
35th year of her reign, not only of all foundations of cathedral 
churches and colleges in any manner founded or tranſlated, or 
mentioned to be founded ot tranſlated by King H. 8. but alſo 
to all ſubjects who have any eſtate or intereſt in any of the 
poſſeſſions of any abbot, prior, or any other ſuch religious per- 
ſons, notwithſtanding they made not any ſurrender to King 
H. 8. or that their ſurrender was inſufficient; or that the 
record thereof be now imbezzled or loſt; and notwithſtanding 
divers other ſuch like defects; all which are remedied by the 
ſaid moſt excellent act of parliament, the fatal plea to all con- 
cealments as to theſe poſſeſſions. And although theſe reſolu- 
tions properly concern the meridian of the cathedral church 
of Norwich ; yet they will very well ſerve as well for many 
other cathedral churches, as for divers colleges in the univer- 
fities of Cambridge and Oxford. „ 
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* 


15 a caſe depending in Chancery, between Rich. Fermor, Carth, 102. 


Eſq. plaintiff, and Tho. Smith defendant, on the hearing #75 16. 


the cauſe before Sir Tho. Egerton, Knt. Lord Keeper of the enk. Cent. 253. 
Great Seal, the caſe was ſuch : Rich. Fermor the plaintiff be- Cary's Rep. 20. 


ing ſeiſed of the manor of Somerton in fee, by indenture 6 

unit 20 Eliz. demiſed a meſſuage, parcel of the ſame manor, 
to Tho. Smith, the defendant, for 21 years, rendering the 
yearly rent of 31. during the term, by force of which the de- 
tendant entered and was thereof poſſeſſed : he was alſo poſſeſ- 
ſed of divers other parcels of the ſaid manor at the will of the 
plaintiff, rendering 208. per ann. and held divers other parcels 
of the ſaid manor by copy of court-roll according to the cuſ- 
tom of the ſaid manor, rendering 40s. rent per ann. all which 
lay in Somerton : and the ſaid Tho. Smith was ſeiſed in his 
demeſne as of fee of divers lands in the ſame town which 
were his proper inheritance. And afterwards by his deed 15 
Octob. 25 Eliz. demiſed the ſaid houſe and all the faid land 
which he held for years, at will, and by copy to one. Chappel 
for his life, Paſch. 35 Eliz. Smith levied a = with proclama- 
tions of as many meſſuages and lands, as comprehended 
as well all the lands which he held for years, at will, and 
by copy, as his own inheritance, by covin and practice, 
to bar the plaintiff of his inheritance; the proclamations 
and five years paſſed, Smith at all times, before and after 
the fine, continued in poſſeſſion, and paid the faid ſeveral 
rents to the plaintiff, Chappe! died, the 21 years * 
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and now Smith claimed the inheritance of the land which he 
held by leaſe, at will, and by copy, and would have barred 
the plaintiff by force of the faid fine with the proclamations, 
and five years paſt. And the Lord Keeper of the Great Seal 
thinking and conſidering of the great miſchiefs which might 
enſue by ſuch practices, and on the other fide conſidering Gat 
fines with proclamations are the general aſſurances of the 
realm, referred this caſe (being a thing of great importance 
and conſequence) to the conſideration of the two Chief Juſtices 
Popham and Anderſon ; and after conference between them 
they thought it neceſſary that all the Juſtices of England and 
Barons of the Exchequer ſhould be aſſembled for the reſolution 
of this great caſe. And accordingly in this ſame term, all 
the Judges of England and the Barons of the Exchequer met 
at Serjeants Inn in Fleet-ſtreet, at two ſeveral days, where 
the caſe was debated among them. And at length it was re- 
ſolved, by the two Chief Juſtices, Popham and Anderſon, and 
by Gawdy and Walmeſly, and all the other Juſtices of Eng- 
land and Barons of the Exchequer, (except two) that the plain- 
tiff was not (a) barred by the ſaid fine with proclamations, and 
that for four reaſons : 

1. The makers of the act of (5) 4 H. 7. cap. 24. did never 
intend that ſuch fine levied by fraud and practice of leſſee for 
years, tenant at will, or tenant by copy of court- roll, who 
pretend no title to the inheritance, but intend the diſinheriſon 
of their leſſors or lords, ſhould bar them of their inheritance, 
and that appears by the preamble of the act of 4 H. 7. where 
it is ſaid, ** that fines ought to be of greateſt ſtrength to avoid 
e ſtrifes and debates, &c.” But when leſſee for years, or at 
will, or tenant by copy of court- roll, makes a feoffment by 
aſſent and covin, that a fine ſhall be levied, this is not to avoid 
ſtrife and debate, but by aſſent and covin to begin ſtrife and 
debate where none was; and therefore the act doth not extend 
to eſtabliſh ſuch eſtate made and created by ſuch fraud and 
practice. | | 

2. It was never the intent of the makers of the act, that 
thoſe, who could not levy a fine, ſhould by making of an 
eſtate by wrong and fraud be enabled by force of the ſid act 
of 4 H. 7. to bar thoſe who had rigbt by levying of a fine: for 
if they themſelves without ſuch fraudulent eſtate could not 
levy a fine to bar them who had the frechold and inheritance, 
certainly the makers of the act did not intend that by making 
of an eſtate by fraud and practice they ſhould have power to 
bar them; and ſuch fraudulent eſtate is as no eſtate in the 
judgment of the law. 

3. As it is ſaid in Delamer's caſe, Plowd. Com, 352. b. 
if any doubt be conceived on the words or meaning of 
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an act of parliament, it is good to (a) conſtrue it according (e] Poſtea fo. 
to the reaſon of the common law ; but the common law doth 88. b. 
ſo abhor (6) fraud and covin, that all acts as well judicial as (5) Poſtea fo. 
as others, and which of themſelves are juſt and lawful, yet $2. % 
being mixt with fraud and deceit, are in judgment of las 
wrongful and unlawful : u alias bonum & juflum eft, fi per 
vim vel fraudem petatur, malum &injuſtum efficttur : and there- 
fore if a woman hath title'of dower, which 1s one of the things 
favoured in law, and by (c) covin between her and another, (e) co. Lit. 45.4. 
cauſes a ſtranger to diſſeiſe the tenant of the land, to the in- 5 C. 30. b. 
tent that ſhe may bring a writ of dower againſt him, which is __ 8 
done accordingly, and the woman recovers againſt him on a 58. a. 8 Co. 
juſt and good title, yet the whole is void, and of no force to 132. b. 15 E. 4 
bind the terre-tenant; à fortiori in the principal caſe when the 7.” , 1 
leſſee for years makes a feoffment by covin, which amounts to wer 15: 44 
a wrong and diſſeiſin, a fine Jevied by him who is (d) parti- E. 3. 46. 2. Br. 
ceps criminis, and who had not, nor pretended to have any Fele ie, 
right to the land, ſhall not be a bar to the leſſor. And that re- Dower ga Rel. 
covery in dower, or any other real action, upon a good title 349. 44 Aff. 2g. 
azainlt the tenant who comes to the land by wrong and covin, pt fag. 
are void and of no force, appears by 41 Aſſ. 28. 44 E. 3. 46. Plow. 51. 25 
a. 25 Aff. 1. 22 Aſſ. 92. 11 E. 4. 2. a. 15 E. 4. 4. b. 7 H. 1 fl. 8. 5. a. 
7 11. b. 18 H. 8. 5. a. 12 Eliz. Dyer (f) 295. For although 34.54 b. 
is right be lawful, and he hath purſued his recovery by judg- 4) 50s. ok 
ment in the King's court, yet his covin makes all that unlaw- 2 it. 366. b. 
ful and wrongful, and yet recoveries, and eſpecially on a good 277 5 ap 
title, are much favoured in law : alſo the right and inheritance 92 — 5 mo 
of N b and infants, — much favoured in law; and 2 8. 9, 10, &c. 
et if a ſeme covert, or an infant be of (g) covin and conſent, 22 44; 
that the Yiſcontinuee ſhall be diffciſed, 22 the diſſeiſor Fe. q, a8" 
ſhall enfeoff them; and all this is done accordingly, they are Lit. ſet. 678. 
not remitted, as appears by Littleton, chap. Remitter 151. _ 1 * 
& 19 H. 8. 12 b. And there it is held by fx Juſtices, that in 4% Plow. 48. b, 
ſuch caſe, if the (5) diſfeiſor enters by covin to the intent to Br. Remitter z. 
enfeoff the infant, although the infant be not of covin, &c. Lan 44; 
yet he ſhall not be remitted,” becauſe he who is in by him who 
makes the covin ſhall be in the ſame plight as he who did the 
covenous act. And it is agreed in 198. 8. 12. b. that if a 
man makes a diſſeiſin to the (i) intent to make a feoffment (i] 5 Co. 79. b. 
with warranty, although he makes the feoffment 20 months . ways Js 
after, yet it is a warranty which commences by difleifin. — 5 8 
So if one (4) makes a gift in tail to another, and the (#/ Co. Lit. 
uncle of the donor diſſeiſſes the donee, and makes a feoff- — 8 2 
ment with warranty, the uncle dies, and the warranty de- — db 
ſcends on the donor, and afterwards the donee dies without 
iſſue, the donor brings formedon in the reverter, and the 
tenant pleads the feoffment with war'ty, the demandant ſhall 
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avoid it, becauſe it began by diſſeiſin, and yet the diſſeiſin 
was not immediately done to the donor, but to the donee; 
but by it his reverſion was deveſted; and yet warranties are 
much favoured in law. And it appears in 8 Eliz. 249. Dyer, 
that a vacat was made of a (a) recovery in the Common Pleas 
had by covin. The law hath ordained, that he, who will be 
aſſured of his goods, ſhall buy them in open market, and that 
ſale will bind all ſtrangers, as well as the ſeller, and yet it is 
agreed in 33 H. 6,5.a. b. that a ſale in (5) market overt 
ſhall not bind him who hath a right to the goods, if the ſale be 
by fraud, or the vendee hath notice that the property of the 
goods was another's. So the law hath ordained the court of 
Com. Pleas as a market overt for aſſurances of Jand by fine, 
ſo that he who will be aſſured of his land not only againſt the 
ſeller, but all ſtrangers, it is good for him to paſs it in this 
market overt by fine ; ſor as it is ſaid, (c) finis finem litibus im- 
ponit : and yet covin and deceit in the cafe at bar will void it. 
In 4E. 2. cut in vita 22. it is held, that a reſignation made 
by an Abbot by covin ſhould not abate the writ 34 E. 1. War- 
ranty 88. & 19 E. 2. Aſſets 3. & 31 E. 1. Voucher 301. a co- 
venous conveyance that (4) aſſets ſhould not deſcend, is no- 
thing worth. And it appears in (e) 17 E. 3. 59, & 21 E. 3. 3. 
46. that an eſtate made to the King, and by his letters patent 
granted over, and all this by covin between him who granted 
to the King and the patentee, to make an evaſion out of the 
ſtat. of mortm. ſhall not bind, but ſhall be repealed. And 
17 Eliz. Dy. 339. (V a preſentat. obtained by colluſ. is void. 
And 17 Eliz. Dy. 339. letters of (g) adminſtration obtained 
by colluf. are void, and ſhall not repeal a former adminiſtra- 
tion: ſee 13 Eliz. Dyer (5) 295. many caſes there put concern- 
ing covin. | 
And thereypon it was concluded, that if a recovery in 
dower, or other real action, if a remitter to a feme covert or 
an infant, if a warranty, if a ſale in market overt, if the King's 
let. patent, if a preſentat. adminſtrat. &c. /cif. Acts tempo- 
ral and eccleſiaſtical, ſhall be avoided by covin ; by the ſame 
reaſon a fine in the principal caſe levied by fraud and covin, as 
is aforeſ. ſhall not bind; for“ fraus & dolus nemini patrocinari 
debent. 
Note, reader, in 33 & 34 Eliz. in the King's Bench between 
Robert Laune plaint. and Will. Toker defend. in gjectione 
rme of lands in Ilfordcoom in the county of Devon, it was 
adjudged that where (i) tenant for life levied a fine with pro- 
clamation and 5 years pals in his life, that the Ieſfor ſhould 
have 5 years to make his claim after the death of the leſſee; 
for although this ſtatute of 4 H. 7. hath a faving for the leſſor 
in ſuch caſe, yet the ſaving is of ſuch right (as firſt ſhall 


grow, remain, &c.) and the right firſt accrued to the 
Icftor 
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leſſor after the fine and the forfeiture 3 but notwithſtanding 
that, in as much as by the covin of the leſſee, he in reverſion 
or remainder might be barred of his reverſion or remainder 
(for they do not expect to enter till after the death of the leſ- 
ſee) and eſpecially when the leſſee hath lands of his own in- 
heritance in the 1 town (as in the caſe at bar he had), 
there the leſſor ſhall have 5 years after the death of the leſſee. 
So it was agreed in the ſame caſe, if * tenant for life makes 
a feoffment in fee to one who hath lands in the fame town, 
and the feoffee levies a fine with proclamations, it ſhall not 
bind the leſſor, but he ſhall have 5 years after the death of the 
leſſee, for the leſſor cannot know of what land the fine is 
levied, for he is not party to the indent. or agreement between 
the conuſor and conuſee : ſo in the ſaid caſe, the Judges made 
a conſtruction (a) againſt the letter of the ſtatute in ſalvation 
of the eftate and inheritance of him in the reverſion. And fo 
it hath been adjudged before in (5) Some's caſe in the Com. 
Pleas, in Sic 2 Dyer's time, as Plowden told me. Alfo 
it was ſaid that if leſſee for years makes a feoffment in fee by 
practice and covin, that the ſeoffee ſhould levy a fine with pro- 
clamations to another (the feoffee having other Jands in the 
ſame town) and all this is done accordingly ; and yet the leſ- 
ſee doth continually pay the rent to the leſſor, it ſhall not bind 
the leflor, for the reaſons aforeſaid. | 
Laſtly, the Judges in this reſolution did greatly reſpect the 
general miſchief which would enſue if ſuch fines levied by 
practice and covin of thoſe who had the particular intereſts, 
ſhould bar thoſe who had the inheritance, and eſpecially in the 
caſe at bar, when after the fine levied, the conuſor continually 
payed the rent to the leſſor, which made the fraud and prac- 
tice apparent, and therefore the leſſor was fecure, and had no 
cauſe of any fear or doubt of ſuch fraud. But it was reſolved, 
that if A. purchaſes land of B. by feoffment, or bargain and 
ſale and enrols it, and afterwards perceiving that B had but a 
defeaſible title, and that C. had right to it, B. levies a fine 
with proclamations to a ſtranger, or takes a fine from another 
with proclamations, to the intent to bar the right of C. this 
fine ſo levied by conſent ſhould bind, for nothing was done in 
this cafe which was not lawful, and the intent of the makers 
of the act of 4 H. 7. was to avoid ſtrifſes and debates, and by 
the expreſs purview ſhould bind all ſtrangers who do not pur- 
ſue their right by action, or entry within five years. So if 
one pretending title to land enters, and diſſeiſes another, and 
afterwards with intent to bind the (c) diſſeiſee, levies a fine 
with proclamations, this fine ſhall bind the diſſeiſee by 
the expreſs purview of the act, if he neither enters nor 
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putſues his action within five years; and this cannot be call- 
ed levying by covin, becauſe the levying of the fine is lawful, 
and the difſciſee may re-enter, or bring his action within the 
five years. 


| The fourth reaſon was, becauſe the leſſee had contrived his 
| | fraud and deceit in ſo ſecret a manner, that he had deprived 
the leſſor of the remedy which the ſtatute gave him, that is to 
| ſay, to make his entry, or bring his action within the five 
| years: for how could he make his entry or bring his action, 
| when he knew not of the feoifment which did the wrong? and 
as to the fine, inaſmuch as the leſſee had lands in fee-hmple 
in the ſame town, every one will preſume that the fine would 
be levied of that whereof it might be lawfully levied. And 
although it contained more acres than his own land, that is 
uſual almoſt in all fines, and preadventure the leflor did not 
know the juſt quantity of the leſſee's proper land, for that doth 
not appertain to him ; and therefore it would be unreaſonable 
to give him benefit, in this caſe, of the non-claim of the leſſor, 
when the wrong and covin of the leſſee is the cauſe of his non- 
claim, and a man ſhall not take advantage of his own wrong 
or covin. The poſſeſſion of the leſſee is not any mean for the 
leſſor to take any notice of this wrong, for he comes to the 
poſſeſſ. of the land by grant or demiſe lawfully ; and aſter the 
feoffment he continues in the poſſeſſion as a leſſee, for he pays 
his rent as a leſſee ought, yea, the poſſeſſion of the leſſee, and 
the payment of the rent, was the cauſe that the leſſor neither 
knew nor ſuſpected the fraud. | 
Alſo it was ſaid, that the fraud and covin in this caſe made 
it more odious, becauſe between the leflor and leſſee, and the 
lord and his copyholder, there is a truſt and confidence, and 
therefore a leſſee for years, and a copyholder ſhall do fealty, 
which is a great obligation of truſt and confidence; and fraud 
and deceit by him who is truſted, is moſt odious in law. And 
if the makers of this act had been aſked, if their intent was, 
that ſuch a fine ſo levied by ſuch practice and covin ſhould 
bind the leſſors, they would have anſwered, God forbid that 
they ſhould intend to patronize any ſuch iniquity practiſed and 
compaſſed by thoſe in whom there was truſt and confidence re- 
poſed. But when a diſſciſor (although he gains the poſſeſſion 
by wrong) levies a fine with proclamation, yet it ſhall bind as 
is aforeſaid, for a diſſeiſor venit tanguam in arena, and it is not 
poſhble but that the diſſeiſee to whom the wrong is done, and 
who hath loſt his poſſeſſion, ſhould be conuſant of it; and 
therefore it will be his own folly if he makes not his claim ; 
and it is not accompanied with fraud and practice by one 
who came to the poſſeſſion lawſuily, by grant or demiſe, and 
who had a truſt repoſed in him by his leſſor or grantor, which 
(e) 2 Rol. Rep. fraud and practice is fo ſecretly (a) contrived, that the _ 
17. 
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| ſor by common preſumption could not have notice to make 
his claim, becauſe his leſſee continued in poſſeſſion, and 
payed his rent, as a leſſee ought. And as to that which was 
objected, that it would be miſchievous to avoid fines on ſuch 
bare averments : it was anſwered, that it would be a greater 
— and principally in theſe days (in which as the poet 
aith, | 


7 


Fugere pudor, rectumpue, fadeſque, 
In quorum ſubiere locum fraudeſque, doligue, 
Inſidiæque, & vis, & amor ſceleratus habendi.) 


If fines levied by ſuch covin and practice ſhould bind; ſuch 

objection may be made, (a) and if a fine be levied to ſecret (lend. 49 be 
uſes to deceive a purchaſor, an averment of fraud may be taken 7 39. * 
againſt it by the ſtat. of 27 Eliz. cap. 4. So if a fine be levied 

on an uſurious contract, it may be avoided by (4) averment by (5) Jenk. Cent. 
the ſtatute of 13 Eliz. cap. 8. And Sir Tho. Egerton Lord 254: 9 Co. 26. b. 
Keeper of the Great Seal, commended this reſolution of the 

Juſtices, and agreed in opinion with them. 


[Note alſo, no fine can avoid an antecedent charge, but the 
eſtate will be bound notwithſtanding ſuch fine, &c.] 
[See, 2 Black, Com, ch. 11. fol. 356, 357.] 
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In the Star-Chamber. 


Moor 638. N an information by Coke, the Queen's Attorney General, 

— >"4 . againſt 'Twyne of Hampſhire, in the Star-Chamber, for 

b. 76. a. 290. a. Making and r of a ſraudulent gift of goods: the 

3 Keb. 259. caſe on the ſtat. of 13 Eliz. cap. 5 was ſuch ; Pierce was in- 

3 >. debted to Twyne in 4061. and was indebted alſo to C. in 2001. 

poſt. 2. b. Ci. brought an action of debt againſt Pierce, and pending the 

writ, Pierce being poſſeſſed of goods and chattles of the value 

of zool. in ſecret made a general deed of gift of all his goods 

and chattels real and perſonal whatſoever to 'Twyne, in fatis- 

faction of his debt; notwithſtanding that Pierce continued in 

poſſeſſion of the ſaid goods, and ſome of them he ſold ; and 

he ſhore the ſheep, and marked them with his own mark : 

and afterwards C. had judgment againſt Pierce, and had a 

fieri facias directed to the Sheriff of Southampton, who by 

force of the ſaid writ came to make execution of the faid goods; 

but divers perſons, by the command of the faid Twyne, did 

with force reſiſt the ſaid Sheriff, claiming them to be the goods 

of the ſaid Twyne by force of the ſaid gift; and openly de- 

- _  clared by the commandment of Twyne, that it was a good 

gift, and made on a good and lawful conſideration. And 

whether this gift on the whole matter, was fraudulent and of 

(a) 5 Co. 60. 2. no effect by the ſaid act of (a) 13Eliz. or not, was the queſ- 

3 tion. And it was reſolved by Sir Thomas Egerton Lord 

3 laſt. 152, Co. Keeper of the Great Seal, and by the Chief Juſtice Popham 

Lit. 3- b. 76. a. and Anderſon, and the whole court of Star- Chamber, that 

_——— this gift was fraudulent, within the ſtatute of 13 Eliz. And 
= 223, 308, in this caſe divers points were reſolved : 

209: 3 Leon 57. 1. That this gift bad the ſigns and marks of fraud, be- 


teh 222. 
2 Rol. Rep. 493- Palm. 415. Cr. El. 233, 224, 645, $10, Cro, Jac. 270, 271. Dy. 295. pl. 17, 
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becauſe the gift is general, without exception of his ( a) ap- (a) Godb, 398. 


parel, or anything of neceſſity ; for it is commonly, faid gued (6) 
doloſus verſatur in generalibus. 


(5) 2 Bulftr, 
226. 2 Co. 34. a. 


1 Rol. Rep. 157, 


2. The donor continued in poſſeſſion, and uſed them as Moor 321. 


his own ; and by reaſon thereof he traded and trafficked with 
others, and defrauded and deceived them. 

3. It was made in ſecret, et dana clandeſtina ſunt femper ſu- 
ſpictoſa. ; 

4. It was made pending the writ. 

5. Here was a truſt between the parties, for the donor poſ- 
ſeſſed all, and uſed them as his proper goods, and fraud is 
always apparelled and clad with a truſt, and a truſt is the cover 
of fraud. a 

6. The deed contains, that the gift was made honeſtly. 
truly, and bona fide ; et clauſule inconſuet” ſemper inducunt 
ſpicionem. 

Secondly, it was reſolved, that notwithſtanding here was a 
true debt due to Twyne, and a good conſideration of the gift, 
yet it was not within the proviſo of the faid act of 13 Eliz. by 
which it is provided, that the faid act ſhall not extend to any 
eſtate or intereſt in lands, &c. goods or chattels made on a 
good conſideration and bona fide ; for although it is on a true 
and good conſideration, yet it is not bona fide, for no gift ſhall 
be deemed to be bona fide within the ſaid proviſo which is ac- 
companyed with any truſt: as if a man be indebted to five ſe- 
veral perſons, in the ſeveral ſums of 201. and hath goods of 
the value of 201. and makes a giftof all his goods to one of them 
in ſatisfaction of his debt, but there is a truſt between them, 
that the donee ſhall deal (c) favourably with him in regard of 
his poor eſtate, either to permit the donor, or ſome other for 

him, or for his benefit, to uſe or have poſſeſſion of them, and 
is contented that he ſhall pay him his debt when he is able; 
this ſhall not be called bona fide within the ſaid proviſo; for 
the proviſo ſaith on a good conlideration, and bona fide , ſoa 
g004 conſideration doth not ſuffice, if it be not alſo bona file : 
and therefore, reader, when any giſt ſhall be to you in fatis- 
faction of a debt, by one who is indebted to others alfo; 1. 
Let it be made in a public manner, and before the neigh- 
bours, and not in private, for ſecrecy is a mark of fraud. 2. 
Let the goods and chattels be appraiſed by good people to the 
very value, and take a gift in particular in ſetisfaction of your 
debt. 3 immediately after the giſt, take the poſſeſſion of 
them; for continuance of the poſſeſſion in the donor, is a 
fgn of truſt. And know, reader, that the ſaid words of the 
proviſo, on a good confideration, and b:na fide, do not extend 


to every gift made bona-fidez and therefore there are two man- 


ners of gifts on a good confideration, ſcil. conſideration of na- 
ture or blood, and a valuable conſideration. As to the firſt in the 


(c) Galdfb. 16r, 


Vide ante 36. a. 


d. 


caſe before put; if he who is indebted to five ſeveral perſons, to Cr, Jac. 1274 


each party in 201, in conſideration of natural affection, gives 
Vol. II. L all 


Pum. 44 
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all his goods to his ſon, or couſin, in that cafe, foraſmuch as 
others ſhould loſe their debts, &c. which are things of value, 
the intent of the act was, that the conſideration in ſuch caſe 
thould be valuable; for equity requires, that ſuch gift, which 
defeats others, ſhould be made on as high and good conſiderat. 
as the things which are thereby defeated are; and it is to be 
preſumed, that the father, if he had not been indebted to 
others, would not have diſpoſſeſſed himſelf of all his goods, 
and ſubjected himſelf to his cradle; and therefore it ſhall be 
intended, that it was made to defeat his creditors: and if con- 
fideration of nature or blood ſhould be a good conſiderat. with- 
in this proviſo, the ſtat. would ſerve for little or nothing, and 
no creditor would be ſure of his debt. And as to gifts made 
bona fide, it is to be known, that every gift : made bona fide, 
either is on a truſt between the parties, or without any truſt; 
every giſt made on a truſt is out of this proviſo; for that which 


(s) 6 Co. 72. b. is betwixt the donor and donee, called (a) a truſt per nomen 


2 Roll. 779. 


2 Roll. 779. 


ſpecioſum. is in truth, as to all the creditors, a fraud, for they 


are thereby defeated and defrauded of their true and due debts. 
And every truſt is either expreſſed, or implied: an expreſs truſt 
is, when in the giſt, or upon the gift, the truſt by word or 
writing is expreſſed: a truſt implied is, when a man makes a 
giſt without any conſiderat. or on a conſideration of nature, or 
blood only : and therefore, if a man before the ſtat of 27 H. 
8. had bargained his land for a valuable conſiderat. to one and 
his heirs, by which he was ſeiſed to the uſe of the bargainee ; 
and afterwards the bargainor, without a conſideration infeoffed 
others, who had no notice of the ſaid bargain; in this caſe the 
law implies a truſt and confidence, and they ſhall be ſeiſed to 
the uſe of the bargaince : ſo in the ſame caſe, if the feoffees, in 
conſideration of nature, or blood, had without a valuable con- 
ſideration enfeoffed their fons, or any of their blood who had 
no notice of the firſt bargain, yet that ſhall not toll the uſe 
raiſed on a valuable conſideration ; for a feoffm. made only on 
conſiderat. of nature or blood, ſhall not toll an uſe raiſed on a 
valuable conſiderat. but ſhall toll an uſe raiſed on conſiderat. of 
nature, for both conſiderat. are in equal: jure, and of one and 
the ſame nature. 

And when a man, being greatly indebted to ſundry perſons, 
makes a gift to his ſon, or any of his blood, without confider- 
ation, but only of nature, the Jaw intends a truſt betwixt 
them, ſcil. that the donee would, in conſideration of ſuch 
giſt being voluntarily and freely made to him, and alſo in 
conſideration of nature, reheve his father, or couſin and not 
ſee him want who had made ſuch gift to him, vide 33 H. 6. 
33. by Priſot, if the father enfeoffs his ſon and heir apparent 
within age bona fide, yet the lord ſhall have the wardſhip 
of him: ſo note, valuable conſideration is a good conſider- 
ation within this proviſo; and a gift made 6ona fide, is a 
gilt made without any truſt either expreſſed or implied: 


by 
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by which it appears, that as a gift made on a good conſider- 
ation, if it be not alſo ana fide, is not within the proviſo z 
ſo a gift made 4ona fide, if it be not on a good conſideration 1s 
not within the proviſo; but it ought to be on a good conſider · 
ation, and alſo bona fide. 
To one who marvelled what ſhould be the reaſon that acts 
and ſtat. are continually made at every parliament without in» 
r miſſion, and without end; a wiſe man made a good and 
ſhort anſwer, both which are well compoſed in verſe. 
Quæritur, ut creſcunt tot magna volumina legis f 
In promptu cauſa eſt, creſcit in orbe dolus. | 
And becauſe fraud and deceit abound in theſe days more than 
in former times, it was reſolved in this caſe by the whole court, 
that all ſtatutes made againſt fraud ſhould be liberally and bene- 
ſicially expounded to ſuppreſs the fraud. Note, reader, ac- 
cording to,their opinions, divers reſolutions have been made. 
Between Pauncefoot and Blunt, in the Excheq. Chamber, 
Mich. 35 & 36 El. the caſe was: Pauncefoot being indicted 
for recuſancy, for not coming to divine ſervice, and having an 
intent to flee beyond ſea, and to defeat the Queen of all that 


Lane 44, 45+ 
Pan ncetoor's 


Caſe, 


might accrue to her for his recuſancy or flight, made a gift of (4) Antes 78. a. 


all his leaſes and goods of great value, coloured with feigned 
conſiderat. and afterwards he fled beyond ſea, and afterwards was 
outlawed on the ſame indictment: and whether this gift ſhould 
be void to defeat the Queen of her forfeiture, either by the 
common law, or by any ſtat. was the queſtion : and ſome con- 
ceived, that the common law, which (a) abhors all fraud, would 
make void this gift as to the Queen, vide Mich. 42 & 13 LI. 
Dyer (b) 295. 4 & 5 P. & M. 168. And the ſtat. of (e) 50 E. 
3. cap. 6. was conſidered ; but that extends only in relief of 
creditors, and extends only to ſuch debtors as flee to ſanctuaries, 
or other privileged places: but ſome conceived, that the ſtat, 
of (4) 3 H. 7. cap. 4. extends to this caſe. For although the 
preamble ſpeaks only of creditors; yet it is provided by the 
body of the act generally, that all gitts of goods and chattels 
made or to be made on truſt to the ule of the donor, fhall be 
void and of no eſfect, but that is to be intended as to all ſtrangers 
who are to have prejudice by ſuch giſt, but between the parties 
themſeives it ſtands good: but it was reſolved by all the Barons, 
that the. ſtat, 13 Eliz. c. 5. (c) extends to it, for thereby it is 
enacted and declared, that all feoffm. giſts, grants, &c. * to 
„ delay, hinder or defraud creditors, and others, of their juſt 
and lawful actions, ſuits, debts, accounts, damages, penal - 
« ties, forfeitures, heriots, mortuaries and reliefs,” ſhall be 
void, &c. So that this act doth not extend only to creditors, 
but to all others who had cauſe of action, or ſuit, or any penalty, 
or {orfeiture, &c. 


L 2 


() Antea78.a,b. 
Dyer 295. pl. 8, 
9, 10, &c, Lane 
44. 

(c) Co. Lit. 76. a. 
(4) Co. El. 291, 
292. Lane 45. 
e) Co. Lit. 3. b. 
76. 2. 290. a. b. 
zinlt. 152. 5Co. 
60, 8. b. 6 Co. 
18. b. 10 Co. 
56. b. Co. Ent. 
162. a. 1 Leo i. 
47, 308, zog. 
2Leou. 8,9, 223. 
3 Leon. 57. 
Latch 222. 

2 Roll. Rep. 403. 
Palm 415. Cr, 
El. 233, 234, 
645, 319. Cr. 
Jac. 270 2 Bulſt. 
226, Hob. 72, 
109. Yelv. 196, 
197 1 Brownl, 
11. Dyer 298. 
pl. 17, 351. pl. 
23. Raſtal 
Fraudulent 
Deeds. 1 Raft, 
Ent. 207. b. 
Lane 47, 103. 
Moor 638. 


And Deck. pi. 200. 


) Co. Lit. 
290. b. 


(5) Co. Lit. 
76. a. 290. b. 


(c) Hard. 397. 


Standen and 
Bullock's Caſe, 
(4) Moor 605, 
615. Pridgm. 23. 
5 Co, 60. b. 
Palm. 217.Lane 
22. 2 Jones 5. 


{e) 1 Sid. 133- 


C:1(hil's Cafe. 


(f) + And.-55, 
107, Godb. 213. 


Cro, El. 529. 
Moor $57. Ley 
2 75+ 79+ 


Twyx E's Cafe. Part III. 


And it was reſolved, that this word (forfeiture) ſhould not 
be intended only of a forfeiture of an obligation, recogniz- 
ance, or ſuch like (as it was objected by ſome, that it ſhould, 
in reſpect that it comes after damage and penalty) but alſo to 


every thing which ſhall by law be forfeit. to the King or ſubj. 


Apd theret. if a man, to prevent a forf. for felony, or by out - 
law. makes a gift of all his goods, and afterwards is attainted or 
outlawed, theſe goods are (a) forferted notwithſtanding thrs 


gift: the ſame law of recuſants, and fo the ſtatute is expounded 


beneficially to ſuppreſs fraud, Note well this word (5) (de- 
clare) in the act of 13 Eliz. by which the Parliament ex- 
pounded, that this was the (c) common law before. And ac- 
cording to this reſolution it was decreed, Hil. 36 Eliz. in the 
Exchequer Chamber. 

Mich. 42 & 43 Eliz. in the Com. Pleas, on evidence to a 
Jury, between Standen (4) and Bullock, theſe points were re- 
ſolved by the whole court on the ſtat. of 27 El. c. 4. Walmſley 
J. ſaid, that Sir Chriſt. Wray, late C. J. of England, reported 
to him, that he, and all his comp. of the K.'s B. were reſolved, 
and ſo directed a jury on evidence before them; that where a 
man had conveyed his land to the uſe of himſelf for life, and 
afterw. to the uſe of divers others of his blood, with a future 
power of revocation, as after ſuch feaſt, or after the death of 
fuch one; and afterwards, and before the power of revoca- 
tion began, he, for valuable conſiderat. bargained and ſold the 
hnd to another and his heirs ; this bargain and fale is within 
the (2) remedy of the ſaid ſtat. For although the ſtat. faith, 
« the ſaid ficſt conveyance not by him revoked, according tothe 
« power by himreſerved,” which ſeems by the literal ſenſe to be 
intended of a preſent power of revocation, for no revocation can 
be made by force of a future power until it comes in efſe : yet 
was held that the intent of the aCt was, that ſuch voluntary 
conveyance which was originally ſubject to a power of revocat. 
be it in præſenti, or in reg ſhould not ſtand againſt a pureha- 


for bona fide for a valuable confideration ; and if other con- 


ſtruction ſhould be made, the ſaid act would ſerve for little or 
no purpoſe, and it would be no difficult matter to evade it: ſo 
if A. had reſerved to himſelf a power of revocat. with the aſſent 
of B. and afterwards A. bargained and ſold the land to another, 
this bargain and ſale is good, and within the remedy of the 
faid act; for otherwiſe the good proviſion of the act, by a ſmall 
addition, and evil invention, would be defeated, 

And on the ſame reaſon it was adjudged, 38 Eliz. in the 
Common Pleas, between Lee and his wife executrix of one 
Smith plaintiff and Mary (f) Colſhil, executrix of Tho. Col- 
ſhil, defendant in debt on an obligation of 1000 marks, Rot. 
1707. the caſe was, Colſhil the teſtator had the office of 
the Queen's Cuſtomer, by letters patent, to him and his 
deputies; and by indenture between him and Smith, the 
teſtator of the plaintiff and for 600 l. paid, and 1001. per ann. 
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to be paid during the life of Colſhil, made a deputation of the ſaid 
office to Smith ; and Colſhil covenanted with Smith, that if Col- 
ſhil ſhould die before him, that then his executors ſhould repay 
him 300 l. And divers covenants were in the ſaid indeature con- 
cerning the ſaid office, and the enjoying of it: and Colſhil was 
bound to the ſaid Smith in the ſaid obligation to perform the 
covenants; and the breach was alledged in the non-payment of 
the ſaid 3001. foraſmuch as Smith ſurvived Colſhil: and although 
the ſaid covenant to repay the 300 l. was lawful, yet foraſmuch as 
the reſt of the covenants were againſt the ſtatute of (a) 5 E. 6, cap. 
16. and if the addition of a lawful covenant ſhould make the ob- 
ligation of force as to that, (5) the ſtatute would ſerve for little or 
no purpoſe; for this cauſe it was adjudged, that the obligation 
was utterly void. 1 

2. It was reſolved, that if a man hath power of revocation and 
afterwards, to the intent to defraud a purchaſor, he levies a (c) 
fine, or makes a feoffment, or other conveyance to a ſtranger, by 
which be extinguiſhes his power, and afterwards bargains and ſells 
the land to another for a valuable conſideration, the bargainee 
ſhall enjoy the land, for as to him, the fine, feoffment, or other 
conveyances by which the condition was extinct, was void by the 
ſaid act; and fo the firſt clauſe, by which all fraudulent and coven- 
ous conveyances are made yoid as to purchaſers, extend to the laſt 
clauſe of the act, ſcil. when he who makes the bargain and ſale 
had power of revocation, And it was faid, that the Ratute of 27 
El. hath made voluntary eſtates made with power of revocation as 
to purchaſ. in equal degree with coaveyances made by, fraud and 
covin to defraud purchaſers, 

Between (4) Upton and Baſſet in treſpaſs, Trin. 37 El, in the 
Common Pleas, it was adjudged, that if a man makes a leaſe for 
years, by fraud and covin, and afterwards makes another leaſe hong 
fide, but without fine or rent reſerved, that the ſecond leſſee ſhould 
not avoid the firſt leaſe. 

For firſt it was agreed, that by the common law an eſtate made 
by fraud ſhould be avoided only by him who had a former right, 
title, intereſt, debt or demand, as 33 H. 6. a ſale in open (e) 
market by covin ſhall not bar a right which is more ancient: nor 
a covenous gift ſhall not defeat execution in reſpect of a former 
debt, as it is agreed in 22 Aff. 72, but he who hath right, title, 
intereſt, debt or demand, more puiſne ſhall not avoid a gitt or 
eltate ee by fraud by the common law. 

2. It was reſolved, that no purchaſor ſhould avoid a precedent 
conveyance made by fraud and covin, but he who is a (F) pur- 
chaſer for money or other valuable conſideration, for although in 
the preamble it is ſaid (for money or other good conſiderat.) and 
likewiſe in the body of the act (for money or other good conſiderat.) 
yet theſe words (good conſideration) are to be intended only of 
valuable conſideration and that appears by the clauſe which 
concerns thoſe who had power of revocation for there it 1s 
ſaid, for money or other good conſideration paid, or given, 
and this word (paid) is to be refered to (money) and (given) 
is to be refered to (good conſideration) ſo the ſenſe is for money 
paid, or other good conſideration given, which words exclude 
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all conſiderations of nature or blood, or the like and are to be 
intended only of valuable confiderations which may be given ; 
and therefore he who makes a purchaſe of land for a valuable 
conſideration, is only a purchaſor within this ſtatute. And 
this latter clauſe doth well expound theſe words (other good 
1 mentioned before in the preamble and body of = 
tne act. 
And ſo it was reſolved, Paſch. 32 El. in a caſe referred out 
of the Chancery to the conſideration of Windham and Periam, 
2 And. 233. Juſtices: between John Nedham plaintiff, and Beaumont 
Nedham and Serjeant at law, defendant ; where the caſe was, Hen. Bab- 
—— 5 ington ſeiſed in fee of the manor of Lit - Church in the coun - 
ty of Derby, by indent. 10 Feb. 8 El. covenanted with the 
Lord Darcy, for the advancement of ſuch heirs males, as well | 
| thoſe he had begot, as thoſe he ſhould afterwards beget on the 
| body of Mary then his wife (ſiſter to the ſaid Lord Darcy) be- | 
fore the feaſt of St. John Baptiſt then next following, to levy a 
fine of the ſaid manor to the uſe of the ſaid Hen, for his liſe, | 
and afterwards to the uſe of the eldeſt iſſue male of the bodies | 
of the ſaid Hen. and Mary begot. in tail, &c. and fo to three | 
iſſues of their bodies, &c. with the remainder to his right ; 
| | heirs. And afterw. 8 Mali. ann. 8 El. Hen. Babington, by Fr 
fraud and covin, to defeat the ſaid covenant, made a leaſe of | 
| the ſaid manor for a great number of years, to Rob Heys 
| and afterwards levied the fine accordingly : and on conſerence 
ö had with the other Juſtices, it was refolved, that although the 
| iſſue was a purchafor, yet he was not a purchaſor in vulgar 
| and common intendment : alfo conſiderat. of blood, natural 
aſfection is a good conſiderat. but not ſuch a good conſiderat. 
(a) 2 Roll. Rep, Which is intended by the ſtat. of 27 El. for (a) a valuable con- 
305, 30b. ſiderat. is only a good conſiderat. within that act: in this caſe 
| Anderſon C. J. of the Com. Pleas, ſaid, that a man who was 
| (5) Cro. El. 445. of ſmall underſtanding, and not able to (5) govern the lands 
| which deſcended to him, and being given to riot and diſorder, 
by mediation of his friends, openly conveyed his lands to 
them, on truſt and conſidence that he ſhould take the profits 
for his maintenance, and that he ſhould not have power to 
| waſte and conſume the ſame ; and afterwards, he being ſeducd 
by deceitful and covenous perſons, for a ſmall ſum ot money 
bargained and fold his land, being of a great value: this bar- 
(e) Cro, El. 45. gain, altho' it was for money, was holden to be (c) out of this 
' ſtat, for this act is made againſt all fraud and deceit, and doth 
not help any purchaſor, who doth not come to the land for a | 
good conſiderat. lawfully and without fraud or deceit; and | | 
| ſuch conveyance made on truſt is void as to him who purchaſes 4 
the land for a valuable conſideration bona fide, without deceit - 
or cunning. 
And by the judgment of the whole court Twyne was con - 0 
victed of fraud, and he and all the others of a riot. 
[5ee 2 Black. Com, ch. 20. fol. 296, 297. 
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The Reſolution of the Juſtices, aſter 
hearing many Arguments of Counſel 
learned on both Sides, and divers 
Conferences amongſt themſelves upon 
the Statutes of Fines. Paſch. 44 Elia. 


tenant for life of certain land, the remainder to B. in 
@ tail, the reverſion to B. and his heirs expectant; B. 
levies a fine to C. and D. and to the heirs of C. to the uſe of 
them and their heirs, and hath iffue, and dies before all the 
proclamations are paſt, the iſſue in tail then being beyond the 
ſeas; the proclamations are made, and afterwards the iſſue in 
tail returns, and immediately makes claim on the land to the 
remainder in tail; and if, in this caſe, the eſtate-tail was barr- 
ed, or nor, was the queſtion ; and in this caſe four points were 
reſolved. 
1. That the eſtate which paſſes by the fine, as to the eſtate- 
tail, was not determined by the death of B. for it was ſaid, if 


See Fermor's 
Caſe ante 77. 
and Sir George 
Brown's 50, 31. 


Moor 628. 
Jenk. Cent. 274. 
2 And. 177. 
Rep. Q. A. 20. 
Carth, 260. 


one be tenant in tail of a (a) rent, (b) advowſon, tithes, com- ) Briag. 97. 
mon, or other ſuch things which lie in grant, and by deed (5) Leon. 111. 


Leon, 212. 


grants them in fee, and dies, the grant is not abſolutely de- Bi, gm. 96. 
termined by his death, but it is at the election of the iſſue in tail Lit. ed. 618. 


to make it voidable, or void at his pleaſure. For if he brings a 
formedon for the rent, &c. he makes the grant voĩdable; but 
if he deſtrains for the rent, or claims it on the land, he thereby 
determines his election to make it void; & fic de ceteris, But 
until he makes his election, the grant is not determined, 


for then it would prevent his election; and true it 1s, as 
L 4 Littleton 


Co. Lit. 331. b. 


— — — — — rr oe 


(2 Lit. ſect. 
598, 600, 606, 
£07, 603, 618. 


(3) Lit. ſect. 
617. Co, Lit. 


$32- & 


(e) plowd. 
Com. 556. a. 
Hob. 338. 


(d) Piowd,' 
556. a. Co, Lit. 
8 75 45. b. 
e 146. 
a. b. Lit. ſect. 
650. Cro. Car, 
429 
Carth. 260, 


{f) 19 Co. 98. a. 


(gz) 2 Co. 52. a. 


Hob. 338, 339. 
Lit. je. 649. 


Lit. 146. a, 


(5) 10 Co, 96. 3, 

98. A. Plowd. 
57 b. 

FG 10 Co. 96. a. 

x Sand, 261. 
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Littleton (a) faith, that of ſuch things which paſs from ten- 
ant in tail by way of grant, or by confirmation, or by releaſe, 
nothing can paſs to make an eſtate to him to whom ſuch grant, 
confirmation or releaſe is made, but that which the tenant in 
tail may lawfully make, and that is but for the term of his life. 
And if tenant in tail be of an ( advowſon, &c. and he by 
deed makes a grant of the advowſon to another in fee, it is no 
diſcontinuance; for in ſuch caſes the grantees have but an 
eſtate for the life of ten. in tail, and that (as it was faid) 1s as 
much as to ſay, the grant is no diſcontinuance, but 1s deter- 
minable by the iſſue, after the death of the ten. in tail, at his 
election, either by claim or by action. And Littleton is not 
to be underſtood literally, viz. that the grantee, in ſuch caſe, 
hath only an eſtate for the (c) life of tenant in tail, for then 
the ten. in tail in ſuch caſe would have the reverſion in tail, 
and ſhould haye an action of waſte, or enter for the forfeiture 
on alienation made by ſuch grantee: or if ten. in tail of a re- 
verſ. expectant on an eſtate for years, or life, grants it in fee, 
and the leſſee attorns, and afterw. the particular eſtate deter- 
mines, and the grantee commits waſte, or makes a feoffment, 
&c. that the ten. in tail thall puniſh the (d) waſte, or enter for 
the forfeiture ; for Littleton himſelf, 145 is againſt that, for 
he ſaith, if (e) ten. in tail grants all his eſtate over to another, 
in this caſe the grantee hath an eſtate but for the life of ten. in 
tail, and the reverſ. of the tail is not in the ten. in tail, be- 
cauſe he hath granted all his eſtate and his right, &c. And if 
the grantee commits waſte, the ten. in tail ſnall never have an 
action of /) waſte, becauſe no reverſion is in him, but the 
reverſ. and inheritance of the tail, during the life of the ten. 
in tail, is in (g) abeyance. | 5852 
Note, reader, the office of an interpreter is to make ſuch 
conſtruction, not only that one and the ſamę autbor be not 
againſt himſelf, but alſo that the reſolutions or judgments re- 
ported in one book, be not by any literal interpretation ex- 
pounded againſt any reſolution or judgment reported in any 
other, but that all (/ fer: peſſit) may ſtand together. So 
here the intent of Littleton was not that the grantee had 
but an eſtate for life, and that his eſtate ſhould be abſo- 
lutely determined by the death of the tenant in tail, but that 
it was not a diſcontinuance, nor had the grantee any durable 
or fixed eſtate but for the lite of the tenant in tail, but that the 
iſſue aſter his death might at his pleaſure determine it: and if 
the grantee in ſuch caſe ſhall have but an eſtate for life of tenant 
in tail, then the wife of ſuch grantee ſhall not be (5) endowed, 
_ which itisadjudged in (i) 24 E. 3.28. b. Alſoif the eſtate 
of the grantee ſhould be abſolutely in judgm. of law determined 
by the death of ten. in tail, then the ĩſſue in tail, after the death of 


Fitz. Dower g8. the father, could not have a formedon againſt ſuch grantee ; for 


Cart. 210. 


although 


Part III. The Caſe of FIN Es. 8 


although the demandant and the tenant would admit the eſtate 

which paſſed by the grant to continue, yet the court, who 

ought to judge according to law, and is not concluded by the 

admittance of the parties, of any thing which judicially ap- 

| pears to the contrary, ought ex officio in ſuch caſe to abate the 

writ. But it is agreed in 13 H. 7. 10. pl. 8. by all the juſtices, 

if tenant in tail of (a) rent grants it with warranty, it is no () 36 AC. 8. 

diſcontinuance, although aſſets deſcend, but he may diſtrain ; Om Fs "4 

but if he brings a C) formedon in the deſcender, he ſhall be 325. b. —K 

barred, 33 E. 3. formedon 47. acc. By which it appears, that 4 H. 7. 17 b. 

in ſuch caſe the grant of tenant in tail is determinable by his _ Hu. 

death, by claim on the land, or by action: ſo when tenant in _ * E. 4. 

tail grants a rent, reverſion, common, &c. in fee, he hath an 18. b. 22 E. 4. 

indefeaſible eſtate during the life of tenant in tail, (and that # * 5 _ +. 

Littleton intends) and after the death of tenant in tail, it is (6:16 f 5.4.4. 

defealible at his election; for if he comes on the land and di- 21H. 7. 40. a. 

ſtrains, or by claim on the land determines his election, then _ * 

on the matter it is void by the death of tenant in tail; for Reg 

otherwiſe the warranty in lach caſe would make a diſcontinu- 

ance ; as if tenant in tail be (c) diſſeiſed, and releaſes to the (c) Lit. ſect. 618, 

diſleiſor with warranty, and dies, it is a diſcontinuance, be- 601. a. Co. Lit, 

cauſe the eſtate, on which the warranty enures, continues — Bs b 

after the death of tenant in tail: but when tenant in tail of a y 

rent, reverſion, &c. grants it in fee with warranty, and dies, 

now if the iſſue in tail determines his election to have it void, 

it is abſolutely determined by his death, and by conſequence 

the warranty alſo : but if the iſſue brings a formedon and deter- 

mines his election to make the eſtate to have continuance, and 

not to be determined by the death of the tenant in tail, then 

the eſtate doth continue, and by conſequence the warranty 

dotbh remain, and if aſſets deſcend, the iflue ſhall be barred ; 

wide 19 E. 3. Brief 468. 24 E. 3. 28. 36 AT. 8. 22 R. 2. Co. Lit, 422. b. 

Diſcontinuance 50. 8 H. 4.9. 33 E. 3. Formedon 47. 48 

E. 3. 1 32 E. 3. Diſcontinuance 2. 23 Aſſ. 8. 16 H. 7. 4. 

a. 21 H. 7. 40. a. 38 H. 8. Br. Diſcontinuance 35. for this 

matter: and there is no difference between a grant of tenant 

in tail of a tent, advowſon, common, tithes, &c. in poſſeſſion, 

and a grant of tenant in tail, of a reverſion or remainder ex- 

pectant on an eſtate for life: for although in the firſt caſe, 

the iſſue may have his ſormedon preſently by the death of the 

tenant in tail, and in the other caſe not till after the death of 

the tenant for life; yet it is all one: for by the death of the 

ten. in tail the grant is not determined till election made by the 

iſſue in tail; for after the death of tenant ſor life he may bring 

a formedon if he will. | | 

| Note, reader, if you be defirous to know the reaſon, why on 
55 ĩͤ the 


v Lucas 360. 


(2) Co. Lit. 
327. b. 

(b) Hob. 45. 
Co. Lit. 332. a. 
Lit, ſect. 618. 


(c) Antea 83. A. 
Lit. ſect. 60 f. 
Co. Lit. 328, 

a, b. 


(4) Co. Lit, 
333+ b. 


Antes 78. a. 


{f) Co. Lit. 
327. ds 


(x) Co. Lit. 
327. b. 


(b) C\. Lit, 
327. b. 
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the words of the act of Weſt. 2. cap. 1. de donis * conditionali- 


bus, that is to ſay, ( Non habeant illi, quibus tenementum fic fuerit 


datum {ub conditione, poteſiatem alienandi tenementum fic datum, 
quo minus ad exitum illarum, quibus tenementum ſic fuerit datum, 
remaneat poſi illorum obitum, vel ad donatorem, c. revertatur.) 
Theſe ſundry conſtructions have been made: vix. if tenant in 
tail makes a (a) feoffment in fee, it is a diſcontinuance, and 
avoidable by action only: if tenant in tail of a rent, or other 


() thing which lies in grant, grants it in fee, it is no diſcon- 


tinuance, but is voidable by claim or by action: if tenant 
in tail of land grants a rent out of it, the rent is abſolutely 
determined by his death: if tenant in tail be (c) diſſeiſed, and 
releaſes to his diſſeiſor, it is no diſcontinuance, but the eſtate 
is avoidable by entry or action of the iſſue of the tenant in 
tail: but if the releaſe be with warranty it is a diſcontinuance, 
if the iſſue in tail be heir to the warranty: but if tenant in tail 
makes a leaſe for the term of his own life, or for years, and 
releaſes to the leſſee and his heirs, it is no (d) diſcontinuance, 
although it be with warranty: ſo if tenant in tail makes a 
leaſe for life, and afterwards grants the reverſion in fee, it is 
no diſcontinuance of the fee, unleſs it be executed in the life 
of the grantor. And all thefe (and many other) different 
conſtructions have been made on the words aforeſaid, /c:/. 
non habeant illi, quibus tenementum fic fuerit datum ſub conditione, 
puteflatem alienandi, Sc. this is the reaſon which is worthy of 
obſervation ; for the Judges have conſtrued the ſaid words 
according the rule and reaſon of the (e) common law (which 
always is optimus interpretandi modus :) for at the common law, 
if a Biſhop, Abbot, &c. or huſband ſeiſed in the right of his 
wiſe, make a ſeoffment in fee, it is by the common law a diſ- 
continuance, and doth put the ſucceſſor, or the wife, to her 
action, for the favour which the law gives to an eſtate which 
paſſes by livery and ſeiſin, becauſe it is public and notorious, 
and in ancient times was the common and uſual aſſurance of 
the land: but if a (/) Biſhop, &c. or huſband ſeiſed of a 
rent, or any thing which lies in giant, by deed grants it 
in fee, it is no diſcontinuance, and yet it is not abſolutely 
determined by the death of the Biſhop, &c. or huſband, 
for the ſucceſſor, or the wife, hath (g) election to deter- 


mine it and make it void, or by bringing of his writ to 


make it voidable, or by claim on the land to make it void: 
but if a (+) Biſhop, &c. or huſband grants a rent in fee 
out of the wife's land, or biſhoprick, it is abſolutely void 
by the death of the Biſhop, &c. or of the huſband : alſo 
it a Biſhop, or the huſband and wife be diſſeiſed, and the 
Biſhop, or huſband, releaſes to the difſeiſor, it is no diſcon- 
tinuance ; if the Biſhop, or huſband makes a leaſe for years, 


and releaſes to the leſſec, and his heirs, it is not abſolutely 
determined 
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determined by the death of the Biſhop, or huſband ; but it is 
void or voidable at the election of the fucceſſor, or of the 
wife. But if a Biſhop, or the huſband, makes a leaſe for 
life, and afterwards grants the reverſion in fee, and the leſſee 
for liſe dies in the life of the Biſhop or of the huſband, it is a 
diſcontinuance ; otherwiſe if the leſſee ſurvives the Biſhop, 
or the huſband ; vir bonus gi quis? Qui conſulta patrim, qui 
leges, juraque ſervat. | 
And it was held by Popham, C. J. and divers others of the 
Juſtices, that the ſtat. of 32 H. 8. cap. 36. hath (a) enforced (% Co Lit. 
the caſe ; that the eſtate which paſſes by the fine ſhall not — 
be determined by the death of the tenant in tail, for inaſmuch 
as the ſtatute hath provided, that fines levied of any land, 
tenement, or hereditament entailed, &c. in poſſeſſion, rever- 
ſion, or remainder, immediately after the fine engroſſed, and 
proclamations paſt, ſhall be a bar, &c. if the fine with pro- 
clamation cannot bar the eſtate-tail, unleſs the eſtate given by 
the fine continues, the ſame ſtatute which provides, that the 
fine with proclamations ſhall be a bar, provides alſo for all 
things which are neceflary and incident to the perfection and 
conſummation thereof: and therefore in 28 El. in a guid juris La Wind- 
clamat brought by Francis (5) Windham, then one of the Juſ- _ * 
tices of the Common Pleas, againſt the lady Greſham, in the 5 — 
Common Pleas; the caſe was thus in effect; that the lady Pophem 63. 
Greſham was tenant for life of the manor of Weſt Braden- 2 Anderſ. 112. 
ham in Norfolk, the remainder to Richard Read in tail, the er —_ 282 
reverſion to Will. Read in ſee. Rich. Read levied a fine of 
his remainder to Juſt. Windham, and his heirs, and before 
the engroſſing thereof (as opportet) Juſt. Windham brought 
a guid juris clamat againſt the lady Greſham, who pleaded, 
that Richard Read the conuſor, at the time of the fine levied, 
had but an eſtate in tail in remainder; and ſhewed how, and 
demanded judgment if ſhe ſhould be compelled to attorn ; 
upon which the plaintiff demurred. And although before 
the ſtatutes of fines of (c) 4 H. 7. & 32 H. 8. it was a (4) 8 mag 
good plea, as appears 37 H. 6. 33. b. 2 E. 2. Age 77. 2E. 21) 1 
3. 23. & 22 E. 3. 18. yet it was adjudged, that now after Raymond 347. 
the ſaid ſtatutes which make the fine (after the engroſſing and 
proclamations paſt) a bar of the eſtate-tail ; although the gu 
Juris clamat ought to be brought (e) before the engroffing, and (e) Co. 39. 4 b. 
by conſequence, before the eſtate- tail be barred ; and that non oats = M 
con/lat at the time of the guid juris clamat brought, that it 
{hall be a fine at the common law, or a fine levied with pro- 
clamations : yet it was adjudged that ſhe ſhould (/) attorn. V Co. Lit. 
See, reader, 17 E. 3. 7. pl. 20. If analienation be made in (g) oy u 
mortmain; and 31 E. 3. Ancient Demeſne 16. If a ſine be le- 111 = 2. 


vied of a reverſion of land in (+) ancient demeſne, 36 H. 6. 24. 297. 


(e) Co. Lit, 


18. a. 
5) Co. Lit, 
318. as 


Co, Lit. 356. 2. 
C, El. 603. 


Co. 39. 
NB. 147+ 


Popham 66. 
Dall. 51. Dall. 
in Kelw. 205. b. 
Dall. in Ath. 
pl. 8. Mo. 629. 
Dy. 254-pl-104. 
Poſtes 91. a. 
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pl. 19. If an (a) infant levies a fine, 45 E. 3. 6. if a fine be 
levied of a reverſion of land held in ( capite without licence; 
or, as in our caſe, if tenant in tail of a reverſion or remainder, 
levies a fine thereof, in all theſe caſes, and other like, the 
tenant was not compellable to attorn, becauſe the eſtate which 
paſſed by the fine was not lawful, but either prohibited by 
the common Jaw, or by ſome ſtatute, and for the greater part 
was voidable : but now the ſtatutes have made a fine levied 
by tenant in tail to be lawful, and after the engroſſing thereof, 
and proclamations paſt, hath made the eſtate, which paſſes by 
che fine, unavoidable: and in the ſaid caſe two points were 
reſolved for good law. 

I. That every fine levied ſhould be intended to be levied 
with proclamations according to the ſaid ſtatutes, for it is 
moſt beneficial for the conuſee; and all fines being the ge- 
neral aſſurance of the land, are levied accordingly. 

2. That the ſtatutes which make the fine, after the engroſſ- 
ing thereof, and proclamations paſt, a bar to the eſtate- tail, 
gives all things incident thereto ;z and in as much as the conu- 
ſee cannot have a quid juris clamat after the engroſſing, from 
thence it follows that he ſhall have it before : and now the 
ſtatutes have altered the reaſon of the common law, and given 
greater force and ſtrength to a fine than it had before. For 
the reaſon of the common law was, that the particular tenant 
ſhould never be compelled to attorn to an unlawful, tortious, 
or voidable grant: which judgment, in the caſe of Juſtice 
Windham, was affirmed for good law by all the Judges in 
this caſe. So it was reſolved by all the 3 of England, 
and Barons of the Exchequer, for the one cauſe or for the 
other, that the eſtate which paſſed by the fine, as to the eſtate- 
tail, * not abſolutely determined by the death of the tenant 
In tail. 

2. It was reſolved by all the Juſtices and Barons of the Ex- 
chequer nullo contradicente, that although by the death of tenant 
in tail, a right of eſtate · tail did deſcend to the iſſue, in as much 
as he died before all the proclamations were paſt; yet when the 
proclamat. paſs without any claim made by the iſſue in tail on 
the land, this right which deſcended to him is barred by the 
ſtat. of 4 H. 7. & 32 H. 8. for altho' the fine without the pro- 
clamations, nor the proclamations without the fine can bar an 
eſtate · tail; and altho' that after the fine levied, and before all the 
proclamations be paſt, a right is deſcended to the iſſue in tail 
per formam dont, which is paramount the fine, and there is no 
fine with proclamations levied after the death of tenant 3 

: tail, 


Part III. The Caſe of FIN ES. 


tail, to bar this right ſo deſcended to the iſſue in tail; yet 
foraſmuch as it is provided by the ſtatute of 32 H. 8. That 
« all fines levied with. proclamations of any lands, tenements, 
C or hereditaments intailed to the perſon ſo levying the ſame, 
or to any of his anceſtors in poſſeſſion, reverſion, remain- 
« der, or in uſe, ſhall be immediately after the fine levied, 
„ ingroſſed, and proclamations made, adjudged a ſufficient 
«© bar againſt the ſaid perſons and their heirs, claiming the 
« ſame only by force of any ſuch entail :” and the iſſue in 
tail, in this caſe, claims as heir by force of the ſaid eſtate- tail; 
therefore by the expreſs letter of the ſaid act he is barred : with 
this agrees the judgment in Smith and Stapleton's caſe, Plow. 
Com. 430. ; 

3. It was reſolved by Popham and Anderſon Ch. Juſtices, 
and all the other Juſtices and Barons of the Exchequer but 
three, that in this caſe the iſſue in tail being heir and privy, 
could not by any claim that he could make fave the right of 
the (a) eſtate-tail which deſcended to him ; but that after the 
proclamations are paſt, the eſtate-tail ſhould be barred by the 
ſtatures of 4 H. 7. & 32 H. 8. notwithſtanding any claim that 
could be made by him: for it is enacted by the ſtatutes of 4 
H. 7. * That every fine after the engroſſing of it, and pro- 


«© clamations had and made, ſhall be a final end, and con- 


« clude as well privies as ſtrangers:“ and if no ſaving or ex- 
ception had been after in the act, the right of all, as well 
ſtrangers as privies, had been bound and barred by this act. 
And therewith agrees the opinion of five Juſtices, (5) 19 Hl. 
8. 2. ſcil. Fitz-James, Brudnel, Fitzherbert, Brook, and Moor. 
Then if all the exceptions and ſavings in the act do extend to 
ſtrangers to the fine, and not to parties or privies, from thence 
it will follow, that the heir, or other privy, cannot by any 
claim avoid the fine of his anceſtor, The firſt exception as 
to feme coverts, &c. doth not extend to this caſe: the ſecond 
ſaving by expreſs words extends only to ſtrangers: the third 
ſaving extends alſo to ſtrangers who are not parties or privies 
to the fine; for the words are, “and alſo ſaving to all other 
« perſons all ſuch action, right, &c. as firſt ſhall grow, re- 
main, deſcend, or come after the ſaid fine ingrofled, &c. 
ce by force of any gift in tail, &c.” ſo that it appears by theſe 
words, (ſaving to all other perſons, &c.) that he, who ſhall 
take benefit of this ſaving, ought to be © another perſon,” and 
not party or privy to the fine: and therewith agrees the opi- 
nion 0 the aid five Juſtices in (c) 19 H. 8. But if tenant in 
tail makes a feoffment, and the feoffee levies a fine with 


(a) pro- 


(a) 1 Co. 96. b. 
2 Rol. Rep. 342. 


(5) 19 H. 6. v. 
Br. Fine levy, 
&c, 1. Br. Tail 2. 
Dyer 3. pl. 3. 
Mo. 251. 9 Co. 
to. a. 


c) 19 H. 6. b. 
Moor 301. 


(a) Moor 431. 


Plowd. 374. 

(5) Godb. 302. 
Cr. El. 896. 
Jenk. Cent. 2 54. 
1 Browal. 230. 
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(a) proclamations, the iſſue in tail after the death of his father, 
as it is there held, ſhall have five years within this third ſav- 
ing, for he is the fir ſt to whom the right doth accrue and 
deſcend after the fine levied. But if tenant in tail be (Y) diſ- 
ſeiſed, and the diſſeiſor levies a fine. with proclamations, and 
five years paſs, and afterwards tenant in tail dies, there the 
iſſue in tail is barred, as it is there alſo held: for there, after 
the fine levied, the tenant in tail himſelf had right. ſo that 
the iſſue in tail was not the firſt to whom the right did accrue 
and deſcend after the fine levied, but after the feoffment 
in fee he himſelf had not any right : and with this diverſity 
agrees the opinion in Stowel's caſe in Plowden's Commenta- 
ries ; but in none of thoſe caſes the iſſue was privy, but a 
ſtranger to him who levied the fine. Alſo the ſtat. of 32 H. 
8. which is but an explanation and interpretation of the act 
of 4 H. 7. (as appears by the preamble thereof) expounds the 
ſaid act in ſuch manner, that is to ſay, That all fines levied 
with proclamations according to the ſtat. of 4 H. 7. of any 
&« lands, &c. in any wiſe entailed to the perſon fo levying the 
« fame fine, or to any of his anceſtors, ſhall be immediately 
« after the ſame fine levied, ingroſſed, and proclamation 
© made, adjudged a ſufficient bar, &c. And in all this act 
there is no ſaving for the iſſue in tail. Ergo, after the pro- 
clamations paſt, by the expreſs proviſion of this flat. the iſſue 
in tail is barred, and no power is left to him to make claim, 
for the intent of the act was (as appears by the preamble) to 
to bar him by the fine; and therefore it was never intended 
to fave his right: but againſt this it was objected, that altho? 
the letter of the ſaid acts, and chiefly of the act of 32 H. 8. 
were againſt the iſſue in tail in this caſe, yet he might make 
his claim by the equity and intent and meaning of the ſaid 
acts; for otherwiſe to what purpoſe ſhould the proclamations 
be made, unleſs thoſe who had lawful action, entry, or claim, 
might purſue it; for proclamations are made to this end 
and purpoſe, and the making of them with ſuch ſolemnity as 
they are made would be utterly vain, if the iſſue in tail after 
the death of his father might not purſue his action, entry, or 
claim before all the proclamations incur ; for the act of 32 
H. 8. doth not bar any ſtranger, but him who levies the fine, 
and the ifſue of his body. And therefore if the ifſue after the 
death of his father cannot purſue his action, entry or claim, 
before the proclamations incur, the proclamations on ſuch 
fine will be utterly idle and vain. 

To which it was anſwered, that the act of 32 H. 8. being 
an act which explains and expounds the act of 4 H. 7. as 
to the fine by the tenant in tail, ſhould not be taken — any 
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{trained conſtruction againſt the letter, for then it would be 
requiſite to have another new act to make an explanation and 
expoſition on the explanation and expoſition which was made 
by the former act, and ſo in infinitum. 

2. It appears by the ſtat. of 4 H. 7. the laſt clauſe, that 
every perſon hath liberty to purſue a fine according to the ſaid 
aQ, /cl. with proclamations in four ſeveral terms after the fine 
engroſſed, or without proclamations, for ſo was the uſe (a) 
before the ſaid act; and therefore the act of (5) 32 H. 8 
which explains the ſaid act of 4 H. 7. of neceſſity doth pre- 
ſcribe that proclamations {hall be made according to the act 
of 4 H. 7. to diſtinguiſh it from a fine at the common law, 
which was not a bar to the eſtate in tai}, and not to enable 
the iſſue to make a claim. For, as it hath been ſaid, it would 
be againſt the intention of the act expreſſed in the preamble, 
and againſt the expreſs purview of the body of the act; ſo that 
it was material that the fine ſhould be levied with proclama- 
mations, otherwiſe it would not be levied according to the 
ſtatute of 4 H. 7. which was interpreted and expounded by 
the ſaid act of 32 H. 8. 

3. It wou'd be greatly inconvenient, that when tenant in 
tail levies a fine of a reverſion or remainder, &c. expectant on 
an eſtate for liſe, or on a bargain and ſale on a valuabie con- 
fideration, or for the advancement of his children, or for the 
payment of his debts, &c. and dies before proclamations 
pailed, that all this ſhould be avoided by the claim of the heir 
in tail, when the conuſee could not have better aſſurance, 
either by common recovery (in as much as he was not tenant 
to the precipe) or otherwiſe, 

4. It is proved by divers judgments and reſolutions given 
before this time, that the iſſue in tail in ſuch caſe ſhall not 
make claim to ſave the eſtate - tail, but that after proclamations 
had it ſhall be barred, Paſch. 28 Elix. Rot. 13, Edward, Lord 
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(a) Co. Lit. 


„ 262. a. 


Poſt. fo. go. b. 
(6) 10Co. 50. a, 
1 Leon. 224. 
2 Leon. 62, 224. 
3 Leon.10, 
Moor 115, 146. 
1 And. 46. 
Say. 8 5, 88. 
Co. Lit. 262. a, 
372. a. 1 Bulſt. 
33. Goldſb. 11. 
3 Co. 51. a, 
Hob. 258. 

7 Co. 32. a. b. 
9 Co. 140. b. 
11 Co. 75. a. 


(c) Zouch brought a formedon in the deſcender of the moicty of (c) Moor 250, 


a manor, &c. againſt Bampfield, who pleaded in bar, that 
John, great grandfather of the demandant, levied a fine /ur 
conuſans de droit come ceo, &c, with proclamations of the ſaid 
molety, Paſch. 30. H. 8. which was by the fame fine granted 
and rendered to the faid John and his heirs, whoſe eſtate the 
tenant had: the demandant replied, and ſaid, that at the time 
of the fine levied, and at all times after (and ſhewed how) the 
faid Richard Bampſield now tenant, was ſeiſed of the land in 
demand in his demeſne as of fee: and on ſolemn argument 
it was agreed by Anderſon, Periam, Windham, and Rhodes 
Juſtices, that the demandant being heir in tail againſt ſuch 
fine levied by his anc:tor, whoſe heir he is, was eſtopped to 
aver his ſeiſin and continuance thereof in a ſtranger at the 
time of the ſaid fine levied ; nor to aver, quod partes finis 
nibil habucr': and in the ſame cafe the Juſtices did confider, 


if 


1 And. 165. 
1 Leon. 75. 
1 Jones 33. 35. 
Goldib. 107. 
Winch. 43. 
Hob. 333. 
Sav. 84. 

2 Leon. 36. 
3 Lon. 211. 
Lane 103. 
Noy 89. 

Ct. IL Sto. 


6 x Iaſt. 521, 
$22, &c. 


(5) 2 1nft. 517. 
1 Jones 458. 
(c) Leon 78, 
Poſtea 89. a. 

d) Br. Fines 
evies 74. 
Poſtea 89. b. 


(e) Sav. 88. 
Poſtea 91. b. 


(/) Poea 89. b. 
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if before the ſtatutes of 4. H. 7. & 32 H. 8. ſuch averments 
were allowable in law. And it ſeems by the better opinion 
of the books, that before the ſtat. of 4 H. 7. & 32 H. 8. that 
the ifſue in tail was not admitted to ſuch averments againſt 
a fine levied by his anceſtor. And this appears by the ſtat. of 
(a) 27 E. 1. cap. 1. de finibus levatis, which recites, quod per 
aliguod tempus præteritum, c. partes finium, & earum partium 
beredes, (contra leges & conſuetudines regni naſiri antiquius 1ſi- 
tat”) ſuper hujuſmodi finibus adnullandis & evacuandis, admitte- 
bantur propenere quod ante finem levatum & tempore lebationis 
ejuſdem, & poſlea petentes ſeu querentes, aut eorum anteceſſores de 
tenementis in finibus content, aut de aligua parte earundem ſemper 
fuer ſeifiti, & fie fines hujuſmodi rite levatos per jurat patriæ 
falſt, ſubornate, & malicioſe procurat multotiens evacuabant & 
adnihilabant, & hæc minus jufte : flatuimus quod difte exceptiones, 
ſeu reſponſiones, vel inquiſittones patriæ ſuper bujuſmodi exceptioni- 
bus ſeu reſponſianibus, nullo modo contra hujuſmodi recognitiones & 
fines de cætero admittantur. But againſt this, three exceptions 
were made. 

I. That it is provided * the ſtat. de a conditionalibus, 

d (as to the iflue in tail) inis ipſo jure fit nullus. 
es hat the ſaid act of 27 E. . lach _ extend to heirs in 
tail, but only to heirs in fee ſimple, as dicitur arguendo in 8 
H. 4. 7. for the iſſues in tail are not bound by fines, or any 
other record which enures by way of eſtoppel or concluſion. 

3. The ſaid act of 27 E. 1. ſpeaks de finibus rite levatis, 
and a fine is not ſaid ritè levatus, when there wants ſeiſin in 
the one part or the other, ſo that partes finis nibil habuerunt ; 
and fo hath the ſaid act by the Judges in ancient times been 
interpreted, as appears by the book in 46 E. 3. 14. (b) pl. 20. 
where in a (c) formeden in the deſcender the tenant pleaded a 
fine with warranty in bar, the demandant replied, ue partes 
finis nihil habuerunt. And (d) 13 Aſſ. 8. it is ſaid, that it hath 


been adjudged a good plea for the iſſue in tail againſt a fine on 


grant and render of his father, to alledge the continuance in 
his father, and that he died ſeiſed, and that he entered as ſon 
and heir. And Br. tit. Fines 109. a (e) fine levied with pro- 
clamation by tenant in tail may be avoided by the ifſue, / 
partes finis nthil habuerunt, for the ſtatute is intended de fintbus 
rite levatis ; and therefore the iſſue in tail may plead guod partes 
finis nihil habuerunt, for then it is but a fine by concluſion be- 
tween the partes: and in (/) 13 E. 3. Replicat. 02. and 17 
E. 3. 53. ſome held that a fine is not ritè lævatus, when partes 
inis mthil habuerunt, for ſeiſin in one of the parties is of the 
eſſence of a fine rightfully levied, Ig 
8 
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As to the firſt objection, it was anſwered that the ſtatute de 
donis cenditionalibus was made, 13 E 1. and the ſtat. de finibus 
was made 27 E. 1. in which the ifſue in tail is not excepted. 
Ergo, be ſhall be bound by the latter act, and therewith agrees 
a good opinion in 8H. 4. 3, 8. 

As to (a) the ſecond object. although the iſſue in tail was 
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(a) Cr. Car. 524, 


not barred by any fine by his anceſtor before the ſtat, of 4 H. 525. 1 Jones 
7. yet, as it hath been ſaid, he was ouſted to aver in ſuch caſe, 2511 9 Co. 141. 


quod partes fints nihil habuerunt, and being privy and heir to 
him who levied the fine, was by the ſtat, of 27 E. 1. eſtopped 
and concluded to annihilate the fine of his anceſtor by ſuch 
plea ; and although it is provided by the ſtat. de donis condi- 
tionalibus, quod ſinis ipſo jure fit nullus, that is to ſay, to bar 
the right of the iſſue in tail, yet it is an eſtoppel to him to ſay, 
quod partes finis nihil habuerunt. And therefore the caſe 
is remarkable in 33 E. 3. Fitz. Eſtop 280. (5) where the caſe 
in effect was; grandfather, father, and ſon, the fon brought 
a formedon of a gift (in tail) made to the grandſather, the 
tenant vouched to warranty one T. as cquſin and heir of E. 
within age, and prayed that the parol might demur; the de- 
mandant faid, that the vouchee nor any of his anceftors, &c. 
were ſeiſed after the ſeiſin of his grandfather, of which ſeiſin, 


Ke. the tenant ſaid, that the grandfather of the demandant 


levied a fine of the faid tenements in demand to E. and de- 
manded judgment if againſt the fine levied by his grandfather 


oor 251, 


(6) 1 Leon, 33; 


whoſe heir he is, he ſhould to ſuch averment be received: the 


demandant faid that the ſtat. ¶ de donis conditionalibus, avoided 
the fine levied by the anceſtor in tail ; and yet by judgment of 
the court he was ouſted of the ſaid averment, for there it is 
ſaid, that though the ſtat. voided the fine as to bar the heir in 
tail of the action; nevertheleſs the fine remained in force to 
reſtrain the heir in tail from averring a thing contrary to the 
fine, as well the heir in fee-ſimple ; and therewith agrees 22 
E. 3, 17. and (c) 33 H. 6. 18. a. b. by Yelverton and others. 

As to the third objection, a fine may be ſaid rite levatus, 
although partes finis nihil habuer', for rite levat' is as much as to 
ſay, within the intention of the ſaid act, as duly levied, that 
is to ſay, in due form of law: for the ſame act doth ouſt the 
parties of ſuch averment, and therefore rite levatus ought to 
be ſo expounded ; and a fine may be ſaid levied in due form of 
law, although it be a fine merely by concluſion : and as to the 
ſaid caſe in (4) 46 E. 5. it ought to be intended of a fine 
levied by a collateral anceſtor, from whom the demandant 
did not ci1im the land, and then the averment is good, for 
heres dicitur ab hereditate, vide 19 H. 8. 6. b. by Inglefield 
and others; and 38 E. 3. 10. 36 H. 6. View 30. And inthe 
faid act it is ſaid earum partium be edes, which is to be intended 
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(a) Antea 89 a. 
(9) Antca 88. b. 
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8 Plowd. 437. 
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of ſuch an heir who claims the inheritance from the anceſtor 
who levied the fine: as if in a formedon of a gift made to the 
demandant's father, the tenant pleads the fine of the deman- 
dant's grandfather with warranty, &c. the demandant may 
plead, quod partes finis nihil habuerunt, but that ſuch a one was 
ſeifed and gave to his father in tail: ſo in an alliſe, if the finc 
of the demandant's father be pleaded whoſe heir he is, it is a 
good plea to ſay, gred partes fints nihil habuerunt, but that he 
himſelf was ſeiſed at the time, &c. and therewith agrees (a) 
33 Hl. 6. 18. (b) 13 Af. 8. (c) 13 E. 3. Replic. 62. 22 E. 3. 
17. (4) 17 E. 3. 53. And as to the faid book in 13 All. 8. 
it was aſſirmed for good law; for there is a difference when 
tenant in tail levies a fine ſur conuſins de droit come ceo, Ec. 
and when he accepts ſuch a fine, and makes a grant and ren- 
der, for againſt a fine levied by tenant in tail, fur eon/ans de 
dro come ceo, ec, his heir cannot aver continuance, &:c. in 
his anceſtor, for that would be contrary to the fine, which 
is reſtrained by the ſtat. de fintbus, as Fairfax, Littleton, and 
Brian held in 12 E. 4 15. a 8 H. 4. 8. & 9g, And fo Shard 
ſaid in the ſame book of 13 Aff. 8. But when tenant in tail 
accepts a fine, and (c) grants and renders the jand by the fame 
fine, (which is but executory) there, if no execution be ſuc 
in the life of the tenant in tail, his iſſue may aver continu- 


ance of poſſeſſion, &c. in his father, for that well ſtands with 


the fine, for the acceptance of the fine fur conuſans de droit 
eome ceo, &c, which preſuppoſeth a gift precedent, doth not 
alter the eſtate, and the grant and render, until it be executed, 
doth not deveſt any eſtate out of the tenant in tail, and by 
eonſequence, he continues tenant in tail, and therewith agree 
41 E. 3. 14. 42 E. 3.9. 8. Aſſ. 33. 11H. 4. 85. a. And fo, 
and according to this difference was it adjudged M. 3 & 4 
Eliz. in the Common Pleas, Rot. 1483. Coniſby's cafe, where 


the principal caſe was ſuch; %) Palmer and Mary his wife 


ſeifed for the life of the wife as in her right, the remainder to 
Elizabeth Coniſby in tail, the remainder to the ſaid Elizabeth 
in fee; Palmer and Mary his wife levied a fine ſur cenuſans 
de droit come ces, c. to the ſaid Elizabeth with proclamations, 
who granted and rendered a rent of 271. 108. to the conuſors, 
for the term of their lives, with clauſe of diſtreſs ; and after- 
wards Elizabeth died, and the land deſcended to Henry Co- 
niſby, her ſon and heir in tail, who lxaſed the land to one Par- 
ker for years ; and afterwards Mary died; Palmer diſtrained 
for the rent, and he brought a replèvin: and in that caſe two 
points were reſolved and adjudged. 


* 


1. That againſt ſuch fine accepted by tenant in tail, 


the ifſue might aver continuance of ſcilin by force of the 


tail 
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tail, and the iſſue in tail is eſtopped by the admittance and 
acceptance of his anceſtor. 
2. That the grant and render of the rent was not within the 
ſtatute of 4 H. 7. or 32 H. 8. becauſe the fine was not levied 
of the land (a) itſelf, which was entailed but of a rent newly (e) Plowd. 435, 
created out of the land: but in the faid cafe of the Lord Zouch, 2 —_ Js 
it was reſolved by all the Judges of the Common Pleas, that ©” 7” 
the ſtatutes of 4 H. 7. and 32 H. 8. extended to fines levied by 2 tes, 36. 
concluſion, and ſhould bind the (%) eſtate- tail, although artes (5) Cr. Eve. 
fints nibil habuerunt; as if tenant in tail makes a feoffment in % 1 Jones 33. 
fee, or be (c) diſſeiſed, and afterwards levies a fine with pro- (e) Flewd. 434 
clamations to a ſtranger, it ſhall bind the eſtate-tail, and the“ 
iſſues in tail are barred for ever. And it is to be obſerved, 
that the ſtat. of 32 H. 8. faith, & All fines levied of any lands, 
„ tenements, or hereditaments, in any wiſe entailed to the 
& perſon fo levying the fame, or to any of his anceſtors, &c.“ 
and the land is entailed to the perſon who levied the fine, altho? 
he was not ſeiſed thereof at the time. And in the ſtat. of 4 H. 
7. (which is expounded by the act of 32 H. 8.) is a “ ſaving 
« to every perſon or perſons not party or privy tothe ſaid fine, 
ee their exception, quad partes finis nibil babuerunt ;” and the 
iſſue in tail is privy, for he claims as heir and by deſcent 
ergo, he ſhould not have ſuch (d) averment. And after wards, (4) 1 Jones 35 
ſcil. M. 29 & 30 El. judgment was given accordingly, {!. 
that the demandant ſhould be barred ; which cafe I have re- 
rted more at large, becauſe it 1s remarkable, and the firſt 
judgment which was given in the ſaid point on the ſaid ſtat Note. 
And it was ſaid, that the ſaid judgment did rule the point | 
now in debate, for thereby it appears, if tenant in tail be dif- 
ſeiſed, and levies a fine, and dies before all the proclamations 
are paſſed, although the iſſue enters into the land, yer aſter the 
proclam. are made, he ſhall be barred, for he cannot fay, quod ? 8 96. d. 
parte fints nihil habuerunt : and it was faid, if in caſe when tenant n 
in tail hath nothing at the time of the fine levied, chat the iſſue 
ſhall be barred by the ſaid ſtatutes; a foritor;, when tenant in 
tail at the time of the fine levied is ſeiſed of an eſtate-tail (be 
it in poſſeſſion, reverſion, or remainder) which may in truth 
(and not by conclufion only) paſs by the ſaid fine, the iſſue (0% Co 147: a. 
{hall be barred by the ſaid ſtatutes. i 2 333- 
Alſo in an. 20 El. in the caſe of one (e) Archer, in the 3, 40, * 12 
Common Pleas, it was reſolved by Sir James Dyer, Man- Cr. 435. 2 Ro. 
wood, Mounſon and Mead, that were lands were given to the Rep. 374- 


. . . © . Winch. k 
grandfather and his wiſe in ſpecial tail, the grandiather 72 xp nc IO 


died, the father diſſeiſed the grandmother, and levied a Cr. Car. 435. 
fine with proclamations; the grandmother died, the fa- Cr Je. 591. 


. Co. a. 
ther died, that the ſon was barred; and yet the father Ge. 8 
at the time of the fine levied, had but a poſſibility (the grand- Hob. 258, 333. 
mother living) to the eſtate tail. Yet the Judges did expound % , . 3. 
© AM 2 Y the Moecr 232. 


() Antes, fol, 
51. Aa, 


(3) Mo.146,147. 
Antea 51. 3. 61. 
a. 1 Jones 34. 
Hob. 253, 353. 
Cr. Cat. 435 
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Porſtow's Caſe, 
Mich. 23 & 24 
Reg. Eliz. 

(e) 1 Jones 145. 
(4) Cr. El. 302. 
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the ſtat. of 32 H. 8. (being an act of explanation) according 
to the letter, ſcil. that foraſmuch as the land was entailed to 
his anceltor, although his anceſtor was alive; ſo that no eſtate 
or right was deſcended t5 him which he could paſs or ex- 
tinguiſh; yet becauſe the ſtat. ſaith, ** intailed to the perſon 
“ to levying or to any of his anceſtors” in the (a) disjunctive, 
it was held that the fine with proclamations did bar the right, 
which after the fine ſhould defcend to him, not only as to him- 
ſelf, but as to all the heirs in tail; par ratione it was ſaid that 
in the caſe in queſtion, foraſmuch as it is provided, that aſter 
the proclamations paſled, the eſtate-tail ſha!l be barred u ithout 
any ſaving for the iſſue; the iſſue ſhould be barred notwith- 
ſtanding any claim by him, according to the letter and pur- 
view of the ſaid act. And on theſe two caſes of the Lord 
Zouch and Archer, it follows, that if the (5) grandfather be 
tenant in tail, and the father in his life having nothing in the 
land, levies a fine with proclamations, and afterwards the 
grandfather dies, and afterwards the father dies; that this fine 
ſhall bind the fon, which, as was faid, was a ſtronger caſe 
than the caſe now in queſtion. 

In Mich. 23 & 24 Eliz. in the Common Pleas, the cafe was 
fuch ; Sir George Blunt was tenant in tail of divers manors in 
the counties of Salop and Stafford, and had iſſue a daughter, 
who was married to one Purſlowe: and afterwards in Eaſter 
and Trin. term, 23 El. Sir George levied a fine of the ſaid 
manors to one Lacon of Worceſterſhire, and died in Auguſt 
following. Purſlowe and his wife brought a formedon and 
pending the plea proclamations paſſed ; it was agreed by the 
whole court, that the tenant (c) ſhould plead the fine and (4) 
proclamations which paſſed pending the writ, and bar the de- 
mandant ; and yet in the faid caſe a right of intail deſcended 
to the wife of Purſlowe, and preſently they ſued their formedon 
in le deſcender, which was all they could do; for the fine is the 
conveyance which paſles the eſtate, and the proclamations are 
but a ſhort repetition of the fine, and are by the ſtat. of 32 H. 


8. only added (as hath been ſaid) to declare that it is a fine 


e) Antea 88. a. 
Co. Lit, 262. a. 


(f} Cr, El. 589. 


levied according to the ſtat. of 4 H. 7. which bars the eſtate- 
tail, and not a fine at the (e) common law: ex hoc four things 
are to be obſerved: : 

1. That tho? aſter the fine levied, a right of intail deſcended 
to the wife of Purſlowe, yet after the proclamations paſt, the 
right which deſcended is barred by force of the (/) fine. 

2. That although a formedon be brought and purſued, yet 
when after the proclamations paſs, the fine is a bar; and 
what reaſon ſhould there be that the iſſue ſhould be more 
barred of his right which deſcends to him, and of his right- 
ful action, which he hath purſugd for the recovery of _ 

| right, 
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right, than the iſſue ſnould be barred in the caſe in queſtion, 
alter the proclamatious paſſed, notwithſtanding his entry or 
claim in pats, ä 

3. That when tenant in tail levies a fine and dies before 
proclamations, the iſſue in tail is not within any of the ſav- 
ings of 4 H. 7. for if he ſhould be, then the bringing of bis 
formedin before all are paſſed, and the purſuing of it would 
avoid the bar which the ftatute would make after the proclama- 
tions paſt, 

4. That in ſuch caſe the proclamations ſerve to no purpoſe, 
but only to diſtinguiſh that it is a fine levied according to the 
flatute of 4 H. 7. For although the ifſue, having notice by the 
proclamations, brings his formedn accordingly, yet it ſhall 
not avail him. : 


Trin. 4. Eliz. a caſe was in the Com. Pleas, (as Bendlowes 


Serj. at Law reports) to this effect; (a) tenant in tail diſcon- 
tinues in fee, and diſſeiſes the difcontinuce, and levies a fine 
ſur conuſans de droit come ceo, with proclamations to a ſtranger, 
and takes an eſtate by render in the ſame fine; and the diſ- 
continuee, before all the proclamations paſt, enters, and claims 
the land, and avoids the eſtate which paſſed by the fine, and 
aſterwards proclamations paſted, tenant in tail continues his 
poſſeſſion and dies feifed within the year after the entry and 
claim ; the queſtion was, if the heir in tail be (6) remitted, 
or if the entry of the diſcontinuee were lawful ? and the 
unanimous opinion of the Juſtices was, that the heir in tail 
was not remitted, but that he was barred by the ſtat, of 32 Hl. 
8. although the eſtate which paſſed by the fine was utterly a- 
. voided before the proclamations paſſed, By which it appears, 
that although the eltate which paſſes by the fine be utterly de- 
feated before the ptoclam. vet when afterward the proclam. 
pats, the eſtate tail ſhall be barred. And ſo the doubt which 
was conceived in the K. 's Bench, M. 38 & 39 Eliz. in an See- 
tione firme, between (c) Harvey plaintiſf and Facy defendant 
on a demiſe made by Robert Bret, Eſq. of land in Northped- 
derton, where the ſame point was in queſtion, and not ad- 
zudged ; (for the ſaid Robert Bret and Arthur Acclam, Eſq. 
who was the leſſor of the deſend. did agree, and Bret, ho claimed 
by the fine, had good part of the inheritance) was well reſolved, 

5. It wasrelolved that although the iſſue in tail be beyond the 
ſea, yet foraſmuch as he is privy, and out of all the ſavings of 
the ſtat. of 4 H. 7. he is bound, altho' he be beyond the ſea, in 
the ſame manner as if the iſſue in tail was within age, or un- 
der coverture, or uan camps mentis, or in priſon; and this was 
agreed by al! the Juſtices nulla contradicente. Ex hoc fequitur, that 
the entry or claimof the ĩũue in tail, beſore all theproclamations 


91 


{a) x And. 43. 
172. 2 And. 177. 
Berl. in Ath. 17. 
N. Benl. 122. 
p. 186. O. Benl 
30. Cr. El. 589 
Benl in &clw. 
210 b. Ow. 73. 
Moor 115. 

1 Brownl, 139. 


(6) Moor 1 15. 


2 Co. 56. 
(:) Poph. 61. 
2 Andr. 189. 


are paſt, is not material; for if the euiry or claim of the iſſue 
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in tail would be of any force, then it would be hard to bind 
them for want of claim, who have not power or intelligence 
to make an entry or claim, and their non-claim was not pre- 
judicial to them by the rule and reaſon of the common law. 
And if the infancy, coverture, nen ſane memoriæ, or impriſon- 
ment of the heir in tail, in ſuch caſe ſhould give him power 
to avoid the fine, in that caſe no man would be aſſured of 
lands conveyed to him by fine. 

Note, reader, there was never any judgment or reſolution 
of any court againſt the third point reſolved in this caſe ; but 
the opinion of counſellors arguendo in Smith and Stapleton's 
cale, Plow. Comm. 430. And the opinion of Brook, tit. Aſ- 
ſ:rance 6. and Fines 109, (a) But thoſe opinions are not only 
contrary to the faid judgments and reſolutions of the courts 
aforcfaid, but would introduce great inconvenience in weaken- 
ing of the general allurance of lands: and obſerve well all 


theſe points now reſolved, and the ſaid former judgments and 


reſolutions cited in this caſe; for as I conceive they are ground» 
ed on profound and pregnant reaſon, tending to the repoſe and 
quict of infinite inheritances, 
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V IHIL plan eff 
quod de legibus di- 
ci aut ſcribi poteſt 


(licet ſpacioſus fit il- 


le campus & argumen- 
tum pens infinitum) quod 
mea quidem ſententis ad 
fex capita, de iiſdem, vide- 
licet, condendis, corri- 
gendis, dirigendis, expo- 
nendis, addiſcendis, & ob- 
ſervandis nequeat reduci. 
In condendis vero legi- 
bus, ſex ſunt que inter a- 
lia veniunt precipuè conſi- 
deranda. Ac primum qui- 
dem ipſius in qua feruntur 
ro iliaic forma, quando alia 
ratio fit ubi regimen e/t 
monarchicum, alia ubi ari- 
ſtocraticum, ubi democra - 


D E R. 


HERE is nothing 
that can be ſaid or 
written of laws, although 
the field be large, and the 
common place thereof may 
ſeem to be infinite, but in 
mine opinion may be re- 
duced to one of theſe ſix 
heads, making, correCting, 
digeſting, expounding, 
learning, and obſerving. 
Of laws concerning mak- 
ing of new, ſix things a- 
mongſt manyothers do prin- 
cipally fall into conſidera- 
tion. Firſt, under what form 
of commonwealth the law- 
makers be governed; for 
one conſideration is requi- 
ſite where the government 
is monarchical, another 
when 
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(3) 


To the READER, 


when it is ariſtocratical, 
and a third when it is demo- 
cratical. Secondly, to know 
the ſeveral kinds of the mu- 
nicipal laws of his own pro- 
per nation: for the inno- 
vation or change of ſome 
laws is moſt dangerous,and 


| leſs peril in the alteration of 


others. Thirdy, to under- 
ſtand what the true ſenſe 
and ſentence of the Jaws 
then ſtanding is, and how 
far forth former laws have 
made proviſion in the caſe 
that falleth .into queſtion, 
Fourthly, by experience to 
apprehend what have been 
the caules of the danger or 
hindrance that hath fallen 


out in that particular tothe 


com monwealth,either in re- 
ſpect of time, place, perſons 
or otherwiſe. Fifthly, to fore- 
ſee that a proportional re- 
medy be applied ſo, as that 
for curing of ſome defects 


ticum rurſus alia. Alte- 
rum vero eſt legum mu- 
nicipalium, que nalioni 
il i propriæ ſunt, in ſins 
gulis ſuis generibus certa 
cognitio quandoquidem Pe- 
riculoſa magis fit ha- 
rum quam illarum le- 
gum frve antiquatio, ſive 
innovatio, ſive denique 
immutatio. Tertium et, 
ut verum ſenſum atque 
ſententiam illarum legum 
que tum oblinent, nec- 
nou quouſque leges ſus 
Periores cauſæ contro- 
verſe proſpexerint tenea- 
mus. Quartum, ut ra- 
tiones periculi aut dam- 
ni, fi quid in illo caſu 
reipublugs acciderit, re- 
ſpeftu tempoeris, loci perſo- 
narum, out undecunque 
alias, experientia aſſequa- 
mur. Quintum, diligens 
cautio fl, ut remedium 
aptum atque commodum 


paſt, there be not aſtirring of c adbileatur, ne dum a- 


more dangerous effects in 
future. Sixthly, the mean, 
and that only is by authori- 
ty of the high (that in troth 
is the higheſt) court of par- 
liament. Concerning the 
correction of old, the ſame 
reſpects are to be obſerved, 
that have been ſaid touching 
the making of new. For di- 
geſting of former laws into 
method and order, three 
things are requiſite : judg- 
ment to know them, art to 
diſpoſe them, and diligence 


liquibus malis prateritis 
mederi cupimus, futura a- 
tia longe periculofiora ex- 
citemus. Ultimum eft le- 
gum ferendarum medi- 
um quod totum in mag- 


n illius & ſupreme ſane 


curiæ parliamenti autho- 
ritate poſitum eſt legum 
antiquarum emendationem 


quod attinet, eadem pla- 


ne cautiones obſervande 
ſunt, quas in condentis no- 
vis ſupra altigimus. Ad 

leges 
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To the READER. 


leges vero ſuperiores in 
methodum atque orginem 
dirigendas, Uria requ- 
runtur; judicium ad eas 


cegnoſcendas, ars ad diſ- 


Fonendas, denique dili- 
gentia ad complectendas 
Singulas ne que omilta- 


tur. Legum expoſitio or- 
dinarie quidem reveren- 
dos judices regnique ſa- 
pientes ſpeftat, in maxi- 
mis vero Adifficilimiſque 
cauſis ſupremum parlia- 
menti judicium. De ad- 
diſcendis legibus earum- 
que ſcientia aſſequenda in 


prefaltione ad primum 
meum librum paucula 
attigi. Legiim obſervatio 


omnes quidem in genere 
reſpicit, precipue vero ac 
ſpeciatim mnonnullos, ut 
poſtea annotavitur, nam 
ſumma ſequar faſtigia re- 
rum, Status hujus regni 
monarchicus eſt, & origi- 
nis jure hareditario in- 
herenter ſucceſſrvus : ab- 
ſolutiſima ſane perfectiſ- 
fimaque rohiltias forma ut- 
pete que interregnum at- 
que infinita ſimul incom- 
moda penitus excludat. 
Habetur enim in commu- 
ni jure axioma, regem An- 
gliæ nunquam mori : quod 
ſane verum eſt reſpetiu 
perpetud durantis, & nun- 
quam morientis politicæ 
capacitatis, Leges bic in 
Anglia tripartite; jus 


S...- 4 


toomit none of them. The 


expounding of Jaws doth 


ordinarily belong to the re- 
verend Judges and ſages 
of the realm : and in cales 
of greateſt difficultyand im- 
portance to the high court 
of parliament : concerning 
learning, and attaining to 
the knowledge of theſelaws, 
I have in the preface of my 
firſt book, ſomewhat touch- 
ed. The obſerving of laws, 
doth concernall whatſoever; 
but principally fome in par- 
ticular, as hereafter ſhall be 
touched, for ſumma ſequar 
faſtigia rerum. Our king- 
dom is a monarchy ſucceſ- 
five by inherent birthright, 
of all others the moſt ab- 
ſolute and perfect form of 
government, excluding in- 
terregnum, and with it in- 
finite inconveniencies; the 
maxim of the common law 
being, that the Kingof Eng- 
land never dieth, which is 
true in reſpect of the ever du- 
ring, and never dying po- 
litie capacity. The laws of 
England conſiſt of three 
parts, the common law, 
cuſtoms, and acts of par- 
liament: for any funda- 
mental point of the ancient 
common laws and cuſtoms 
of the realm, it is a maxim 
in policy, and a trial by 
experience, that the altera- 
tion of any of them is moſt 
dangerous; for that which 

| hath 
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To the READER. 


hath been refined and per- 
feed by all the wiſeſt men 


informer ſucceſſion of ages, 


and proved and approved 
by continual experience to 
be good and profitable for 
the commonwealth, cannot 
without great hazard and 
danger be altered or chang- 
ed. Infinite were the ſcru- 
ples, ſuits, and inconve- 
niencies that the ſtatute of 
13 E. 1. de donis conditiona- 
libus did introduce, which 
intended to give every man 
power to create a new found 
eſtate in tail, and to eſtabliſh 
a perpetuity of his lands, ſo 
as the ſame ſhould not be 
aliened nor letten, but only 
during the life of tenant 1n 
tail, againſt a fundamental 
rule of the common Jaw, 
that all eſtates of inher1- 
tance were fee-ſimple ; 
whereupon theſe inconve- 
niencies enſued, purchaſers 
defeated, leaſes evicted, 
other eſtates and grants 
made upon juſt and good 


conſideration were avoided, 


creditors defrauded of their 


joſt and due debts, offenders 


imboldened to commit ca- 
pital offences, and many o- 
ther inconvenienciesfollow- 
ed: alſo, what ſuits and trou- 
bles aroſe by the ſtatute of 24 
Ed. 3. of nonclaime, enacted 
againſt a main point of the 
com. law, wherebyenſu'd rhe 


vuniverſal trouble of the K's 


ſubjects, as it was reſolved in 


commune, conſuetudines, 
ac aecreta comitiorum: 
Jam principia atgque fun- 
damenta juris communis 
con ſuetudinem regni 
quod allinet, axioma poli- 
ticum eft, uſu atque expe- 
rientia ratum, periculeſiſ- 
ſimam eſſe nnuſcujuſque 
eorum allerationem : quod 
enim a ſapientiſſimis olim 
viris louga etatum ſerie 
Politum ac perfeflum eft, 
inde vero aſidua expericn- 
tia bonum atque utile rei- 
publics probatum & ap- 
probatum, illud fine mag- 
no periculo ac diſcrimine 
muta;i aut alterari nequit, 
Infiniti fuerunt ſcrupuli, 
lite, & incommoda ex 
ſtaluto, 13 E. 1. de Donis 
conditionalibus, intraduc- 
ta: ubi cautum fuit ut 
penes unumquemgue jet re- 
cens excopitatum jus lalia- 
tum, hoc eſtelimitatum, in- 
ciſum aut reſtrictum creare ; 
terrarum inſuper ſuarum 
perpctuilatem quandam ſta- 
Vilire, adeo ul neque alie- 
nari, negue locari, niſi 
durante naturali vita te- 
nentis illius (ut loguimur) 
taliati poſſent : atque hoc 
contra fundamenlale prin- 
ci pium juris cemmunis, vide- 
licet, quod hzreditatum 
Jus omne per feudum ſim- 
plex tranſiret: unde in- 
cemmoda hac aliaque plus 
rima ſequuia ſunt, empto- 
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To the READ ER. 


res deſraudati, locationum 
formulæ evillæ, ſtatus a- 
lit atque donationes @quis 
boniſque rationibus con- 
ceſſe penitiis fruſtatæ, 
emundti argento credito- 
res, ſontes ad capitalia 
flagitia perpetranda ani- 
mati. Adbæc cuivis e- 
tiam wel mediocriter in 
ſtituto apparet, que lites, 
quantæ lurbæ, ex ſla- 
tuto illa orte ſunt: 34. 
Ed. 3. cui titulus de non 
repoſcendo, nobis non 
claime, lato contra juris 
communis præcipium funda- 
mentum; unde tot moleſ- 
tie ſubditis exbhibitæ velut 
in comitiis illis, 4 H. 7. 
cap. 24. concluſum ac de- 
finitum eſt. Quam vero 
ſubtiles ac ſpinaſæ quaſti- 
ones indies pullularunt 
de validitate atque inter- 
pretatione teſtamentorum 
quibus date ſunt terra- 
rum hereautates, que ta- 
men jure communi, an- 
te fiatuta teſtamentaria, 


32 & 34 Hen. 8. legari 
non poterant, quotidiana 
experientia clare docet, 


ad multorum quidem rut- 


nam, pflurimorum vero 
damnum ac dietrimen- 
tum. Alque pre ceteris, 
recentes quædam inventianes 
ac commenta, in ſatiſdatione 
firmandiſque terrarum poſ- 
ſelſionibus, per li mitationem 
quorundam uſuum, ſub no- 
vis & fanatics caulioni- 


ſponderunt, 


parliament ing H. 7. cap. 24. 


is apparent to all of leaſt un- 
derſtanding: what intricate 
and ſubtile queſtions in law 
daily aroſe upon the validity 
and conſtruction of wills of 
lands, which by the rule of 
law were not deviſable be- 
fore the ſtatutes of 32 & 34 
H. 8. of wills, daily ex- 
perience to the ruin of ma- 
ny, and hinderance of mul- 
titudes manifeſtly teacheth. 
But above all, certain late 
inventions and deviſes in 
aſſurances of lands by li- 
mitation of uſes, under up- 
ſtart and wild proviſoes and 
limitations, ſuch as the com- 
mon law never knew, do 
breed and multiply infinite 
troubles, queſtions, ſuits, 
and difficulties: in the 
Parliament holden in the 20 
year of King Henry III. ic 
was moved that children 
born before marriage (be- 
ing baſtards by the com- 
mon laws of this realm, the 
wiſdom of the law abhor- 
ring clandeſtine contracts) 
might be legitimate accord- 
ing tothe civil or ecclefiaſti- 
cal jaws, whereunto faith 
the ſtatute, omnes Comes 
S Barones una voce re- 
nolumus leges 


Angliæ mutare que bucuſ- 
que uſitate ſunt & appro- 
batæ: in which few words 
is obſervable; firſt, the ab- 
ſolute concord and unity, 
una voce, of all the Peers 
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and Lords of Parliament: 
ſecondly the denial, nolumus 
leges Angliæ, not of Nor- 
mandy, or of any other na- 
tion, as is fondly dreamed, 
as elſewhere I have ſhewed, 
but the common law of 
England : and thirdly, the 
realon of their denial : gue 
hafenus uſitataæ ſunt & ap- 
probate, as if they would 
have ſaid, we will not change 
the laws of England, for that 
they have been anciently 
uſed and approved from 
time to time by menof moſt 
fingular wifdom, under- 
ſtanding and experience, I 
will not recite the ſharp law 
of the Locrenſes in Magna 
Græcia, concerning thoſe 
that ſought innovation in 
preferring anynew law to be 
made, you may read it in the 
gloſs of the firſt book of Juſ- 
tinian's Inſtitutes, becauſe it 
is too ſharp and tart for this 
age: but take we the reaſon 
of that law, quia leges fgendi 
& refigendi conſuetudo eſt per- 
2icioſa. But Plato's law I will 
recite touching this matter, 
which you may read 1n his 
6th book de Legibus; if any 
citizen do invent any new 
thing, which never before 
was read or heard of, the 
inventor thereof, ſhall firſt 


practiſe the ſame tor the 


ſpace of 10 years in his own 
houſe, before it be brought 
into the commonwealth, or 


publiſhedtothepeople, tothe 


bus, quas ne movit quis 
dem jus noſtrum, infini- 
tas plene turbas, quaſiio- 
nes, lites, ac difficultates 
& pariunt, & multipli- 
cant. In comitiis habilis 
anno 20 Hen. 3. propeſi- 
tum & rogatum eſt, ut li- 
eri ante malrimonium 
nati (quos omnes jus no- 
trum commune (pruden- 
ter quidem abborrens a 
clandeſtinis muptiis) ba- 
bet pro ſpuriis) ex inſtitu- 
to juris civilis aut eccle- 
ſiaſtici, fierent legitimi ; 
cui (inquit lex) onnes 
Comites & Barones una 
voce reſponderunt, nolumus 
leges Angliæ mutare, 
quæ hucuſque uſitatæ 
ſunt & approbate. In 
quibus verbis (numero ſane 
paucis) ob ſer vari poteſt. 1. 
Abſoluta cencordia atque u- 
nitas, una Voce, omnium, 
feiP, Comitiim & Baroniim 
in Comitiis. 2. Negationis 
forma, nolumus leges An- 
gli, non Normannie, aut 
allerius cujuſois naticnis, 
at nonnulli imprudenter 
ſomniant (cut alibi o- 
Jlendemus) ſed jus com- 
mune Angliæ. 3. Neda+ 


tionis ratio, videlicet, que 


hactenus uſitatæ ſunt & 


approbatæ: ac dixiſſent, 
nolumus mutare leges 
Anglia, utpate de tem- 
pore in lempus à wiris 
ingulari prugentia, inge- 
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nio, experientia prædilis 
antiguitus uſurpatas atque 
approbatas. Nolo hic com- 
memorare Locrenſium illud 
in Magna Græcia decretum 
ſane aſperum, in eos latum 
qui novis rebus ſtudentes, 
legem aliquam novam at- 
que inauditam rogarent : 
apud Juſtinianum in gloſ- 
ſa ad primum librum in- 
ſtitutionum lefiu eſt, & 
vereor ut buic ætati aceſ- 
cat plus ſatis: rationem 
tantum illius decreti fic 
habere, _=_ leges figen- 
di & refigendi conſuetudo 
eſt pericu/ofiffima. Platonis 
vero legem de hae re re- 
citabo, quæ babetur apud 
cum 6 de Legibus: % 
quis Civis nondum quid & 
inauditum invenerit, illud 


ad decennium in ſuis ædibus 


inventor exerceat, hac fine, 
ut fi utile probetur inven- 
tum profit authori, fin vero 


malum, ipſi ſoli, non rei- 


publics noceat. Probo e- 
tian & ediftam illud a Sue- 
tonio relatum, widelicet : 
Quæ preter conſuetudinem 
morem majorum fiunt, 
neque placent, neque redta 
videntur. Atque ſane diſ- 
cuperem Honorii & Arca- 
dit inſtitutum illud a no- 
ftratibus obſervari, ni— 
mirum; mos fideliſime 
veluſtatis retinendus eſt : 
Sentio denique & conclu- 
da rem banc Periandri 


Vor. II. 


end that if the invention be 
good, it ſhall be profitable to 
the inventor, and if it were 
nought, he himleif, and not 


the commonwealth might 


taſte of the prejudice. And 
I like well the edict report- 
ed by Suetonius ; que præter 
conſuetudinem & morem ma- 


forum fiunt, neque placent, 


neque refia videntur. And 
I would the commandment 
of Honorius and Arcadius 
were of us Engliſhmen ob- 
ſerved, mos fideliſſime ve · 
tuſtatis retinendus eſt : and 
I agree and conclude this 
point with the apothegm 
of Periander of Corinth, 
that old laws and new 
meats are fitteſt for us. As 
concerning the correcting 
of the common laws, or 
ancient cuſtoms of Eng- 
land, may be applied all 
that hath been ſaid concern- 
ing making of laws: only 
this add; that it hath been 
an old rule in policy and 
law, that correctio legiim eſt 
evitanda, And yet con- 
cerning certain of our penal 
ſtatutes, to repeal many 
that time hath Antiquated 
as unprofitable, and remain 
but as ſnares to intangle 
the ſubjects withal; and 
to omit all thoſe that be 
repealed, that none by them 
be deceived, as for example 
concerning drapery, or ſuch 
like. To make one plain and 
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perſpicuous law divided in- 
to articles, ſo as every ſub- 
ject may know what acts be 
in force, and what repealed, 
either by particular or gene- 
ral words, in part, or in the 
whole, or what branches 
and parts abridged, what 
enlarged, what expounded: 
ſo as each man may clearly 
know what and how much 
is of them in force, and how 
to obey them, it were a ne- 
ceſſary work, and worthy of 
ſingular commendation : 
which his majeſty out of his 
great wiſdom and care to 
the commonwealth, hath 
commanded to be done : for 
as they now ſtand it will re- 
quire great pains 1n reading 


over all, great attention in 
| obſerving, and greater judg- 


ment in diſcerning upon con- 
fderation of the whole, what 
the law 1s in any one parti- 
cular point: but with this 
caution that there be certain 
ſtatutes concerning the ad- 
miniſtration of juſtice, that 
are in effect ſo woven into 
the common law, and ſo well 
approved by experience, as 
it will be no ſmall danger to 
alter or change them: and 
herein, according to his royal 
commandment (God will- 
ing) ſomewhat in due time 
ſhall be perform'd. Forbring- 
ing of the com. laws into a 
better method, I doubt much 
of the fruit of that labour. 


Corinibii illo Apotheg- 
mate; antiquis legibus, & 
cibis recentibus utendum eſ- 
fe. Juris vero communis 
& conſuetudinum Angliæ 
antiquar emendation* quod 
attinet eo referatur quic- 
quid de condendis Legi- 
bus dictum ef; unn 
id addas, receptam olim 
fuiſſe cum in reipublice 
adminiſtratione, lum in 
juriſprudentia, regulam, 
quod correttio legum eſt 
evitanda operæ precium 
tamen interea efſet, & 
Singulari laude dig num, 
ex Statulis noſtris pæna- 
libus multa reſcindere at- 
que abrogare, que diu- 
turnitas temporis tam- 
uam inuiilia antiquavit, 
& ſubditis tantum illa 
querendis inſerviunt: ea 
item omnia omittere que 
jamdudum abdicata ſunt, 
ne quis illis fallatur, ve- 
luti de Pannaria, aut con- 
fimilibus; unum denique 
idque perſpicuum juris 
quaſi corpus condere, ita 
in arliculos diſjtributum, 
at quivis ſubditus intelli- 
gat, que Statuta obtine- 
ant, que abrogenter, ſive 
ſpecialilus five generali- 
bus verbis, vel in parte, 
vel in toto; tum etiam 
qua membra aut partes 
reſtringuntur, quæ  dila- 
tantur, que exponuntur, 
ua ut cuivis pateat quid 
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guantumque in its valeat, 
atque tum illa quid jube- 
ant, tum lic quomodo 
gareat; id quod Ma. Re- 
gia pro ſingulari ejus 
prudentia atque cura er- 
ga rempublicam yuſſit 
feeri: nam ut ſe nunc 
babent ftatuta, requirent 
profetio & in perlegendo 
ingentem operam, & in 
obſervando magnam in- 
tentionem, maximum ve- 
ro in diſcernendo judici- 
um, ut dum quis omnia 
penfitet, quid Lex fit vel 
in uno aliquo articulo 
clare pronunciet. Hic ta- 
men moneri le volo, eſſe 
quadam ſtatuta que ju- 
ſtiliæ adminiſtrationem re- 
ſpictunt, ita juri com- 
muni intertexta & invo- 
luta, adeogue experientia 
ipſa comprobata, ut peri- 
culoſum plane efſet & 


convellere aut immutare: 


verum bac quidem in re 


ex mandato Regio ſiqui- 
dem Deus dederit, oppor- 
tuns tempore aliquid fi- 
et. Quod vero ad redu- 
tlionem Juris Communis 
in commodiorem Mel bo- 
dum attinet, de illius la- 
beris fruflu plurimum 
dubito; illud ſcio, quod 
compendie in multis qui- 
dem ſcientiis authoribas 
is profuerunt, verum 
aliis (præſertim ut nunc 
ujurpantur) non medtocri- 


This I know, that abridg- 
ments in many profeſſions 
have greatly profited the au- 
thors themſelves; but as they 
are uſed, have brought no 
ſmall prejudice to others: 
for the adviſed and orderly 
reading over of the books 
at large in ſuch manner as 
elſewhere I have pointed at, 
I ablolutely determine to be 
the right way to enduring 
and perfect knowledge, and 
to uſe abridgments as ta- 
bles, and to truſt only to the 
books at large: for I hold 
him not diſcreet that will /e- 
Hari rivulos, when he may 
petere fontes. And certain 
it is, that the tumultuary 
readingof abridgments, doth 
cauſe a confuſed judgment, 
and a broken and troubled 
kind of delivery or utter- 
ance: but to reduce the 
ſaid penal laws into ſuch 
method and order, and with 
ſuch caution as it aboveſaid 
(which cannot be done but in 
the High Court of Parlia- 
ment, nor without the advice 
of ſuch as before is touched) 
were an honourable, profit- 
able and commendable work 
for the whole commonwealth. 
This 4th part of my Reports 
doth concern the true ſenſe 
and expoſition of the laws 
in divers and many cales, 
never adjudged or reſolved 
before : which for that they 
may, in my opinion, tend to 
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the general quiet and bene- 
fit of many, the only end 
(Ggd knoweth) of the edi- 
tion of them; I thought it a 
partof my great duty that 
I owe to the commonwealth 
not to keep them private, but 
being withal both encourag- 
ed. and in manner thereunto 
inforced, to publiſh and com- 
municate them to all, where- 
in my comfort and contenta- 
tion is great, both in reſpect 
of your ſingular and favour- 
able approbation of my for- 
mer labours, as for that I 
(knowing my own weak- 
neſs) have one great advan- 
tage of many famous and ex- 
cellent men that have taken 
upon them the great and pain- 
ful labour of writing: for 
they, to give their works the 
more authority and credit, 
have much uſed the figure 
proſopopeia in feigning di- 
vers Princes, and others of 
high authority, excellent 
wiſdom, profound learning, 

and long experience, to 
ſpeak ſuch ſentences, rules, 
and concluſions, as they 
intended and deſired for 
the common good, to have 
obeyed and oblerved, as 
Xenophon the great in his 
book which he wrote of the 
in{litution of Princes, feign— 
eth that King Cambyſes 
taught and fpoke many ex- 
cellent things to Cyrus his 
ſon; and in another book 


ter obfuerant. Jud enim 
abſolute ſtatus (quod & 
alias eliam attigt) majo- 
rum librorum t udioſam 
& metbodicam perlectio- 
nem, certam viam ac ra- 
tionem eſſe ad conſtantem 
Perſectamque juriſpruden- 
tiam aſſequendam : interim 
compendits tanquam indici- 
bus utendum cenſeo, libris 
vero ipſis innitendum ac 
fidendum ; neque enim pru- 
dentis arbitror ſectari ri- 
vulos, ubi fontes ipſos 
petere liceat. Et ſane 
conjlat tumultuariam com- 
pendiorum lectionem, confu- 


ſumjudicium & interruptam 


ac perturbatam elocution” 
cauſare. Leges vero pænales 
in eam met bodum atque for- 
mam (adbibitis inſup* cau- 
tionibus quas ſuprapoſui- 
mus) reducere, (quod non 
niſi in honorario commilti- 
orum conveniu, neq; fine 
eorum quos prius attigimus 
conſilio fieri poteſt) opus 
et univcrſe reipub, ulile, 
laudabile, glorioſum. Quar- 
ta bc pars relationum 
meorum, verum ſenſum 
atque expoſition' legum in 
multis capililus nunguam 
prius judicatis aut definilis 
continei que quia ad 
commune mullor” bonum 
ac tranquillitatem (mea o- 
prinione) ſpetiare videntur, 
(quem novit Deus) unum 
mibi finem in illis edendis 
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ſuiſſe propoſitum, officii mei 
erga rempub. Putaui eas 
non ſupprimere, verum ef- 
ferre in lucem omnib uſque 
publicare, ad id prefer tim 
non invitatus modo, fed 
tractus quaſiq; compulſus : ; 
qua quidem in re magna 
mihi ſolatio eſt, tum ſingu- 
laris veſtra ſuperiorum 
mearum elucubrationum ap- 
proba;io, tum qd" imbecilita- 
tis mee conſcins, illud unum 
mibi pre mullis illuſtribus 
ſane ac preſtantifſimis viris, 
gui diſſicilem hune ſcribendi 
laborem ſuſceperunt commode 
accidit, quod illi quo fidem 
atque aut horitalem operibus 
ſuis conciliarent, fgura illa 
quam Proſopopeiam vocant 
ſepius uſi ſunt dum multis 
prancipih* aliiſ i in ſumma 
poteſiate conſt:tutis, deni- 
ue excellenti prudentia 
recondita doctrina, longa 
experientia viris, eas ſen- 
tentias, regulas ac conclu- 
ſiones affinxerunt, quas 
fi ad bonum publicum 
recipi atque obſervari vo- 
lebant & cupiebant : ita 
magnus ille .Xenophon in 
libro quem de inſtitutione 
Pprincipis ſcripfit, fingit 
imprimis quod Cambyſes 
ipſe Cyrum fiium mul- 
tas res præſtantiſſimas do- 
cuit; & rurſus de dici- 
plina militari ſermonem 
iuſtituens, regem Pbiup 
pum inducit, Alexandrum 


which he wrote of theart of 
chivalry, he feigneth how K. 
Philip taught and inſtructed 
his ſon Alexander to fight, 
But I, without figure, or feign- 
ing, do report and publiſn the 
very true reſolutions, ſen- 
tences and judgments of the 
reverend judges and ſages 
of the laws themſelves, Who 
for their authority, wiſdom, 
learning, and experience, are 
to be honoured, reverenzed, 
andbe! 
ation of the faid laws doth 
generally without any limita- 
tion or exception concernall: 
but principally Princes, 
Nobles, Judges, and Magi- 


ſtrates, to whoſe cuſtody and 


charge the due execution 
(the life and the ſoul of the 
laws) is committed; for that 
they in reſpect of their places 
are more eminent and con- 
ſpicuous than other men, 
wherein three things are ne- 
ceſſarily required, undser— 
ſtanding, authority, and will: 
underſtanding concerneth 
things and perſons; that is, 
firſt what is right, an! juſt 
to be done, and what il, and 
to be avoided; ſecondly, 
what perſons for merit are 
to be rewarded, and what 
for offences to be puniſh- 
ed: and both in reward 
and puniſhment to obſerve 
quantity and quality. Au— 
thority to protect the good, 
and to chaſtiſe the ill. Will 

N 3 prompt 


ieved. T he c ve obſervs. 


— — — 


—— — 
— —᷑ͥꝓ é—— wñ—k— — = 
- — — — 
1 — — a - - — 
= oy — 
— 
- ”_- * — 


— 
— — Se — 
—— 

— — 

— 
- — —_ > 99g - 
+ -_ = 
— _ — 


— — — — 222 — — by 
_ + — 


— 
— —e 
. — — 


xlv 


2 Paralip, 
X1X, verl. 6, 


To the READER. 


prompt and ready duly, ſin- 
cerely, and truly to execute 


the law. But foraſmuch as 


many adverſaries, and two 
open enemies do continually 
lie in wait to aſſault this good 
and ready will, it muſt of ne- 
ceſſity have two defenſive 
complete armours of proof: 
firſt integrity againſt theſe 6 
ſecret adverſaries, gifts, af- 
fections, intreaty, anger, pre- 
cipitation, and moreſa cuncta- 
tio, peeviſh delay. Secondly, 
fortitude and. conſtancy a- 
gainſt the terror of malice 
and fear of danger, two open 
and violent enemies: videte 


gudices quid facialis, non enim 


filium ſuum ad pugnam | 


inſtituentem: ego vero ſine 
figura aut fixtone omnino 
aliqua, fero in publicum 
ip/iſſimas quidem ſolutiones, 
ſententias ac judicia, re- 
verendiſſimorum Judicium 
legumque Antiſtitum, ui 
propter aul bhoritatem, pru- 
dentiam, dodtrinam, atque 
experientiam, facile hono- 
rem, reverentiam ac idem 
merentur. Jam vero le- 
gum juſta obſervatio, ut 
in genere omnes abſque ulla 
limitatione aut exceptione 
reſpicit, ita pracipue prin- 
cipes, mobiles, judices, 
ac magiſtratus, quorum 


homints exercetis judicium ſed fidei & tutelæ earum de- 


domini, & quodcunq; judica- 
veritis in vos redundabit. And 
Deus eſt Fudex juſtus, fortis, 
S patiens, and ſo muſt every 
Judge be. Juſtus, without 
reſpect, to give every man 
his own: and therefore ju- 
dicia are ſo called, becauſe 
they are tranguam juris dicta, 
and the Jaw whereby you 
judge eft mens quædam nullo 
perturbata affedlu, Ariſt. lib. 
3. Polit. Fortis againſt malice 
and danger, neq; timida probi- 
tas, neq, impreba fortitude rei- 
publice eft utilis. And patiens, 
when he doth juſtice ſincere- 
ly and with a good con- 
ſcience, and yet 1s deſpiſed, 
deſpited, or diſgraced: ner 


bita adminiſtratio (quam 
vitam atque animam le- 
gum vero dixeris) commit- 
titur ac demandatur; 
quando illi reſpetiu ordi- 
nin & loct quem obtinent, 
longe eminentiores atque 
conſpicui pre alits exiſtunt. 
Hic ergo ttria-neceſſari re- 
quiruntur, judicium, au- 
tkeritas, voluntas : judi- 
cinm res aut perſonas re- 
ſpacit, id eft, primo quid 
Fadlu reflum juſtumque, quid 
itein malumac declinandum. 
2. Quibus pramia meritò 
debentur, quibus etiam 
fene; ar ut in ulriſque 
quantitas & qualitas juſte 
6bſervetur : authoritas ad 

bo- 
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b:nos tuendos, malos pu- ſolum pana, ſed palientia ac- 


niendos : denique voluntas 
prompta alque expedita ad 
ſynceram ac aebitam legum 
exculionem: quoniam vero 
multi adverſarii & preſer- 
tim duo boſtes aperti, juſte 
huic ac promptæ vol untati 
ſemper inſidiantur, duplici 


armatura gravi & defen- 


fiva opus eſt. 1. Integri- 
tate adverſus ſex latentes 
boſtes, viz. Dona, affec- 
tion's, rogationes, irat, 
præcipitationem, & moro- 
ſum cundtationem. 2. For- 
titudine & conſtantia con- 
tra terrorem malitic, & 
timorem periculi, qui duo 
hoſtes ſunt aperti acerri- 
mique, Videte Fudices quid 
faciatis, nen enim hominis 
exercetis judicium ſed Do- 
mini, & quodcunque judi- 
caveritis, in vos redundabit. 
Deus eſt Judex juſtus, fortis, 
S patiens, talem decet eſ- 
ſe omnem Judicem. Ju- 
ftum, fine reſpectu quod 
ſuum eft cuique dando, i- 
deogue judicia fic dicun- 
tur quaſi juris difla: & 
lex ſecundim quam Ju- 
dicium fit, eſt mens quæ- 
dam nullo perturbata af- 
fedtlu, Ariſt. polit. 3. Fer- 
tem, contra malitiam & 
periculum: nam neque 
timida probitas, neque 
improba fortitudo rei pub. 
eſs utilis, Denique Pa- 
tientem, ut ſincere & ex 


gloriam 


% 


quiret nomen prrſeculionis, & 
victoriæ. Anriſiotle, 
lib. 2. Top. Melizs eſt jucicare 
ſecundum leges & literas, quam 
ex propria ſcientia & ſentenlia. 
Ignorantta judicis eſt plerumgz 
calamitasinnocenits, and there- 
of it proceedeth that the 
Kings of this realm have 
had ſuch ſpecial care of 
calling ſuch men to judicial 
places, as have knowledge, 
and other the incidents in- 
ſeparable above - mentioned. 
And becauſe theſe Judges 
are (if order be obſerved) 
taken of ſuch as be Serjeants, 
eſpecially care is always 
taken in calling men of 
learning, integrity, and live 
ing to that ſtare and degree; 
never can a Judge punith 
extortion, that is corrupted 
himſelf, nor any magiſtrate 
puniſh any ſin as he ovght 
that is known to be an of- 
fender therein himſelf ; 
therefore it is an incident 
inſeparable to good govern- 
ment, that the magiſtrates 
to whom the execution of 
laws is committed, be prin- 
cipal obſervers of the ſame 
themſelves. But herein hear 
what ſhall be ſaid, to 


which nothing can be add- 
ed; et nunc reges intelli- 
gite, erudimini qui judica- 
t's terram, . Servit? Domino 
in timere, 


N 4 


& exultate ei 
cum 
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cum tremore, apprebendite diſ- 
cip/inam, ne quando iraſcatur 
Dominus, & perealis de via 


juſtia, Whoſoever will be 


complete Judges, intelligite, 
apprebendite, erudimini, ſer- 
vite, exultate, you muſt be 
apparelled with the rich 
robes of underſtanding and 
learning, you mult your— 
ſelves embrace diſcipline, 
you muſt obſerve the laws 
yourſelves, with great fear 
and humility, which if you 
will do, ſervite Domino in 
timore; you muſt be chear- 
ful, and comfort yourſelves 
in doing juſtice, for you 


ſhall find many croſſes and 


dangers. Et exultate, but 
yet cum tremore, do all theſe 
things leſt ye enter into 
wrath, and fo ye periſh from 
the way of righteouſneſs ; 

whereby it appeareth, that 
the greateſt loſs a Judge or 
magiſtrate can have, is to 
give himſelf over to paſſion, 
and his own corrupt will, 
and to loſe the way of righte- 
ouſneſs, et percatis de via juſta. 
To the whole body of the 
realm concerning this point, 
I ſay, your fault will be the 
greater, if having a Sovereign 
lo religious, wile, and learn- 
ed, o great an obſerver of 
Jaws, ſo virtuous of his own 
perſon, you apply not your- 
ſelves to his example and 
precedent z for the heathen 


pura conſcientia juſtitiam 
admi niſtret, licet inde de- 
Jpicatui, opprobrio, forte 
etiam ludibrio habitus fit ; 
nam non ſolum pana, ſed 
patientia acquirit nomen 
perſecutionis, & gloriam 
victoriæ. Ariſt. 2. Top. 
Melius inguit eft judicare 
ſecundum leges & literas, 
quam ex propria ſcientia & 
ſententia, Ignorantia judi- 
cis eſt plerumque calamitas 
innocentis. Alque binc eſt 
quod regibus naſtris iliud 
imprimis cure ſemper fuit, 
ut ad jus publice dicendum 
eos promoverent * ſcien- 
tia aliiſque ſupra 

tutibus prepollerent. Et 
quoniam judices hii or- 
dinarie quidem ex ſervi- 
entibus ad legem eligun- 
tur, cautum precipue eſt, 
ut ad ſtatum & gradum 
lum non niſi viri dotirind, 
integritate, opibus pares 
vocentur. Neq; enim po- 
teſt judex de pecuniis re- 
petundis alium damnare 
qui eft ipſe compilator : 
neque cuivis magiſtratus 
crimen aliqued uti par eſt 
punire cujus ipſe reus eſ- 
ſe dignoſcitur, Iliud ergo 
in omni bene inſtitula 
repub. neceſſario requiri- 


tur, ut magiſiratus quibus 


legum adminiſtratio com- 
miltitur, eaſdem ipſi pre 
aliis obſervent, ad quam 

rem 
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rem ſententiam illum (cui 
nibil addi poteſt) apponam : 
et nunc reges intelligite, 
crudimini qui judicatis ter- 
ram: ſervite Domino in 
timore, & exultare ei cum 
tremore, apprebendite diſ- 
ciplinam, ne quando iraſca- 
tur dominus, & 'pereatis 
de via juſta. Qui judi- 
ces completi eſſe vullis 
intelligite, apprebendite, 
erudimini, ſervite, exullate, 
preciofes imprimis veſtibus 
intelligentiæ & doctrinæ in- 
dui ipſos vos oportet, diſci- 
plinam apprebendere, leges 
ebſcruare, idque magno cum 
tremore ac bhumuilitate; 
quod ut facere paſſitis, 
ſervite Domino in timo- 
re: alacres tis oportet, 
& conſcientia juſtitiæ ad- 
miniſtratæ ſolari vos, fi- 
quidem multas invente- 
tis tribulationes, multa 
pericula ; ſed exultate, ve- 
rum cum tremore: hæc 
omma facite, ne quando 
iraſcatur dominus, & pe- 
reatis de via juſta. Unde 
patet quod graviſſima ja- 
dura quam judex aut 


magiſtratus poteſt facere, } 


in co et ut paſſion ſeſe 


ac corruptæ ſuæ voluntati 


tradat, atque ita pereat de 
via juſta. Jilud denique 
tott reipub. noſtræ cor po- 
ri dico atque edico, quod 
graviore omnes culpa rei 


poet could ſay; regis ad ex- 
emplum totus componitur orbis. 
But whilſt I was intending 
and going about this edition, 
I, by commandment, attend- 
ed upon his moſt excellent 
Majeſty for direction about 
his Highneſs's affairs that 
concerned the duty of my 
place to proſecute ; at what 
time I well perceived what 
princely care his Majeſty had 


taken for execution and ex- 


pedition of juſtice, and that 
upon conſideration thereof 
he found two impediments 
therein : one, that in the two 
eminent courts of ordinary 
juſtice, the King's Bench, 
and the Common Pleas, there 
were four Judges; and many 
times in caſes of great dith- 
culty, the Judges being e- 
qually divided in opiniou in 
either court, the matter de- 
pended long undecided: for 
preventing whereof his ma- 
jeſty in this term of Saint 
Hilary, in the firſt year of 
his moſt happy and proſpe- 
rous reign, added a Judge 
more to either Bench, Sir 


David Williams, Kt. Ser- 


jeant at law, to the King's 
Bench; and Sir Wm. Da- 
niel, Kt. Serjeant at Law to 
the court of Common Pleas, 
his Majeſty ſaying, that 


Numero Deus impare gau- 
det. The ſecond impediment 
was, that divers doubts and 

queſti- 
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queſtions of law remained 
undetermined, the ſame ri- 
ſing partly upon long and ill 
penned ſtatutes lately made, 
partly by reaſon of late, and 
new deviſes and inventions 
in aſſurances, which the eye 
of the law in former ages 
never beheld, and cannot yet 
incline to allow them, and 
partly by conveyances and 
wills drawn and deviſed by 
ſuch as have ſcientiam ſci- 
clorum que eſt mixta ignoran- 
tia: which queſtions and 
doubts already grown, his 
Majeſty deſired might be re- 
ſolved and determined ac- 
cording to the true ſenſe of 
the Jaws of the realm. And 
where there have been ſome 
diverſity of opinions between 
certain of the courts of Juſ- 
tice, that the ſame might up- 
on conference and mature 
conſideration be agreed and 
reſolved. And his Majeſty 
underſtanding (as it ſeem- 
eth) by reaſon of my former 
editions, that I have obſerv- 
ed many determinations 
and judgments of queſtiona- 
ble and doubtful cates, which 
upon great ſtudy, conſidera- 
tion, conference and delibe- 
ration, have been reſolved 
and given by the reverend 
Judges and fathers of the 
law, required me to pro- 
ceed, and for the general 
good and quiet of the ſub- 
ject to publiſh them, whole 


tenebimur, ſiquidem regem 
habentes adeo pium, pru- 
dentem, doftum, diligen- 
tem legum virtutimg; om- 
nium cultorem; illus ns 
exemplo non ata mmode- 
mus, quando poeta ethni- 
cus dicere Poluii ? Regis 
ad exemplum totus com- 
ponitur orbis. Interea vero 
dum buic editioni operan 
dabam, Regiam Majeſta- 
tem ex manaato adii de 


celſitudinis ipſius negotiis 


quibuſdam ordinandis, guo- 
rum adminiſiratio munus 
meum ſreftabat , quo qui- 
dem tempore iliud impri- 
mis pciſpexi, quam im- 
penſe Magiſt. iſiſius execu- 
tion atque expeditionem 
ſuſtitiæ curaverat, quod; 
re mature penſitata, duo 
ejus impedimenta inveniſſet : 
unum quod in duabus emin- 
entiſſimis juſtitiæ ordinarie 
curits (Banco, viz, tam 
Regio, quam Communi ut 
loquimur) quatucr tantum 
Judices eſſent, unde ſæpi- 
us uſu venit, ut in cauſis 
perplexis & difficilioribus, 
equaliter divifis ac diſcre- 
anti” Judit inutrag; curia 
ſentent”, lis non deciſa diu- 
tius penderet : cui mala ut 
occurreret, placuit Majeſt. 
eius in boc term S. HiP, 
an' 19 fœliciſſimi ipſiꝰ ac 
forentiſſimi regni, utrique 
Banco (ut loguimur) judi- 
cem 
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cem quintum addere : re- 
gio quidem Dav. Williams 
equidem, ſervientem, ad 
legem, communi vero Guli- 
elmum Daniel equitem, ſer- 
vientem item ad legem : 
dicente inſuper Majeſt. ſua, 
guod Numero Deus impare 
gaudet. 2. Impedimentum 
fuit, qued multæ queſtiones 
dubiæ adbuc maneant non 
definite ; que quidem ortæ 
ſunt, partim ex flatutts 
quibuſd* recentiorb” per- 
plexis ac male ſcriptis; 
partim ex commentis atq; 
inventionibus novis in pa- 
His firmandis & ſatiſda- 
tienibus: quales neque 
vidit oculus juris apud ſæ- 
culum prius, neque etiam 
dum adduci poteſt ut ap- 
probet aut amplexetur : 
partim deniq; ex pactioni- 
bus & Teſtamentis ſcriptis 
factiſq; ab iis qui ſcienti- 
am habent Sciolorum, que 
eſt mixta ignorantia. Que 
ſane queſtiones atque contro- 
verſie jamdiuorte,ut ſecun- 
dum verum ſenſumlegiim hu» 
jus regnt ſolvantur, Majeſt. 
inf” magnopere deſideravit ; 
nec non ut diſcrepantes, ſen- 
tentiæ atque opiniones ju- 
diciariæ in aiverſis foris 
ortæ, communi conſilio & 
matura deliberatione com- 
ponantur atq; delerminen- 
tur. Quin & certior factus 
Rex, ut videtur, quod in 


commandment being to me 
ſuprema lex, hath both en- 
couraged and impoſed a ne- 
ceſſity upon me to publiſh 
this 4th edition : which con- 
taineth nothing but his Ma- 
jeſty's own, being {ſweet and 
fruitful flowers of his crown; 
for the laws of England are 
indeed fo called, jura coro- 
næ, or jura regia: becauſe 
as Bracton, lib. 1. cap. 8. 
ſaith : ip/e autem Rex, non de- 
bet eſſe ſub homine, ſed ſub Deo 
& lege, quia lex facit Regem: 
attribuat igitur Rex legi, qd? 
lex attributt ei, videP domina- 
tion & imperium : non eſt enim 
Rex ubi dominatur voluntas, & 
non lex: that is, the King is 
under no man, but only God 
and the law; for the law 
makes the King: therefore 
let the King attribute hat to 
the law, which from the law 
he hath received, to wit, 
power and dominion : for 
where will, and not law doth 
ſway, there is no King. And 
in the Regiſter the words of 
the writ of ad jura regia, 
be, Rex, &c. ſalutem: ut 
jura niſtra regia ne de- 
pereant, ſeu per aliquorum 
uſurpationes indebitas ali- 
qualiter ſubtrahantur, qua- 
tenus juſte poterimus ma- 
nutenenda, ſubtraftaque & 
occupata, fi qua fue- 
rint ad flatum debitum 

Tee 
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revocanda, necnen ad impug- 
natores eorundem jurium noſ- 
trorum refr enandos, & prout 
convenit juxta eorum demerita 
puniendos, eo fludiofius nos de- 
cet operam adbibere, & ſolici- 
tius extendere manum noftram, 
quo ad hoc vinculo juramenti 
teneri dignoſcimur & uſtringi, 
plureſque conſpicimus indies 
jura illa pro viribus impug- 
nare, Sc. 1. That our king- 
ly laws and rights periſh not, 
neither be at all withdrawn 
by undue uſurpation of any, 
which ſo far forth as jultly 
we may, are to be maintain- 
ed, and if any ſhall be with- 
drawn or diverted, to be 2- 
gain reſtored to their due 
ſtate; as alſo for the brid- 
ling of the impugnors of 
thoſe our ſaid laws, and the 
puniſhing of them as 1s 
mete according to their de- 
ſerts, we ought the more di- 
ligently to provide, and the 
more carefully to extend 
our hand and authority; for 
that we are known to be 
thereto tied and bound by 
the bond of an oath, and 
for that we daily ſee very 
many to their powers to im- 
pugne thoſe ſaid laws. And 
again, Rex, Sc. ſalutem. Ad 
conſervationem Jurium Coronæ 
naſtræ, eo nos decet fludioftus 
operam adbibere, quoad hoc 
aſtringimur vinculo ſacra- 


ſuperioribus meis elucubra- 
tionibus multas catſarum 
dubiarum atque perplexa- 
rum deciſiones ac concluſion” 
retulerim, que magno ſane 
ſtudio, confilio, deſiberatione 
per reverendos Judices ac 
patres juris date fuerint, 
progredi me juſſit, eaſq; ad 
Publicum bonum atque Ir ans 
guillitatem ſubditor” divul- 
gare: cujus ſane manda- 
aum (quod ſupreme legis 
loco habeo) ut quarium 
hunc librum ederem & me 
movit, & neceſſitatem quans 
dam atiulit, In quo quic- 
quid continetur ipſius totum 
ac proprium eſt, viz. ſua- 
viſſini lectiſſimique corone 
fores: nam & re vera ſunt 
& oppellantur leges Ang- 
liz, jura coronæ aut jura 
regia, quia ut inguit, Brac- 
ton lib. 1. cap.8. Ipſe au- 
lem Rex non debet eſſe ſub 
bomine, ſed ſub Deo & 
lege, quia lex facit Re- 
gem: atiribuat igitur Rex 
legi, quod lex attribuit ei, 
viæ. dominationem & im- 
perium. Non eſt enim re ubi 
dominatur voluntas & non 
lex. Et in regiſtro verba 
reſcripti (cui titulus ad jura 
regia) ſunt: Rex, Sc. ſalu- 
tem: ad juranoſiraregia, ne 
depereant, ſeu per aliquorum 
uſurpationes indebitas ali- 
qualiter ſubtrabantur, qua- 
Fenus 


. 
oY 
6 
» 

* 
S - 


* 


r 2 > 1 
r TOC on Si.» 


To the 


tenus jujle poterimus manuu- 
tenen1a, ſubtratlaque & oc- 
cupata ft que fuer int ad ſta- 
tum debitum re vocanda, nec 
non ad impugnatores eorun- 
dem jurium noſtrorum re- 
frænaudos, & prout conve- 
nit juxta eorum demerita 
puniendos, eo ſtudigſius nos 
decet operam adbibere, & 
ſolicitius extendere manum 
noſtram, quo ad hoc vincu- 
lo juramenti teneri dignoſci- 
mur & eftringi, plureſque 
conſpicim” indies jura illa 
pro viribus impugnare, Sc. 
Et rurſus, Rex, c. ſalu- 
tem : ad conſervationem ju- 
rium corona noſtræ, eo nos 
decet fludiofius operam ad- 
hibere, quo ad hoc aſtring i- 
mur vinculo ſacramenti, & 
alias cenſpicimus ad ipſorum 
jurium enervalionem ampli- 
us anvelare, Sc. denigue 
concludit, Et ſciatis quod ſi 
ſecus ſacrre præſumpſeritis, 
ad vos tanquam violators 
regii juris noſtri non im- 
merilo gravitur capiemus. 
Ex quibus auliquis reſcrip- 
tis conſtat. 1. Qtam ca- 
pitale flagitium ſemper 
habitum eb, leges haſce 
gue Imperial:s ſunt & 
Corone jus reſpiciunt, in- 
fugnore aut calumiatar. 
2. Ducd in emnibus fer 
ſaculis leges iſtæ multos 
babuerunt qui eis olf. 
ferent intercederentg; vi- 
olatores. Denique quam 
graviter funiendi ſuut, 


READER. 


mentt, & alios conſpici- 
mus ad ipſorum jurium 
ener vationem amplius an- 
belare, Ec. concluding thus, 
et ſciatis quod fi ſecùs fa- 
cere preſumpſeritis, ad vos 
tanquam violatores regii 
juris noſtri non immerild 
graviter capiemus, which 
is, we ought the more ear- 
neſtly to provide for the 
conſervation of the laws 
and rights of our crown, as 


being thereunto tied by the 


bond of an oath; and for 
that we ſee others the more 
greedily to gape after the 
weakening and ſubverting of 
thoſe ſaid laws, &c. con- 
cluding thus; And know ye, 


that if ye ſhall preſumeother- | 


wife to do, we ſhall with 
grief not undeſervedly hold 
you as violators of our king- 
ly rights and laws. By 
which ancient writs appear- 
eth. 1. What an exorbi- 
tant offence it hath been 
ever deemed to impugn or 
calumniate theſe laws, be- 
ing the imperial laws of the 
crown. 2. Thatinall ages, 
theſe laws have had many 
that ſought impugn and 
violate them: and laſt- 
ly, how grievouſly ſuch as fo 
p:ciumed to offend, ſhould 
be puniſhed ; nam & fru- 


fira feruntur leges niſi 


fevere puniantur contempto- 
res; and it is truly ſaid, that 
nen d.bet princeps ferre 

legum 
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leguum fuarum ludibrium : 
and wotul experience hath 
often taught, (which I my 
ſelf have ſometimes obſerv- 
ed) that many of thoſe men 
that have ſtrained their wits, 
and ftretched their tongues 
to ſcandalize or calumniate 
theſe laws, had either prac- 
tiſed or plotted ſome heinous 
crime, and therefore hated, 
becauſe they feared the juſt 
ſentence and heavy ſtroke. 
The reading of the ſeveral 
reports and records of theſe 
laws, doth not only yield 
immenſe profit, as elſe- 
where I have noted, but doth 
contain the faithful and true 
hiſtories of all ſucceſſive 
times, as well concerning 
the puniſhment of the evil 
for their hetnous, horrible, 
and exhorbitant offences, as 
concerning the reward and 
advancement of men of 

reat merit and virtue for 
their high and honourable 
ſevice in the 
wealth: and (which is a- 
bove all) they are memori- 
als to all poſterity of the va- 
lorous piety, virtues, and 
victories of the Kings and 
Princes of this realm. The 
firſtappeareth moſtevident!y 
amongſt other things by the 
creations and erections of men 
of great deſert to eminent 
places, and degrees of nobi- 
licy and honour, of ſuch e- 
ſtates, and in ſuch manner 


COMMOnN- 


qui peccare in loc genere 
preſumpſerint : 
fruſftra fuerunt leges niſi ſe- 
vere puniantir contemplores, 
& veriſſime dicitur ; quod 
non debet princeps ferre 
legum ſuar ludibrium. Quin 
& ſepius docuit miſera ac 
luctuoſa experientia (4d ali- 
quando ipſ? etiam obſerva- 
Vi) multos qui in id ingenii 
nervos omnes intenderunt, 
linguaſq; exacuer”, ut legit? 
hiiſce ſcandalum aut ca- 
lumniam imponerent, nef a- 
rium aliqa” crimen aut com- 
miſiſſe, aut ſuiſſe mackina- 
tos; ideoque leges od:ſſc, 
quia juſtam cenſur am S gra- 
vem plagam metuer*. Lectio 
iſtar” legum ut referuntur 
ac mandantur literis, non 
folum utilitatem ſummam 
affert (cut alias allig:) 
verum fidelem etiam cer- 
tamque hoſtoriam omaium 
ſuperior” tempor” comple- 
Citur, tam reſpedtu præ- 
mii atq; provection' bonor 
optimeg, meritor” viror” 
propt” egregiam atque Ho- 
norabilem operam rei pub. 
datam; quam pane ma o- 
rum propt' neſaria atrocia 
ac immania flagitia : de- 
nig; (quod caput eſt) libri 


iti memorales ſunt ac mo- 


numenta ad omnem po- 
fteritatem pietatis, wirtu- 
tum, forlitudinis, atq; Vic- 
toriarum reg' ac princi- 
Fim hujus iinperii: at; 


p.. 
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nam & 


primum quidem clariffim? 
patet cum alias, tam pre- 
cipue ex eo, 1 viri opti- 
me meriti ad excelſa atque 
illuſiria loca, nec non ad 
nobilitatis & honoris gra- 
dus evedti ſunt, tantum or- 
dine modo ac forma a legib 
hbujus regni praeſcript” & 
conſtitutis. 2. Ltiam con- 
ſtat ex formulis convincendi 
atque projequenas capita- 
lium aliorumque criminiim 
reos: tertium, ex multis 
præclariſſimis ſcriptis ac 
monumentis fideliſſimis illis 
fans & perpetuis leſtibus 
digniſque aded que divul- 
gentur omitbuſque innoteſ- 
cant: ad quam rem, (ne 
extra terminos ac fines, 
ſuos egrediatur prefatio) 
unum in hoc tempore exem- 
plum ej 1s generis chartæ 
five donationis accipite, fac- 
tum quidem ab - Edgaro 
Rege Angliæ, inde vero 
ſeripto traditum, ac vel in 
Hbunc uſq;, diem fidelifſime 
aſſervatum. 

&« Altitonantis Dei lar- 
* giflua clementia, qui 
« elt Rex regum, & 
„Dominus Dominanti- 
dum, ego Edgarus Ang- 
ce Jor* Balileus, omaium- 
&© que regum inſular? 
* oceant quæ Britan- 
% nian cixrcumjacent, 
& cunctarumque Nati- 
C on,m quz infra eam 
5 includuntur Impera- 
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and form, as are warranted 
by the laws of the realm. 
The fecond by the records 
of the atrainders in judicial 
proceedings againſt capital 
and other offenders. And 
the third by many excellent 
records, the moſt faithful 
and perpetual witneſſes, and 
worthy to be publiſhed, and 
made known to all; and 
therefore at this time, leſt 
my preface ſhould exceed 
his proper model of that 
ſort; take one example of a 
charter made by Edgar 
King of England, and re- 
corded, and thereby faith- 
fully continued to this day. 


« Altitcnantis Dei lar 
4e orflua clementia, qui eff 
«© Rex Repgiim, & Domi- 


«© ] Dominantium: ego 


& FEdgarus Anglorum Ba- 
&« fileus, omniumque regiim, 


inſularum oceant que 
« Britanniam circumjacent, 
« cunttarumgue Nationitm 


% que inſra eam iucludun- 
2 587* 


xxiil 
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* tur imperator & Domi. 


nis: ęralias ago ipſ. 


* Deo omuipotenti Regi 
&* mea, qu: meum impe- 
rium fic ampliavit & 
5 exaltavit ſuper regnum 
« yatrum meorum. Qui 
« licet Mynarchiam totius 
& Angliæ adepti ſunt a 
c tempore Athe/ſſtam, qui 
« 2/imus Reg' Ang!” om- 
& mes nations que Bri- 
&« fanniam incolunt bi 
& armis ſuvegit, nullus ta- 
« men cor ultra fines im- 
e perium ſuum dilatare ag- 
« oreſſus eſt, mibi tamen 
& conceſſit propitia divini- 
tas cum Anglor' imperio, 
& ommna regna inſularum 
&« oceanti cum ſuis ferociſ- 
&« ſunis Regibus uſq, Nor- 
& vegiam, maximamque 
« partem Hiberniæ, cum 
ſua nobiliſſima civitate 
% de Dub ina, Anglorum 
e regno ſubjugare; quos 


* 
* 


* eliam omnes meis impe- 


ce rits, colla ſubdare Dei 
« favente gratia coecgit. 
« uapropter & ego Chri- 
& ſti gloriam & laudem in 
e regno meo exaltare, & 
« ejus ſervitiunm amplifi- 
© care devotus diſpoſut : 
&« et per meos fideles fau- 
«K tores Dunſtanum, VIZ, 
& Archiepiſc, Ajelyolan', 
«© oc Ofwaldum Archie- 
piſce pos, quos mini pa- 
& tres ſpirituales & conſi- 
&« [iatores elegi, magna ex 
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tor & Dominvs: Gratias 
ago ipſi Deo omnipotenti 
Regi meo, qui meum im- 
perium ſic ampliavit & 
exaltavit ſuper regnum 
patrum meorum. Quilicet 
monarchiam totius Ang- 
liz adepti ſunt, a tempore 
Athelſtani qui primus Re- 
gum Anglorum omnes 
nationes quæ Pritanniam 
incolunt ſibi armis ſubegit, 
nullus tamen eorum ultra 
fines imperium ſuum dila- 
tare agreſſus eſt; mihi ta- 
men conceſſit propitia di- 
vinitas cum Anglorum im- 
perio, omnia regna inſula- 
rum oceani cum ſuis fero- 
ciſſimis Regibus uſque 
Norvegiam, maximamque 
partem Hiberniz, cum 
ſua nobiliſſima civit? de 
Dublina, Anglorum regni 
ſubjugare: quos etiam om- 
nes meis imperiis colla 
ſubdare Dei favente gratia 
coegi. Quapropter & ego 
Chriſti gloriam & laudem 
in Regno meo exaltare, & 
ejus ſervitium amplifi- 
care devotus diſpoſui: 
et per meos fideles fau- 
tores Dunſtanum: viz. 
Archiepiſcopum, Ayelyo- 
lanum ac Olwaldum Epiſ- 
copos, quos mihi pa- 
tres ſpirituales & conſi- 
liatores elegi, magna ex 


parte diſpoſui, & c. Facta 


ſunt hæc Anno Domini 
964. Indictione 8 Regni 
& vero 
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« vero Edgari Anglorum 
« Regis 6. in regia urbe 
& que ab incolis Ocleayecca- 
« trig nominatur, in Va- 
e tale domini feſtivitate, 
e ſandlorum innocentium fe- 
6e ria 4, Sc. + Ego Ea- 
« gar Baſileus Anglorum 
« Imperator Regum gen- 


% fim cum conſenſu & 


ce Principim & Archiep 
* meorum hanc meam muni- 
& ficentiam ſighs crucis cor- 
« roboro + Ego Alfrite Re- 
gina conſenſi & Ag no cru- 


c cis confirmavi. + Ego 


e Dunſtan" Archiepiſcopus 


ce Dorobor. Eccliſſæ Chriſt: 


ce conſenſi & Jubſcripf + 


Exo Ofticel Archiep Ebo- 
c racenſis Eccl” conſenſi & 
« ſubſcripfi. + Ego Alferic 
c Dux. Ego Bruthnod 
& Dux. Ego Aridgari Dux. 
+ Ubi hac obſervanda : 
1. Ejus in Deum pietas ac 
devotio, quæ beatitudinis 
omnis fons eſt & ſummum 
bonum. 2. Imperii eus 
amplitudo & Hiberniæ pri- 
ma ſubjugatio, diu ante 
tempora Regis Hen, 2. 


Ut ergo concludam, il- 
lud a dodo lectore peto, 
vel ut corrigat ficubi erra- 
tum ixvenirit, ve! ſal- 


VorL. II. 


ce parte diſpaſui, &c. Fa- 
ce fa ſunt hac anno Dow 
&« 964. Indictione 8. Reg- 
« mi vero Edgari Angler 
« Reg" 6. in regia urbe que 
& ab incolis Ocleayeccaſtriæ 
% nominatur in natale Dow 
& feſtivitate, ſanctirum In- 
&© nocentium feria 4, c. 
« + Ego Edgar Baſileus 
6 Anglorum & Imperator 
« Regiim gentium cum con- 
« ſenſu 8 Principum & 
« Archiepiſcoporum meor* 
& banc meam muniſicentiam 
% g' crucis corroboro. + Ego 
« Alfriie Regina conſenſi 
« & /figno crucis confir- 
« mavi. + Ego Dunſtan. 
% Archiepiſcop* Dorobor. 
« NEcelgſæ Chriſti conſenſi 
« & ſubſcrigi. + Ego O- 
&« fticel Arcbiepiſ. Ebo- 
% racenſis Fed conſenſi 
« ſubſeripſi. + Ego 
„ Alferic Dux. Ego Bruth- 
« nod Dux. Eso Advigori 
Dux. + Whereby is to 
be oblerved, firſt his piety 
and devotion towards God 
the fountain of all happi- 
neſs, the true ſummum bo- 
num. Secondly, the large- 
neſs of his empire, and the 
firſt conqueſt of Ireland, 
long before the reign of K. 
Hen. the Second. 
Toconclude, of the learn- 
ed reader, my deſire is, that 
he would either amend that 
which herein he ſhall find 
O amiſs, 
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amiſs, or at leaſt that he will 

not find fault with any part, 
until he hath ſeriouſly read 
over the whole, and then, it 
may be, he will reprehend 
the leſs : and altho' herein 
I have taken all the labour; 
yet I unfeignedly with to 
all the readers, all, or at 
the leaſt, equal profit. 


Plura quidem feci, quam 
que comprendere dictis 

In promptu mihi ſit; re- 
rum tamen crdine ducar. 


Interea leftor valeas, & 
memineris quod quicun- 
que genuinum ſenſum ac 
vim alicujus legis com- 
mento aut technd illuſe- 
rit, legis violator haben- 


Aas eſt. 


tem ne partem aliquam 
reprehendat, donec totum 


ſtudioſe perlegerit, unde 


forte iet ut pauciora cri- 
minetur: et utcunque la- 
bor iſte totus fit meus : lec- 
toribus tamen ſingulis, id- 
que ex animo omnem, aut 


altem parem mecum fructum 


exopto. 


Plura quldem fecis quam 
que eomprendere dittis 

In promptu mihi fit ; re- 
rum tamen ordine ducar. 


Interea leftor valeas, & 
memineris gucd quicun- 
que genuinum ſenſum ac 
vim alicujus legis com- 
mento aut techna illuſe- 
rit, legis violator haben- 


dus eſt. 


BENE VAL E. 


5 De oe 
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VERN O N's Caſe. 
Mich. 14 & 15 Eliz. 


N a writ of dower brought by Mary Vernon againſt John Pyer 377. pl. 3. 
Vernon, Eſq. of the manor of Sudbury in the county of N. Bendl. 210. 
Derby: the tenant pleaded, that her huſband was alſo ſeiſed Pl. 247. 
of certain lands in the ſame county in his demeſne as of fee, 
and by deed indented, thereof enfeoffed Sir Thomas Gifford, 


Knight and others and their heirs, to the uſe of himſelf for 


the term of his life, without impeachment of waſte, and aſter 
his deceaſe, to the uſe of the demandant then his wife, foc 
the term of her life: and after her deceaſe to the uſe of the 
right heirs of the huſband ; and averred, that the faid eſtate 
for life ſo limited to the ſaid demandant, was for her jointure, 
and in full ſatisfaction of her dower, and that after the death 
of her huſband, the demandant entered into the ſaid land fo 
limited to her for her jointure, and agreed to it: to which the 
demandant replied, and confeſſed the ſaid feoffment, and the 
limitation of the uſes, ſcil. to the uſe of the huſband for his life, 
without impeachment of waſte, and afterwards to the uſe of 
the demandant, for ber life; but further ſaid, that the limi- 
tation to the wife for life, was upon condition that ſhe ſhould 
perform the laſt will of her huſband ; and ſhewed all the will 
in certain, in which, divers things were to be performed by 
the demandant, and demanded judgment if the tenant ſhould 
be admitted, and received to aver that this eſtate ſo limited 
to the wife upon the ſaid condition, was for the jointure of 
the wife, and in ſatisfaction of her dower; upon which mat - 
ter the tenant demurred in law: and in this caſe five points (a) Co. Lit. 36. 
were reſolved. "> <3 he Ok 4 + 
1. That by the rule of the common law, a right or title 2 Rol Rep. 297. 
which any one has to any lands or tenem. of any eſtate of in- 1ſt Point. 
herit. or freeho, can't be barred by acceptance of any manner ot ** — : 


U.S (a) collateral Pr 91. Fl. 12. 


() Doct. pla. 17. 


(0 Co. Lit. 36. b. 
9 Co. 79. b. 

1 Rol. Rep. 297. 
2 Brown 232. 
Dy. 91. pl. 12. 
(e) 6 Co. 43. b. 


44. a. 

13 H. 7. 13, 20. 
Cro. El. 357. 
Co, Jac, 100, 


(4) Co, Lio. 36. 
a. b. 


(e) Co. Lit 36. b. 


{f) Co. Lit. 36. 
b. ſupra. 


(g) Co.Lit.3:.b, 


(4) 1 Mar, Dyer 
91. p. 12, 13, 
31 E. 3. Sci, fac. 
Co. Lit. 36. b. 
Perk. ſect. 410. 
Dyer 91. pl. 13. 
(+) Dyer 260. 
pl. 7. 
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(a) collateral fatisfation or recompence : as if A. diſſeiſes B. 
tenant for life or in fee, of the manor of Dale, and after- 
wards gives the manor of Sale to B. and his heirs, in full 
ſatisſaction of all his rights and actions which he has in or for 
the manor of Dale, which B. accepts, yet B. may enter into 
the manor of Dale, or recover it in any real action: for a 
right or title of (b) freehold or inheritance cannot be barred 
by any collateral ſatisfaction, but by releaſe or confirmation, 
or an act which tautamgunts, and therefore it is commonly 
ſaid in our books, that (c) accord with ſatisfaction is a good 
plea in perſonal actions, where damages are only to be reco- 
vered, and not in real actions: vide 13 H. 7. 13, 20, &c. 
And what was the reaſon that no collateral ſatisfaction or 
recompence made to the wife in ſatisfaction of her dower, was 
any bar of her dower by the common law : but dower ad 9f/{zum 
eccieſiæ, or ex ofſenſu patris concluded her of her dower, (d) if 
ſhe entered into the land ſo aſſigned, after the death of her 
huſband ; ſor the Jaw allows them, being made in ſuch form 
as the law requires, to be dowers in law. But if a man in 
conſideration of a marriage afterwards to be had with A. makes 
an eſtate of certain lands to her for her liſe, in full ſatisfaction 
of all the dower which after marriage may accrue to her in any 
of his lands, and afterwards they intermarry, that was no (e) 
bar of her dower at the common law for two reaſons ; one, 
becauſe ſhe had no title of dower at the time of the acceptance 
of the ſatisfaction, but it accrued after: ſecondly, becauſe no 
(/} collateral ſatisfaction can bar any right or title of any inhe- 
ritance or freehold, as hath been ſaid, and thereby the doubt 
in 29 E. 3. 3. is well refolved. So if the huſband purchaſes 
or cauſes an eſtate to be made to him and his wife for life, cr 
in tail, in full ſatisfaction of her dower, and dies, that was no 
bar of her dower at the common law, cauſa gua ſupra : ſo if 
after the death of the huſhand the heir makes an eſtate to the 
wife for life of any land (g) (whereof ſhe is not dowable) in 
in full ſatisfaction of her dower, that is no bar of her dower : 
vide the caſe now in the reports of the Lord Dyer, (%) 1 Mar. 
91. acc. & vide (i) 31 E 3. Scire facias 99. Before the mak- 
ing of the ſtatute of 27 H. 8. cap 10. the greatelt part of the 
land in England was conveyed to ſundry perſons to ufes, and 
foraſmuch as a wife was not dowable of (4) uſes, her father or 
friends upon her marriage procured the huſband. to take an 
eſtate from his feoffees, or others ſeiſed to his ule, to him 
and to his wife before or aſter marriage, for their lives, or 
in tail, for a competent proviſion for the wite after the 
huſband's death : then comes the ſtatute of 27 Hen. 8. 
which transfers the poſſeſlion and eſtate of the lands 


to 


1 . 


for (6) examples, and not to exclude any other eſtate, which 


ens 
— 
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to the uſe, by which the huſbands were ſeiſed accordingly; 8 he 
Ci-V'E ot joint- 


and by conſequence, if further proviſion had not been made, % I, 
the wives would have as well their dowers as their jointures to the ſtat. 27. 
for the reaſons aforeſaid ; and for this reaſon the branches H. 8. c. 10. 
concerning jointures were added to the ſaid ſtatute of 27 

H. 8. And therefore it was reſolved, that if this eſtate in the 

caſe at bar limited to the wife, was not within the ſaid act of 

27 H. 8. that by the common law it was no bar of the de- 

mandant's dower, but that ſhe ſhould have beth. 

Secondly, it was reſolved, that if a mau makes a ſeoffment 2d Point. 
to the uſe of himſelf for life, (a] and afterwards to the uſe of ( Dyer 340. 
his wife for her life, ſor the jointure of his wife, that ſuch pl. 50. 
eſtate in remainder is within the intent of the ſaid act of 27 
H. 8. For although the ſtatute expreſſes particularly theſe 
five forms, 1. To the huſband and wife, and to the heirs of 
the huſband ; 2. To the huſband and wife, and to the heirs of 
their two bodies; 3. To the huſband and wife, and to the 
heirs of the body of one of them; 4. To the huſband and his 
wiſe for their lives; 5. To the huſband and wife tor the liſe 
of the wife; and yet many other eſtates not there expreſſed 


are within this act, for the ſaid particular forms are put but 
(6) Lit, ſeR. 21. 


is to ſuch effect, and agrees with the intent of the makers of 2 Lit. 24. a. 
10. Cor. 533. 


the act; and although it was objected, that all the examples , lad. 311, 3; 4 
expreſſed in the act are of a joint eſtate made to the huſhand God. 72, 29. 
and wife, and none of them to the wiſe only, nor by way of Vel. 276. 
remainder ; although by a proviſo in the fame act, it is pro- 

vided, “ That if any wife ſhall have any manors, lands, &c. 

«© unto her aſſured after marriage, for term of her life, or 

„ otherwiſe, in jointure, &c.” ſo as the letter of the act im- 

ports a joint eſtate, and that this word jundtura implies a joint 


eſtate, and that the dowers of women are much favoured in 


law; yet it was reſolved, that all is of one effect as to the wife, 


to limit an eſtate to the huſband and wife for their lives (c) and e Dyer 340. 


to the huſband for his life, the remainder to the wife for her bl. 59. 


life; for the one eſtate is as beneficial to the wife as the other; 


vide aſter the caſe of (d) Aſhton as to this point. But it was re- (4) Poſtea 2. b. 
ſolved, that the eſtate which by force of this act ſhall be in lieu 


and bar of her dower, ought by the limitat. thereof to take effect 
(e) immediately after the huſband's death, for it plainly ap- (co, Lit. 36. b. 
pears by all the examples expreſſed in the ſaid act, /c. that the | 


_ eſtates of the wives ſhall take effect immediately after the 


death of their huſbands; and therefore /) no other eſtate not /F) Hob. 40. 


expreſſed in the act ſhall be taken by the equity of the act, 


unleſs it has the ſame beginning for the benefit of the wives, 


(a) Winch 33. 
Hutr. 51. Hutt. 
Argument 49. 
Cro. Jac. 489. 
Czwly 213. 214. 
Co. Lit. 36. b. 
Mor g03. 

1 Sid. Iz 4 

(5) Hob. 151. 
Winch. 33. 
Hutt. 51. 


(c) Hutt. 51, 
Cewly 214. 

2 Co. 55. b. 

4 Co. go. 3. 

8 Co. 135. b. 
10 Co. 62. a. 
Cro. El. 585. 
Co. Lit. 35. 

Da v. 32. a. 
2Bulſt $04, 305. 
3 Bulſt. 192. 

(4) 3 Bulſt. 43, 
192 

10 Co, 62. a. 

11 Co. 78. a. 
(e) Co. Lit. 36. b. 


(f) Dyer c6, pl. 
42,97. pl. 48,49. 
Lhe Dutcheic of 
Somerſet's czie*+ 


x Mariz, Dyer 96. 


(p) Antea 1. 2, 
Moor 28, 29. 
Aſhton's caſe. 
Mich. 6 & 7 
Eliz. Dy. 223, 


Pl. 46, 47- 


3d Point. 
(4) 1 Leon. 311. 
Dyer 317. pl. 7. 
Cr. El. 451,452, 
Poſtea 3. a. 


Moor 31. 


li) Co. Lit. 36. b. 
Poſlea 3. 4 
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as the examples purport: and therefore if the huſband makes 
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a feoffment in fee to the uſe of himſelf for liſe, (a) and after- 


wards to the uſe of B. for his life, and afterwards to the uſe of 
his wife for life, for her jointure, it is not within the act, 
although B. dies, living the huſband; ſo if the huſband makes 
a feoffment in fee to the uſe of A. for his life (6) and afterw. 
to the uſe of his wife for her life, for her jointure, it is not 
within the act, although A dies, living the huſband. For in 
theie, and other like caſes, foraſmuch as at the time of the 
limitation of the eſtates they were out of the act, becauſe it was 
not certain that the eſtate of the wife would take effect imme- 
diately by the death of the huſband as it ought by the act, no 
ſubſequent event can make them within the act. For (c) quod 
ab initio non valet, in tratlu temporis non convaleſcet ; & (d) que 
malo ſunt inchoata principio, vix eft ut bono peragantur exitu : 
and therefore in all the ſaid and the like caſes, although the 
wife attains to them, and enters and takes the profits, yet ſhe 
ſhall have the dower of the reſidue. For if the ſaid act doth 
not bar her, (e) the common law, as has been ſaid before, 
will not conclude her in ſuch caſe of her dower. And the 
Lord Dyer ſaid, that it was adjudged in Q. Mary's time, that 
where the Duke of Somerſet purchaſed lands to him and to 
the Ducheſs his wife, and to the heirs males of their two bo- 
dies, that although it was not any of the eſtates put for example 
in the ſaid act, yet it was adjudged, that it was within the intent 
of it, which caſe you may ſee in the Lord Dyer's Rep. 1 Ma. 
96. (/) Alfo the Lord Dyer ſaid that it was reſolved in the 
time of Q. Eliz. that where one Aſhton, in performance of 
covenants of a marriage to be had between his fon and one A. 
made, a feoffment to the uſe of A for her life, for her jointure, 
and afterwards they intermarried, and the huſband died, it 
was a jointure within the intent of the act, and yet all the 
ſive examples are of eſtates made to the huſband and wife: 
but in the ſaid caſe of Aſhton, the ſaid eſtate was made before 
(g) marriage, fo that there was not any huſband or wiſe at the 
time of the making of the eſtate ; alſo the eſtate was only to 
the woman, where all the examples are of a joint eſtate, but 
all is of one eſfect, which caſe you may ſee M. 6 & 7 Eliz. 
Dyer. 228. 3 

Thirdly, it was reſolved, that although the eſtate limited 
to the wife was upon condition, and although dow er (in lieu of 


which the jointure comes) at the common law was an abſolute | 


eſtate for life, yet foraſmuch as an eſtate for life upon con- 
dition, is an eſtate ſor life, it was within the words and the 
intent of the act, if the wife after the death of her huſband 
accepts it ; for it was agreed that a jointure is a (i) competent 
livelihood of freehold for the wite, to take effect imme- 
diately after the death of the huſband, for the life of the 
wife, if ſhe herſelf is not the cauſe of the determina— 
tion or fortciture of it; and therefore if the huſband 

makes 
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makes a feoffment in ſee to the uſe of bis wife, (a) ſor an- 
other's life, for her jointure, it is not within the act, for the 
eſtate is not for the wife's life, and it may determine without 
her act or default, during her life, and thereby ſhe will be 
deſtitute of a livelihood : but if a man makes a feoffment in 
fee to the uſe of himſelf for his life, and after to the ufe of his 
wite (b) durante viduitate ſua for her jointure, that is an eſtate 
for her life, and it cannot determine without her own act, and 
therefore it is a jointure within the ſaid act. The ſame law 
of an eſtate made to the wife for her liſe, upon (c) condition, 
for if ſhe does not break the condition, it is an eſtate to her 
for her life. And in the caſe at the bar, if the condition 
binds her to any unreaſonable thing, ſhe might have waved 
it, but when ſhe, after the death of her huſband, enters and 
accepts the conditional eſtate for her jointure, ſhe is barred of 
her dower. 

Fourthly, it was reſolved, that if a jointure is made to a wo- 
man (4) before marriage, after the huſband's death, the wife 
cannot wave it, and take her dower, as ſhe may of a jointure 
made to her during the marriage, and that by force of the faid 
proviſo, the effect of which is, that if any woman hath any 
manors, lands, tenements or hereditaments aſſured to her (e) 
after marriage for term of her life, or otherwiſe in jointure, 
&c. that ſhe after the death of her huſband, ſhall have liber- 
ty to reſuſe it; by which they reſolved, that if the jointure 
was made before marriage, that the intent of the makers of the 
act was, that ſhe ſhould not refuſe, but ſhould take ſuch join- 
ture as was made to her. Vide the caſe of Aſhton put be- 
* fore as to this purpoſe.” And it was faid, if lands are con- 
veyed to a woman before (/) marriage, for part of her jointure, 
and after marriage more land is conveyed to her for her full 
jointure, and in ſatisfaction of her whole dower, and after- 
ward the huſband dies, in that caſe if the wife waves the land 
conveyed to her uſe after ker marriage, ſhe ſhall have the 
land conveyed to her before the marriage, and her dower alſo 
in the reſidue ; for fand conveyed to a woman (g) in part of 
her jointure, or in ſatisfaction of part of her dower, is no 
bar (ſor the uncertainty) of any part of her dower. As if the 
debtor gives the creditor an horſe, or any other thing in ſatiſ- 
faction (+) of part of his debt, it ſhall be a bar for no part for 
the unceitainty. Alſo the words of the act are, for the join- 
ture of wives and not for part of their jointures. 

Fifthly, it was reſolved, that although in the caſe at bar, the 
eſtate of the wiſe was upon expreſs condition to perform 
his will, which imports a conſideration of the making 
of the eſtate, yet it may be (i) averred to be for the join- 
ture of his wife, for the one conſideration ſtands well with 
the other; and although it is not expreſſed in the deed, yet it 
may be averred, as the L. Dyer faid it was adjudged in the like 
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caſe between Villers (a) and Beaumont, in the time of Q. 
Mary, which you may now ſee in his Rep. 4 & 5 P. & M. 146. 
And in the caſe at bar the caſe is ſtronger, becauſe the aver- 
ment is given by the ſaid act of 27 H. 8. by the words in the 
act, for the jointure of the wife; and in this caſe the Lord 
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Dyer ſaid that the caſe of 6E. 6. (6) Br. Dower 69. was 


miſreported; for true it is, that it was reſolved, that an eſtate 
in fee-ſimple conveyed to the wife, was no jointure within 
the ſtatute, but that is to be intended within the ſtatute of (c) 
11 H. 7. 20. which reſtrains the alienation of women, which 
act neither in the letter nor in the meaning can be intended 
when a woman has an eſtate in fee ſimple; for to reſtrain (4) 
ſuch eſtate that it ſhall not be aliened, is repugnant and againſt 
the rule of the com. law, and utter!y out of the letter and in- 
tention of the act: but he ſaid, that an eſtate in fee-fimple 
conyeyed to a woman for her jointure, and in fatisfaCtion of 
her dower, is a jointure within the equity of the ſaid act of 27 
H. 8. for that is a (e) competent livelihood to the wife of an 
eſtate of freehold, to take effect immediately after the death 
of the huſband for all the wife's life and more: and the Lord 
Dyer faid, it was ſo reſolved in Sir Morris Dennis's Caſe, 
which caſe is now reported 8 Eliz Dyer (f) 248. And he 
ſaid, that the reaſon reported by Brook, that a fee-fimple is no 
Jointure within the ſaid act of 27 H. 8. is becauſe ſuch join- 
ture is not mentioned in the ſtatute ; but that is no reaſon in 
law for three reaſons. 1. Becauſe the principal caſe at bar, and 
divers other caſes put before, were out of the words of the act, 
and yet were within the equity and intent of the act. 2. It 
agrees with the deſcription of a jointure agreed and reſolved 
before. 3. He ſaid, this eſtate in fee-ſimple was within the 
exprels letter of the act, for the words of the ſaid proviſo are; 
for term of life, or otherwiſe in jointure,” which word 
(otherwiſe) extends to all other eſtates conveyed to the wife 
not mentioned before in the act, which are as, or more, bene- 
ficial to the wife than the eſtates beſorementioned, for all other 
eſtates which are as beneficial to the wife, or more, as the 
eſtates mentioned in the act, are within this word (otherwiſe } 
For nota, this word (otherwiſe) is not indefinite, but otherwiſe 
in jointure; 1d % for a jointure which is as much as to ſay, 
otherwiſe, having all the effect of the incidents to a jointure 
implied in the ſaid five examples, or more: and if an eſtate for 
life, in tail, or fee ſimple is conveyed to the wiſe for her join- 
ture, and alter the death of the huſband ſhe is evicted, ſhe ſhall 
recover her dower to the value in the reſidue. and ſhall have but 
an eſtate for life, of what eſtate ſoever her jointure is by an ex- 
preſs proviſo in the ſaid act of 27 H. 8. So that upon eviction 
no greater prejudice ſhall accrue to the terre-tenant, if the 
jointure is of any eſtate of inheritance, than if it was but only 
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for term of her life. And afterwards judgment in the princi- 

pal caſe was given againſt the demandant. Note reader, in 

the ſaid caſe reported by the Lord Brook, it is further ſaid, 

that a deviſe (a) of land by the huſband to the wife by will, is (a) Moor 3r. 
no bar of her dower, for it is a (5) benevolence, and not a (4) B. N. C. 421. 
jointure, per Tuſliciar as it is there reported; and that is good — 248. pl. 78. 
mw if it is well underftood. And as to that, ſome have faid, © * 
that no eſtate deviſed by will can be a jointure within 27 H. 

8. for two reaſons. 1. That by the ſaid act of 27 H. 8. the 

whole eſtate of the ſeoffees was transferred to cęſlui gue uſe, and 

per conſequens no land after the making of that act was deviſe- 

able till the ſtatute of 32 H. 8. and therefore a deviſe of land, 

which then by the law could not be made, cannot be within 

the ſaid act of 27 H. 8. The other reaſon was, becauſe every 

jointure intended within the act of 27 H. 8. is made and aſſur- 

ed either before, or during the coverture, as appears by the 

ſaid act, but a deviſe takes its effect after the huſband's death: 

but that neither of theſe is any reaſon in law, appears by the 

reſolution following, Mich. 38 & 39 Eliz. between Leak and Mich. 28 & 39 
and Randall in the Gun of Wards, it was reſolved by the two 3 on 
Chief Juſtices, E tot cur? that if a man deviſes land to his Cana Warco- 
wife for term of her life (c) generally, it cannot be averred to rum. 

be for the jointure of the wife, and in ſatisfaction of her dower, 8 36. b. 
for two reaſons. 1. Becauſe a deviſe implies a conſideration Cawly _— , 
in itſelf, and therefore as a deviſe cannot be averred to be to the 

uſe of another than of the deviſee, unleſs it is expreſſed in 

the will, no more can a deviſe be averred to be for a jointure, 

unleſs it is ſo expreſſed in the will, But as it is ſaid in the 

ſaid caſe of 6 E. 6. it ſhall be taken for a benevolence, and ſo 

is the ſaid caſe of 6 E. 6. to be intended. 2. The whole 

will concerning lands by the ſtatutes of 32 & 34 H. 8. ought to 

be in writing, and no averment ought to be taken out of (4) (4) ; Co. 68. a. 
the will, which cannot be collected by the words contained Latch. 42. enk. 
in the will. But if a man deviſes land to a woman for term of — 115. Cro. 
her life, or in tail, &c. for her jointure, and in ſatisfaction of — 

her dower, it was reſolved that it is a jointure within the act 2 Bulſt. 77,178. 
of 27 H. 8. for as an eſtate for life made to a woman for her Bridg. 135. 
jointure before marriage, when ſhe is not his wife, is within Lit. Rep: 188. 
the equity of the ſaid act, fo an eſtate for life, deviſed to a Hutt. Are.49, 52. 
woman for her life, which takes effect aſter his death, when NY": 419,411, 
the marriage is diſſolved, is alſo within the equity of the ſaid © ©?" 7% 
act, for ſuch eſtate well agrees with the intent of the makers 

of the ſaid act of 27 H. 8. and with the ſaid deſcription of 

a jointure made by the Juſtices in the ſaid caſe of Vernon. 

And altho' land was not deviſeable until 32 H. 8. yet it is fre- C Plowd. 127.8. 
quent in our books, that an act made of (e) late time ſhall be 253 5. 
taken within che equity of an act made long time before. As the 2 Brownl. 115. 


ſtatute Cro. Eliz. 177. 
x Jones 188,381. 


(a) 12 H. 3. 
19, 20. 


(5) Plowd. 127. a. 
178. b. 8 Co. 52. b. 
Co. Lit. 365. a. 
Plowd, ICC. a. 


(e) Fitz. Acjor. 3, 
Br, Adjor, 3. 
(d) Co. Lit. 144 a. 
2 Inſt. 82, $4. 
F. N. B. 188. b. 


(e) Dyer 23g, 
290. pl. 60. 


Y Antea 4. a, 


g) Dyer 220. 
pl. 12. 
Hob. 33, 34. 
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ſtatute of Marlebridge, which was made anno 52 H. 3. gave the 
wardſhip of the heir of the tenant who held by Knight's ſer- 
vice, notwithſtanding a feoffment made by colluſion, at which 
time, and for 200 years and more after, that is to ſay, until 


the ſtat. of (a) 4 H. 7. c. 17. which gave the wardſhip of the 


heir of celui gue uſe, the heir of cui gue uſe was not in ward; 
and yet it is held in 27 H. 8. 9. a. b. that if cui gue uſe after 
the ſtatute of (a) 4 H. 7. makes a feoffment in fee by collu- 
ſion to defaaud the lord of his ward, it is taken within the 
equity of the ſtatute of Marlebridge, Alſo the ſtatute de 
Donis Conditionalibus made 13 E. 1. as to the warranty of ten - 
ant in tail with aſſets is taken within the (5) equity of the ſtat. 
of Glouceſter, cap. 3. made anno 6 E. 1. as it is held in 11 E. 
2. garr. Stath. & (38) 43 E. 3. 23. b. For Formedon in Diſcender 
was given in lieu of a Mortdanceſter. So that the ſtatute of 
Weſt, 2. cap. 25. made 13 E. 1. gave a certificate, but gave no 
adjournment, but (c) adjournment is taken by equity of the ſtat. of 
Magna Charta, cap. 13. made 9H. 3. as it is held 12H. 4.9. b. So 
the ſtatute of 7 R. 2. gave aſſiſe in confinio Comitatus; and (4) 
N N taken by equity of the ſtatute of Merton, c. 3. made 
20 H. 3. vide 1 E. 3. 25. b. & 12 Eliz. Dyer 289. The Biſhop 
(-) of London being one of the High Commiſſioners, by force 
of the act of 1 Reg. Eliz. was tranſlated to the Archbiſhoprick 
of York, yet his authority remained by force of the act made 
anno 1 E. 6. cap. 7. and with this reſolution (/) in Leak's caſe 
aforeſaid, agrees the caſe reported by the Lord Dyer, 5 Reg? 
Eliz. 220. (g) A man ſeiſed of certain land in ſee, held in 
ſocage, and of other land in tail held in capite, deviſed by his 
will in writing the third part of all his lands to his wife in re- 
compence of her dower, and died ; the wife entered into the 
third part of the land in fee-ſimple; and it was reſolved, 
that it ſhould be a bar of her dower by the ſaid act of 27 H. 8. 
in curia wardorum. Note reader, a good difference, and all 
the opinions, which ſeem to diſagree, well reconciled, 

Know reader, that by ſubtil and finiſter counſel, an evaſion 
out of the ſaid act of 27 H. 8. (as was intended) was deviſed, 
how women might have jointures and dowers alfo notwith- 
ſtanding the ſaid act, and the invention was ſuch : one Chril- 
tian, who was the wife of one Richard Melles of the county 
of Suffolk, had a jointure made of an houſe and certain 
land in Stoke Naylond in the county of Suffolk, to her huſ- 
band and her, and to the heirs of the body of the huſ- 
band, by one John Melles, uncle of the ſaid Richard; which 
Richard was ſeiſed in fee of divers other lands in the fame 
town, and afterwards Richard died; the wife with certain of 
her friends of her confederacy, in a ſecret manner entered in- 
to the ſaid tenements conveyed to her, and claimed them for 


her jointure and yet waived the poſſeſſion, and brought a writ of 
dower 


r 
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dower to be endowed of the whole, as well of that which was 


aſſigned to her for her jointure as of the reſidue of her huſ- 
band's lands and tenements, and had a full third part of the 
whole (accounting the land conveyed to her for her jointure to 
be parcel) aſſigned to her by the Sheriff for her dower (not 
knowing the practice) only out of the faid reſidue: and when 
ſhe had her dower, then ſhe openly entered into the ſaid houſe 
and land conveyed to her for her jointure, which was held out 
by Tho. Purſlow, the terre-tenant, and afterwards ſhe married 
one John Sharp, who brought an action of treſpaſs againſt the 
ſaid Tho. Purſlow, for a treſpaſs done 10 June, anno 18 Eliz. 
in the houſe and land conveyed in jointure. And Purſlow, by 
the advice of one of the Inner-Temple pleaded the feoffment 
of the ſaid Richard to him and juſtified. To which the plain- 
tiffs replied, that before Richard had any thing, the ſaid John 
was ſeiſed, and gave to her and her huſband ut ſupra. To 
which the defendant rejoined, that the eſtate made to Richard 
and Chriſtian, was for the jointure of Chriſtian, and that after 
the death of her huſband, and before the treſpaſs, ſhe brought 
a writ of dower againſt the defendant then tenant of all the 
land whereof her huſband was ſeiſed, and demanded the third 
part of all, recovered, and had execution out of the reiidue, 
and averred, that the houſe and land which was parcel of the 


land conveyed to her for her jointure, was no part of the land 


aſſigned to her for her dower. To which the plaintiffs ſur- 
rejoined, that the ſaid Chriſtian aſter the death of her huſband, 
and before the writ of dower brought, entered into the ſaid 
houſe, claiming it for her jointure. To which the defendant 
by way of rebutter ſaid, that to ſay that the faid Chriſtian after 
the death of her huſband, and before the writ brought had en- 
tered, they ſhould not be admitted againſt the ſaid record of 
recovery in the ſaid writ of dower : upon which the plaintiffs 
demurred in law, and it was argued by the plaintiff's 
counſel, that firſt, this bringing of the writ of dower, cannot 
be any waiver of the eſtate of the wife, becauſe by the entry of 
the wife, ſhe has agreed to the ſaid eſtate, and was actually 
ſciſed ; and therefore the cannot afterwards waive and diveſt it 
out of her by the bringing of the ſaid writ of dower. To which 
it was anſwered by the defendant's counſel, that admitting the 
wife could not waive it, yet ſhe might well bar and conclude 


herfelf from claiming the ſaid eſtate, and in this cafe ſhe had (a) 1 Roll. 862. 


(a) eſtopped herſelf to claim any eſtate in the houſe and Jand, 


in which, &c. For when the brings her writ of dower, and has (% Cr. Eliz. 128. 


(5) judgm. to have the third part of the whole, by that ſhe affirms, 
that ſhe has only title of dower, and per conſeguens no eſtate ergo ſhe 
is eſtopped to claim any eſtate in any part of that whereot the 


has demanded by her writ to be endowed; as if the huſb. diſcon- 


tinues the wife's land, and dies, arid the wife brings a writof dower 
againſt 


1 Leon 136,137, 
138. Owen 154 


(a) Owen 154 
26 H. 8. 2. a. 
F. N. B. 194. b. 


(b) x Roll. 862. 


(c) 4 Co. 41. b. 
3 Bulſt. 65. 
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againſt the diſcontinuee, and recovers the third part, ſhe is 
thereby eſtopped to bring a (a) cut in vita, for by her writ of 
dower ſhe claimed title of dower only, and thereby ſhe ſhall 
be eſtopped to claim any other right by a cui in vita: vide 10 
E. 3. Double Plea. 8. 20 E. 3. Scire facias 13. F. N. B. 194. 
17 Aſſ. 3. Acceptance of dower by deed indented, concludes 
the wife of her right, vide 11H. 7. 20. b. So if ſhe had 
brought her writ of dower to be (5) endowed of the reſidue only, 
and had recovered her dower thereof, ſhe ſhould be eſtopped 
to claim any eſtate in the faid houſe and land ſo conveyed to 
her although ſhe had entered before; for by the bringing of 
her writ of dower to be endowed of the reſidue, ſhe has tacit? 
affirmed, that ſhe has not agreed to any jointure made to her; 
for then ſhe cannot bring any writ of dower by the ſaid act of 
27 H. 8. And if the law ſhould be otherwiſe, great incon- 
venience would enſue, which by no induſtry or policy can be 
prevented, as appears before: and for theſe reaſons it was con- 
cluded, that the plaintiffs were in any cafe concluded from 
claiming the faid houſe and land which, &c. Quad fuit con- 
ceſſium per Sir Chriſtopher Wray, Chief Juſtice, Sir Thomas 

awdy, & totam Curiam. Nota reader, Simplicitas eft legibus 
amica, & (c) nimia ſubtilitas in jure reprobatur. 


[See 2 Blackſt. Com. ch. 8. fol. 136, 137, 138. how 
dower may be barred or prevented.) 


BEVIUL's 


B E VI L's Cafe, 


Mich. 27 & 28 Eliz. Rot. 1739. 


In the Common Pleas. 


Cornwall iT. ICHOLAS FRANCIS, was attached by the 
| writ of the lady the Queen, of ſecond de- 
liverance, to anſwer to Walter Parker of a plea, wherefore he 
took the cattle of him the ſaid Walter, and them unjuſtly de- 
tained againſt gages and pledges, &c. And whereupon, the 


faid Walter, by Francis Eyrman, his attorney, complaineth, 


that the aforeſaid Nicholas, on the 3oth day of October, in 
the 15th year of the reign of the lady the now Queen, at Tal- 
lan, in a certain place called Newton, took the cattle, that is 
to ſay, two oxen of him the ſaid Walter, and them unjuſtly 
detained againſt gages and pledges, until, &c. whereupon he 
faith that he is injured, and hath damage to the value of 20 
pounds, and thereof he bringeth ſuit, &c. And the aforeſaid 
Nicholas, by William Leigh his attorney, cometh and deſend- 


4 Co. fo. 6. 4. 


R eple vin. 


Sce the definition 
of the writ of 
ſecond d9el:ver- 
ance in Dyer 41. 


b. 


eth the force and injury when, &c. And as Bailiff of John cognizance, 


Bevil, Eſq. doth well acknowledge the taking of the cattle 
aforeſaid, in the afoteſ. place in which, &c. and juſtly, &c. 
Becauſe he faith, that the ſame place called Newton, in which 
it is ſuppoſed the taking of the cattie aforeſ. to be done, doth 
contain, and at the ſaid time of the taking of the cattle aforeſ. 
ſuppoſed to be done, did contain in itfelf 20 acres of land with 
the appurtenances, in Tallan aforeſ. and that long before the 
aforeſ. time when, &c. one Robert Smith the elder, Eſq. was 
ſeiſed of the faid 20 acres of land with the appurtenances, in 
his demeſne as of fee, and held the ſaid 20 acres of land with 
the appurtenances of the aforeſ. John Bevil, as of his manor 
of Keligath, in the county aforeſ. by knight's ſervice, that is to 
lay, by homage, fealty, and eſcuage to the lady the Q. when it 
ſhould happen 42 thillings ; and when more, more, and when 
leſs, leſs; and alſo by the ſervice of doing ſuit at the court of him 
the ſaid John, of his manor aforeſ. twice by the year, that is to ſay, 
once within one month next after the feaſt of St. Mich. the Arch- 
angel, and again, within one month next aſter the feaſt of Eaſter 

in 


Plea in bar to 
the Cognizance. 


” 4 


Bzvil's Caſe. Part IV. 


in every year, at that manor holden, of which ſervices, the 
aforeſ. John Bevil was ſeiſed by the hands of the aſoreſ. Rob. 
Smith the elder, as by the hands of his very tenant, that is to 
ſay, of the homage, fealty, eſcuage and ſuit of court, as of 
fee and right ; and that afterwards the aforeſ. Rob. Smith the 
elder died ſeiſed of the aforeſ. 20 acres of land with the ap- 
purtenances. After whoſe death, the aforef. 20 acres of land 
with their appurtenances deſcended to one Rob. Smith, as ſon 
and heir of the aforeſ. Rob. Smith: by which the ſaid Rob. 
Smith the ſon, before the ſaid time when &c. entered into 
the aforeſ. 20 acres of land with the appurtenances, and was 
ſeiſed thereof in his demeſne as of fee; and becauſe the hom- 
age of the aforeſ. Robert the ſon at the aforeſ. time when &c. 
to the aforeſ. John Bevil was behind not done, the ſaid Nicho- 
las as Bailiff of the ſaid John Bevil doth well avow the taking 
of the cattle aſoreſ. in the aforeſ. place in which &c. and 
juſtly &c. for that homage ſo undone, as in the lands of the 
faid John, in form aforeſ. holden, &c. and upon the aſoreſ. 
Robert the ſon, as upon the very tenant of the aforeſ. John 
Bevil, and within his fee and lordſhip, &c. And the aſoreſ. 
Walter faith, that long before the ſaid time of the taking of 
the cattle aforeſ. done, the faid Rob. Smith the ſon was ſeiſed 
of the aforeſ 20 acres of land with the appurtenances, in 
Tallan aforeſ. called Newton, in his demeſne as of fee ; and 
being ſo ſeiſed thereof, before the time of the taking aforel. 
done, that is to ſay, on the 24th day of January, in the 13th 
year of the reign of the ſaid lady the now Queen, at Tallan 


aforeſ. (among other things) demiſed the aforeſ. 20 acres of 


Note, that if he 
in the reverhon 
will not freely 
join himſelf, that 
a writ of ſum- 
mons ought to 
be granted againſt 
him to aid the 
tenant. 


land with the appurtenances, to him the ſaid Walter, to have 
to the ſaid Walter and his aſſigns, from the aforeſ, 24th day 
of January in the year aforeſ. unto the end of the term of five 
years from thence next following and fully to be complete and 
ended: by virtue of which demiſe, the ſaid Walter entered 
into the aforeſ. 20 acres land with the appurtenances, and was, 
and yet is thereof poſſeſſed, the reverſion thereof after the 
term aſoreſ. ended, to the aforeſ. Rob. Smith the ſon and his 
heirs expectant; without which Rob. the ſon, the ſaid Water 
cannot anſwer to the avowry aforeſ. of the ſaid Nicholas, nor 
the plea thereof bring into judgment: and prays aid of the 
aforeſ. Rob. Smith the ſon, who is preſent here in court in his 
proper perſon, and freely joins himſelf to the ſaid Walter in 
aid againſt the aſoreſ. Nicholas, in the plea aforeſaid, &c. 
And upon this, as well the faid Walter, as the aforeſ. Robert 
Smith the ſon, who, &c. ſay that the aforeſ. Nicholas, for the 
reaſon before alledged, ought not to avow the taking of the cat- 
tle aforeſ. in the ſaid place in which, &c. to be juſt; becauſe 
proteſting, that the aforeſ Rob Smith the fon, did not hold the 
aforeſ. 20 acres of land with the appurtenances, called New- 

ton, 
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ton in Tallan aforeſaid, of the aforeſaid J. Bevil, as of his 
manor of Keligath by knight's ſervice, that is to ſay, by ho- 
mage, fealty, and eſcuage, to the lady the Queen, when it 
ſhould happen, 42 ſhillings, and to more, more, and to leſs, 
leſs, &c. As alſo by the ſervice of doing ſuit at the court of 
the ſaid John Bevil, of his manor aforeſaid twice by the year, 


that is to ſay, once within one month aſter the feaſt of St. 


Michael the Archangel, and again within one month after the 
fcaſt of Eaſter in every year, at that manor to be holden, as 
the aforeſaid Nicholas above hath alledged ; for plea he ſaith, 
that the aforeſaid John Bevil never was ſeiſed of the aforeſaid 
ſervices, as the ſaid Nicholas above hath alledged, and this 
they are ready to veriſie, wherefore inaſmuch as the ſaid Ni- 
cholas above acknowledgeth the taking of the cattle aforeſaid, 
in the aforeſaid place in which, &c. the aforeſaid Walter and 
the aforeſaid Robert, who, &c. pray judgment and their da- 
mages, by the occaſion of the taking, and unjuſtly detaining 
of the cattle aforefaid, to the ſaid Walter to be adjudged ; and 
the aforeſaid Nicholas, as before ſaith, that the aforeſaid 
John Bevil was ſeiſed of the aforeſaid ſervices, by the hands 
of the aforeſaid Rob. Smith the father, as by the hand of his 
very tenant, as he hath above alledged ; and of this puts him- 
ſelf upon the country ; and the aforeſaid Walter, and the 
aforeſaid Robert Smith the ſon, who, &c. likewiſe ; therefore 
it is commanded to the Sheriff, that he cauſe to come here 
from the day of St. Martin, in 15 days, 12, &c. by whom, 
&c. and who neither, &c. to recognize, &c. becauſe as well, 
&c, proceſs againſt the jurors, to try the iſſue aſoreſaid, is 
continued until 15 days of Eaſter, in the 19th year of the 
reign of Q. Eliz unleſs the juſtices aſſigned to take the aſſiſes 
in the county aforeſaid WT the form of the ſtatute, &c. upon 
Monday, in the 5th week of Lent in the ſaid 19th year ſhall 
firſt come; at which aſſizes, the verdict was given as fol- 
loweth. The jurors ſay upon their oath, that the within 
named John Smith the father, held the tenements aforeſaid 
with the appurtenances, called Newton, of the within named 
John Bevil, as of the within written manor of Keligath, by 
knight's ſervice within written; and that the ſaid John Bevil 
was ſeiſed of the fealty and ſuit of court only, parcel of the 
ſervices within written, by the hands of the aforeſaid Robert 
Smith the father, as by the hands of his very tenant. But 
whether the aforeſaid ſeiſin of fealty, and ſuit of court aforeſaid, 
be a good and ſufficient ſeiſin of the whole ſervices within writ- 
ten, or not, the jurors are altogether ignorant, and pray there- 
fore the advice and diſcretion of the Juſtices aforeſ. And if 
upon the whole matter aforeſ. in form aforeſ. found, it ſhall 
ſeem to the ſame juſtices, that the aforeſ. ſeiſin of fealty and 
ſuit of court, be not a good and ſufficient ſeiſin of the whole 
ſervices aforeſaid, then the jurors ſay upon their ' oath, that 
the aforeſaid John Bevil was not feiſed of the within written 

ſervices, 


Replication, 
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ſervices by the hands of the aforeſaid Rob. Smith the father, 
as by the hand of his very tenant, as the ſaid Walter hath 
within alledged, and then they aſſeſs the damages of him the 
ſaid Walter, by occaſion of the taking, and unjuſtly detaining 
of the cattle aforeſaid, beſides his coſts and charges by him 
about his ſuit in this behalf expended, to 12 pence, and for 
his coſts and charges to 40 ſhillings, and if upon the whole 
matter aforeſaid, it ſhall ſeem to the Juſtices, that the ſaid 
ſeiſin of fealty, and ſuit of court aforeſaid, be a good and ſuf- 
ficient ſeiſin of the whole ſervices within written, then the 
faid jurors ſay upon their oath aforeſaid, that the ſaid John 
Bevil was ſeiſed of the ſervices within written, by the hands 
of the aforeſaid Robert Smith the father, as by the hands of 
his very tenant, as the aforeſaid Nicholas hath within alledged. 


And then they aſſeſs the damages of the ſaid Nicholas, by 


occaſion of the premiſes, beſides his coſts and charges by him 
about his ſuit in this behalf expended to 12 pence, and for 
his coſts and charges to 40 ſhillings. And becauſe the Juſ- 


tices here will adviſe themſelves of and upon the premiſes be- 


fore they give their judgment thereof, day is given tothe parties 
here, until in the Morrow of the Holy Trinity, to hear their 
Judgment thereof, becauſe the ſame juſtices here thereof are 
not yet, &c. And fo the plea aforeſaid, continued until the 
Morrow of the Holy Trinity, in the 25th year of Qucen Eli- 
zabeth, on which day judgment was given as ſolloweth. At 
wbich day, here cometh as well the aforeſ. Walter Parker, by 
his attorney aforeſaid, as the aforeſaid Nicholas Francis, by 
William Ayleſbury his attorney. And upon this, the pre- 


miſes being ſeen, and by the Juſtices here fully underſtood, 


it ſeemeth to the Juſtices here, that the aforeſaid ſeiſin of 


fealty, and ſuit of court aforeſaid, is a good and ſufficient ſeiſin 


of the whole ſervices aforeſaid ; therefore it is conſidered, that 
the aforeſaid William Parker, take nothing by his writ afore- 
ſaid, but be in mercy for his falſe clamour, and that the aforeſ. 
Nicholas Francis, thereof go without day, and that he have 
a retorn of his cattle aforeſ. to be kept by him irreplegible for 
ever, &c. It is alſo conſidered, that the aforeſaid Nicholas 
Exancis recover againſt the aforeſaid Walter Parker, his da- 
mages aforeſaid to 41 ſhillings, by the ſaid jurors in form 
aforeſaid aſſeſſed, as alſo 131. to the ſaid Nicholas, at his 
requeſt for his coſts and charges aforeſaid, by the court here of 
increaſe adjudged, which damages in the whole do amount to 
15 J. & 18. &c. 
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Mich. 17 & 18 Eliz. Rot. 1739. 


In the Common Pleas. 


Expoſition of the 


Stat. 32 H.$.c.2, 
In RREPIEVIN. Cf Li. 


ETWEEN Walter Parker, plaintiff, and Nicholas Anderf. 57, 58. 
Frauncis, defendant, for taking of his cattle in 'Tallan in 

the county of Cornwall, in a place called Newton ; the defen- Scifin of Fealty 

dant made conuſans as Bailiff to John Bevil, Efq. by reaſon _ hn other 


that the place where, &c. contained 20 acres, whereof one 


Robert Smith was ſeiſed in fee, and held them of the ſaid 


John Bevil, as of his manor of Keligath in the ſaid county, by 
knight's ſervice, viz. by homage, fealty, and eſcuage, fil. 
when eſcuage runs to 40s. 40s. and when to more, more; To what Rent 
and when to leſs, leſs; and by fuit of court bis per annum, of _ 2 2 
which ſervices he was ſeiſed by the hands of the ſaid Robert — Ke. 
Smith, as by the hands of his very tenant, and made conuſans 
for homage : and iſſue was taken that the ſaid John Bevil nun- 

uam fruit ſeiſitus de pred ſervitits, prout the ſaid Nicholas 
had alledged. And the jury gave a ſpecial verdict, that the 
ſaid John Bevil was ſeiſed ot the fealty only, &c. And if the 
ſeiſin of fealty was a ſufficient ſciſin of all the ſervices was the 
doubt, which the jurors referred to the conſideration of the 
court. And this point was made one of the principal points 
in the Serjeant's Caſe, which was argued by Popham, Rhodes, 
Fenner, Shute and Gawdy, Serjcants, and Windham and 
Anderſon the Queen's Serjeants, Paſch. 21 Eliz. the record 
and pleading of which Seijeant's caſe is entered, Il. 20 Eliz, 
Rot. 1745. And this caſe at bar was many times argued in the 
time of Sir James Dyer, and after his death, aſter many argum. 25 * 
at the bar aud bench, was adjudged, by Anderſon, Ch. Jultice, ,, cet a 3 
Mead, Windham, and Periam, that the ſeiſin of the fealty 43 E. 3. a8. a, 
was (a) ſciſin of all the ſaid ſervices, and therewith agree Br. A w. 24, ö. 
44 E. 3. 11. b. 8 H. 6. 16. and the reaſon was, that when the on ed tap 
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Note. 


(e) 42 E. 3. 26. a. 


Fitz. A vow. 67. 


27 All 51. 


Br. Diſtr. 34,36. 


29 E. 3. 24+ a. 
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tenant does fealty, he takes a corporal oath, that he will be 


faithful and true to the lord, and bear faith (a) to him for the 
tenements which he claims to hold of him ; and that he will 
lawfully do the cuſtoms and ſervices which he ought to do, fo 
that the doing of this ſervice (by which he ſwears to do all 
ſervices) is ſufficient (6) ſeiſin of all. And true it is that 
Littleton ſays, that homage is the (c) moſt honourable ſervice, 
and the moſt humble ſervice of reverence that a freeholder can 
do to his lord: but alſo it is true, that fealty is a more (4) 
ſacred ſervice than homage ; for that is done upon oath, and 
the other not; and it is to be obſerved, that theſe words /c:/. 
(will be faithful and true to him, and beat faith to him for the 
tenements which he claims to hold of him) are alſo parcel of 
the words in doing of the ſervice of homage, and ſeiſin of 
part of any ſervice 1s ſeiſin of the whole, as after appears. And 
that is the reaſon that the lav makes ſo great account of the 
ſeiſin of theſe ſervices of homage and fealty ; for the ſeiſin of 
them (becauſe it is the ſeiſin of all other ſervices) is fo ineſtim - 
able in law, that no diſtreſs for them of any goods or chattels 


(of what value ſoever) is in judgment of law (e) exceſſive; and 


although the lord often diſtrains for them, ſo that the tenant 
cannot till his land, yet the tenant ſhall not have aſſiſe de mul- 
_— diſtrictione, as he ſhall have for rent or other profits. 

ide 28 Aff. 50. 11H. 4. 2. a. 42 E. 3. 26. a. Br, Diſtreſs 80. 
And in this caſe theſe points were alſo reſolved. 1. That ſeiſin 
of ſuperior ſervice is (/ ſeifin of all inferior ſervices which are 
incident to it; as ſeiſin of eſcuage is ſeiſin of homage and 
fealty, and ſeilin of homage is ſeiſin of fealty, and ſeiſin of the 
rent 1s ſeiſin of the fealty where the ſeigniory is by fealty and 
rent, vide 3E. 2. Avowry 188. 5 E. 2. Avowry 209. 9E. 2. 
Monſtrans des faits 41. 19 E. 2. Avowry 224. 7 E. 4. 28 & 
29. 13 E. 3. Avowry 103. 21 E. 3. Avowry 115. 27 Hl. 8. 
21. a. Paſch, 1 & 2 Ph. Mar. in Communi Banco, Rot. 329. It 
was adjudged, that where the ſeigniory is by fealty and rent, 
that ſeiſin of the rent is ſeiſin of the fealty, and ſo is the book 
adjudged in 29 E. 3. 31. a. and with that agrees 3 E. 2. A- 
vowry 188. 2. It was reſolved, that the doing of homage is 
(g) ſeiſin for all ſervices, as well inferior as ſuperior, becauſe 
in doing of homage, he takes upon him to do all ſervices, and 
therefore his ſervice is ſufficient ſeifin of all the ſervices. And 
therewith agrees 13H. 4 f. b. ſeiſin of homage is ſeifin of 
eſcuage, which is ſuperior, and of relief, which is inferior, 
22 Aſſ. 66. payment of 1d. in the name of attornment of 
the whole, may be ſufficient ſeiſin of (%) 4 rents. 3. That 
ſeiſin of rent, or (i) ſuit, or other ſervice which is 
annual, is ſuſhcient ſeiſin of eſcuage, homage, fealty, 
ward, relief, heriot-ſervice, ſervice to cover the hall 


of 
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of the chief houſe of the manor, or for impaling the lord's 
park, or ſuch caſual ſervices, which perhaps will not happen 
in 40, 60, or 70 years; and therefore there is great reaſon 
that ſeiſin of annual ſervices ſhould be feiſin of all ſuch caſual 
ſervices, and therewith agrees, 20 E. 3. Avowry 131. that 
ſeiſin of rent and other annual ſervices, is ſeiſin of relief and 
other ſervices caſual or accidental, and 7 E. 6. Br. Gard. 69. 
& Avowry 69. that it was agreed by the Juſtices of both 
Benches, that where the ſeigniory is by knights ſervice and 
rent, that ſeifin of the rent which is annual and inferior to all 
the other, is a good ſeiſin, to have the wardſhip of the heir 
of the tenant; and therefore the opinion of Brook there, that 
it ſhall not be a ſeiſin to make an avowry is not law; for the 
caſe of the ward is the ſtronger caſe. But it was ſaid, that 
ſeiſin of one annual ſervice is not ſeiſin of another annual ſfer- 
vice: as if there be lord and tenant by fealty, 10s. rent, and 
three work days by the year, ſeiſin of the rent is not ſeiſin of the 
work days; nor ſeiſin of rent is not ſeiſin of ſuit of court which 
is annual, vide 16 Eliz. Dyer 330. and the reaſon is, becauſe 
it ſhall he accounted the folly 4 the lord, that he does not get 
ſeiſin of that which is due yearly; and it would be miſchie- 
vous to the tenant, for perhaps the work days were diſcharged 
in ancient times, which now cannot be ſhewed, upon which 
ſuits and troubles would enſue. But nota reader, that all this 
which has been ſaid, is to be intended of ſeiſin in law, and 
not of actual ſeiſin; for ſeiſin of fealty in the caſe at bar, is 
no actual ſeiſin of homage, nor of ſuit of court; nor ſeiſin 
of fealty is not actual ſeiſin of rent. Vide 8 H. 7.17. 20H. 
3. Aſſiſe 433. 40 E. 3. 22. 49 Aſſ. 6. 44 E. 3. 11. Br. Seiſin 
40. But ſeiſin of any part of any ſervice is actual ſeiſin of the 
whole to have aſſiſe. Vide 5 E. 4 2. b. 12 E 4. 7. 8 E. 3. 
13. a. 8. Aſſ. 4. 44 E. 3. 32. 3 E. 3. Aſſiſe 175; and as to 
an avowry, ſeiſin in law is ſufficient, but as to have aſſiſe, 
actual ſeilin is requiſite; ſo the ſeiſin which is requſite in a 
writ of right of land, ought to be actual and not ſeiſin in law, 
as appears 35 E. 3 Droit 3o, and Lit. lib. 3. cap. Releaſes 112. 
agrees thereto. If a man makes a leaſe for life, or a giſt in tail, 
yielding the firſt year a quarter of wheat, and afterwards the 
yearly rent of 100 thillings, ſeiſin of the wheat is ſeiſin of the 
rent, whereot he may have aſliſe, for all is but one reſervation. 
Vide 5 E. 4. 2. 44 E. 3 11. b. 15 E. 3. Exec. 63. it is ſaid, that 
in the ſame caſe all is one freehold, and ſeiſin of the one is the 
ſeiſin of the other to have aſſiſe, which was affirmed to be good 
law. It was alſo ſaid, if a meſnalty becomes rent - ſeck by ſurpluſ- 


age, the ancient ſeiſin is ſufficient: for the meſnalty is extinct” 


by the act of the lotd and of the tenant paravail, aud the — 
22 o 
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Co. Lit. 151. b. 
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(c) 1 Rolles 314. 
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202, b. 2 Rolles 
405. 
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of the rent of the meſne is not altered by his own act, but by 
the act of others. And therefore, although the rent is be- 
come ſeck, yet he ſhall (a) deſtrain for it, as is ſaid in 2 E. 2. 
Extinguiſhment 6 vide 31 Aſſ. 23. 26 H. 6. Extinguiſhment 
7. 7 Atl. 2. 2 (4) E. 3.42. 20 E 3. Avowry 126. vide 50 E. 
3. 26. a preſentation to a prebend which is after changed into 
a treaſury, ſhall ſerve to maintain a qzare impedit upon diſturb- 
ance tothe treaſury, But if there be lord and tenant by fealty 
and rent, and the lord grants over the fealty ſaving the rent; 
or if a man makesa gift in tail, or a leaſe for lite, rendering 
rent, and grants over the reverſion, excepting the rent, in 
theſe caſes the nature of the rent is altered by his own act; 
and therefore the ancient ſeiſin when it was a rent-ſervice will 
not ſerve, when by his own act the (5) nature of the rent is 
altered; and aſſiſe of any rent feck he cannot have, for he was 
never ſeiſed of any ſuch rent; yet ſuch rent-feck which was 
once rent-ſervice, feems to be apportionable by the book in 
32 Aſſ. 10. return irreplevifable is a good ſeiſin of rent, as it 
is held 2 H. 4. 23. for otherwiſe the tenant might defeat the 
lord of his ſeigniory, and the lord would never attain to his 
ſervices. So in avowry for ſuit, if the lord recovers (c) damages 
for the ſuit, it is a ſuſſicient ſeiſin, cauſa gua ſupra, If the 
lord grants his ſeigniory upon (4) condition, and the tenant 
pays the rent to the grantee, afterwards the condition is broken 
and the lord diftrains for his ſervices, upon reſcous made he 
ſhall have aſſiſe, for the ſeiſin before is ſuſſicient. Otherwiſe 
if a man gives land upon condition, the condition is broken, 
the ancient ſeiſin is not ſuſhcient, but he ought to enter and 
gain a new ſeiſin: but note in the caſe of rent the diſtreſs is 
in lieu of an entry. Lide (e) 15 E. 3. Aſſiſe 95. & 15 AM. 
12. quod vide Brock ſeiſin 38. If the diſſeiſee releaſes to the 
diſſeiſor upon condition, and afterwards the condition is 
broken, the diſleiſee ſhall] have aſſiſe for the firſt diſſeiſin, as 
appears by 17 Aff. 2. & 17 E. 3. 2. where in aſſiſe of land the 
tenant pleaded the releaſe of the plaintiff, the plaintiff plead- 
ed a defeaſance of the releaſe upon a certain condition, and 
pleaded performance of the condition, and ſo maintained the 
aſſiſe, which proves that by the performance of the condition, 
and the bringing of the aſſiſe, the right which was releaſed 
upon condition was reveſted in the plaintiff for without a right 


he could not have aſſiſe, and ſo the ancient ſeifin ſufficient. If 


a man grants over divers and ſeveral rents, and the tenant at- 
torns, and gives 1d. in the name of ſeiſin of all the rents, it is a 
good ſeiſin for all to have (f) afliſe, and yet no rent was due or 
payable at that time, and u her ewith agrees 22 Aſſ. 66, And yet 
if there be lord and tenant by fealty, and 20d. rent, and the lord 

grants 


ö 
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grants over his ſeigniory, and the tenant pays 2d. to the 
grantee in name of ſcilin of his rent, yet at the rent- day the 
lord ſhall have his whole rent of 20 d. for the 2d. cannot be 
(a) parcel of the rent, for no rent is due or payable till the day, 
and yet it ſhall enure to this purpoſe, /c. to give ſciſin of the 
rent. Vide 34 H. 6. 42. a. 37 H. 6. 38. b. Br. Seiſin 15. 5 E. 
4. 2. a. 25 E. 3. 44. b. by Hil. 20 E. 3. 31. 22 Afi. 66. Lit. 
lib. 3. cap. Attorn. 127. a. b. Then it was moved, if ſeiſin of 
ſealty in the caſe at bar is ſeifin of all the other ſervices within 
the ſtatute of“ 32 H. 8. cap. 2. by which ſlatute 1t is provided, 
that none ſhall have a writ of right of the ſeiſin of his anceſtor 
or predeceſſor, unleſs the ſeiſin was within (5) 60 years before 
the tele; nor any writ of Mortdanceſtor, Aiel, Coſinage, or 
writ of Entry ſur diſſeiſin, unleſs the ſeifin was within 50 years 
before the ze/te;z nor any action of his own ſeiſin or poſſeſſion, 
unleſs within (c) 30 years; nor any avowry, or conuſans for 
any rent, ſuit, or fervice, unleſs ſeiſin was had within 50 years 
before the avowry made: in all which four branches this word 
(ſeiſin) is ſpoken indefinitely, and therefore it the act had not 
gone further, this word (ſeiſin) ſhould be conſtrued according 
to the ſubject matter, ſometimes for actual Jeilin, and fome- 
times for ſeiſin in law; and therefore as to the writ of Right, 
writ of Mortdanceſter, Atel, &c. Aſſiſe, &c. it thould be in- 
tended of an actual ſeiün, and not of a ſeiſin in law; ſo that 
the three firſt branches arg to be intended only of an actual ſei- 
ſin, and the- fourth branch concerningavowries extends to ſeiſins 
in law, as well as to ſeiſins in fact, or actual ſeiſins: but the 
words of the act (upon which the doubt ariſes) go farther, /c. 
And be it further enacted, that if any perſon or perſons ſhall 
ſue any of the ſaid actions, writs, &c. or make any avoary, 
conuſans, preſcription, or claim for any rent, ſuit, ſervice, or 
other hereditament, and cannot prove that any of his anceſtors 
or predeceſſors were in actual poſſeſſion, or ſeiſin of or in the 
ſame lands, tenements, rents, ſervices, &c. within the years 
before limited by this act, and in manner and form aforeſ. if it 

be traverſed or denied by the plaintiff, demandant, avowant, 
or by the party tenant, or defendant, that after ſuch trial had, 
the party and his heirs ſhall be barred of all ſuch writs, actions, 


avowries, conuſans, preſcription, title and claim for the fame 
lands, tenements, and hereditaments, &c. And it was objeck- 


ed, that theſe words (actual poſſeſſion of ſeiſin) exclude teitin 
in law, and therefore this act has altered the common law: 
for although at the common law, ſcifin in law was ſuthcient to 
make avowry, yet this = allows only of actual poſſeſhon 

| 3 | or 
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or ſeiſin; and the reaſon of it, as was ſaid, was becauſe actual 
ſeiſin is the ſure cogniſance and enſign of right: but if the 
ſeiſin of the fealty ſhould be ſeiſin for all the other ſervices, 
then would contention ariſe what were the other ſervices 
(which peradventure were never done) and which cannot be 
known by any ſeiſin had of them. And therefore it was ſaid, 
that this act by expreſs words extends only to actual poſſeſſion 
and ſeiſin, and not to relieve thoſe who for ſo long time have 
neglected to have actual ſeiſin of their ſervices, and eſpecially 
of ſuit, which ought to be done twice every year: and it was 
ſaid, that it was cro/ſa & ſupina negligentia, which this law did 
never intend to relieve ; for as it is commonly ſaid, vigilanti- 
bus (a) & non dormientibus jura ſubueniunt. To which it was 
anſwered and reſolved per totam curiam, that ſeifin in law was 
ſufficient to make avowry within the intention and the letter 
alſo of the act; for the intention of the act was to limit the 
time within which ſeiſin ought to be had, and not to exclude 
any ſeiſin which was lawful ſciſin by the common law, and 
that appears by the preamble, for there it is ſaid, “ foraſmuch 
c“ as the time of limitation, &c. extend, and be ſo far, and ſo 
« long time paſt, that it is above the remembrance of any 
living man, &c.” Alſo the former acts of limitation, /cl. 
W. 1. cap. 38. W. 2. cap. 2. & 46. do not exclude any man- 
ner of ſeiſin which was ſufficient at the common law. Alſo 
it is not againſt the letter of the act; for the three firſt branches 
extend to actual ſeiſin, and the fourth extends as well to ſeiſin in 
law as to actual ſeiſin: then the ſaid words of the act, ſe. ** actual 
© poſſeſſion, or ſeiſin“ in the disjunctive, makes a diſtinction 
between actual poſſeſſion which refers to the three firſt branches 
and a ſeiſin, be it actual or in law, which refers to the ſourth, 
ſo that actual is coupled with poſſeſſion, and ſeiſin is disjoined 
by this word (or) and ſtands of itſelf indefinitely, & es potius, 
becauſe the words ſubſequent are, “and in manner and form 
as 18 aforeſaid,” which words refer actual poſſeſſion or ſeiſin 
to the ſaid four branches precedent, ſo that reddendo fingula 


fingulis, all ſtands well together. 2. It was reſolved, that the 


ſaid act doth not extend to ſuch rent or ſervice which by the 


common poſſibility may not happen or become due within 60 


years: as if a ſeign. conſiſts of homage (4) and fealty only, for 
the tenant may live above 60 years aſter they are done; fo if the 
ſervice be to cover the lord's hall, (c) or to go with him when 
there ſhall be war between the King and any of his enemies, 
ſuch caſual ſervices which by common poſſibility may not 
happen within 60 years are not within this act. The ſame law 
of (4) formedon in diſcender, for the tenant in tail may 

live 
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live 60 years aſter diſcontinuance, and although in faite he 

dies within the time, fo that the iſſue may bring his formedon, 

and although the iſſue does not proſecute any writ within the 

time, yet the iſſue may bring it at any time, for by common 

poſſibility the writ of (a) formedon in diſcender was not within (a) * wag 
the ſtatute, as it is adjudged in Fitz. William's caſe, M. in 3g. * 
10 & 11 Eliz. which is now reported by the Lord Dyer, fol. 1 4nd. 16. N. 
278. Alſo there it is ſaid, that the ſeiſin of the donee was never — 1 
traverſable : the ſame law of homage and fealty, and other ſuch C Ad. 1! * 
accidental ſervices, although they become due within the time 21 Jac. cap. 16. 
limited by this act, and by lacheſs of the lord no ſciſin is had * Pyer 290, 291. 
of them, yet he may deſtrain for them when he will, for they 

are not within the purview of the act: the fame law, if the 

lord releaſes to the tenant, as long as ] S. has heir of his body, 

and 60 years paſs, and afterwards J. S. dies without heir of his 

body; in this caſe although the 60 years are paſt, yet he may 

diſtrain, for it was impollible that he thould attain to any ſeiſin 

within that time, & (6) impotentia excufat legem. And a man ** Co. 98. a. 
may hold by homage and fealty, and they (ball never be done 7 Co. 21. b 68.2, 
by him. As if land held by homage and fealty is conveyed to 8 Co. 172. b. 

a Mayor and Commonalty, or other (c) Corporation aggregate 9 on 0 e 
af many, in this caſe they hold by homage and fealty, but they 6, 8 — 
cannot do them. And therefore although they have enjoyed Hard. 387. 

the land above 60 years, yet if they alien the land, the lord Ce. Lin. = 
may diſtrain for the homage and fealty, vide 33 H. 8. Br. 7.500%" 
Fealty 15. And it was agreed, that the writ of cheat, (d) 10 Co. 32. b. 
ce/ſavit, or writ of (e) reſcous, are not within this act, for in theſe (4) Li. Rep. 
writs the ſeifin is not traverſable, but the tenure. Alſo in writs 51 n 
of eſcheat and cefſavit they demand the land, and cannot alledge 

any ſeiſin in the ſame land, &c. as the ſtatute ſpeaks, and 

therefore theſe writs are not within the ſtatute, ſor the act ex- 

tends only to ſuch writ where the demandant or his anceſtors 

may have ſeiſin of the land in demand within the time of the 

limitation preſcribed by the act, and the ſtat. doth not compel 

them to any impoſſibility. And it is agreed in 21 H. 6. 22. a. 

that in a writ of eſcheat (/) or ceſſavit, the demandant ſhall not Fi. CeT+- 
alledge eſplees, and the reaſon is, becauſe he claims the land by t é. 1 — 
reaſon of his ſeigniory, and not by any ſeiſin of the land in him, —＋ 1 * 
or any of his anceſtors. So nota, altho? the lord was not ſeiſed of 

his ſervices within the time of the limitation, yet if the tenant 

dies without heir, the land ſhall eſcheat, for at the time of the 

eſcheat the ſeigniory remains, altho' there wanted ſeiſin; and 

in the ſame cate, if the tenant ceaſes for two years, and the 

land is not open and ſufficient to his diſtreſs, the lord ſhall 

have ce/avit although he wants ſeiſin of his ſervices, for 
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in ceſ/avit ſeiſin is not traverſable, 8 E. 3. 46. F. N. B. 209. 
E. vide in 10 & 11 El. Dyer 278. And although the lord was 
never ſeiſed, yet becauſe the ſeignory remains, if he diſtrains, 
the tenant ought not to make reſcous, as ſome opinions are 
in 40 E. 3. 33. a. 6R. 2. Reſcous 10. 22 H. 6. 2. b. 6 E. 4. 
II. b. 7 E. 4. 20. a. But it was reſolved, that if nothing is 
behind, and the lord deſtrains, the tenant may make (a) 
reſcous; or if he often diſt rains fo that he cannot manure his 
land, he may have his aſſiſe de (6) multiplici diſtriftione and 
that in ſuch caſe the tenant may make reſcous as divers judg- 
ments have been given. Vide 2 H. 4. 21. b. 8H. 4. 1. 4E. 
6. Diſtreſs 75. Br. by the Juſtices. Vide 31 E. 3. Reſcous 17. 
39 E. 3. 45. 39 H. 6.7. F. N B. 102. E. 27 Al. 51. 28 Aſſ. 
505 Nota reader, a great doubt in our books well reſolved; 
ut for wrongful diſtreſs where nothing is arrear, the tenant 
ſhall not have an action of (c) treſpaſs vi & armis againſt the 
lord, for that is prohibited by the ſtatute of Marlebr. cap 3. non 
ideo puniatur dominus per redemptionem. And if lord and tenant 
are by fealty and 28. rent, and the lord by encroachment, /c. 
by voluntary payment of the tenant gets ſeiſin of more than he 
ought to have, the law ſo greatly favours ſeiſins and poſſeſ- 
ſions, that he ſhall not avoid this ſeiſin had by encroachment 
in (dj avowry, unleſs it is in the caſe of the (e) ſucceſſor, as 
4 E. 2. Avowry 204. is agreed; and in caſe of the iſſue /) in 
tail, as is held in 20 E. 3. Avowry 131. Butſeifin byencroahment 
ſhall be avoided in Aſſiſe, (g) and Ceſſavit. Vide 22 Aſſ. 68. 22 
E. 3. 18. 28 Aſſ. 33. 12 E. 4. 7. 20 H. 7. 11. 10 H. 6. 3. 
b. the ſame law in treſpaſs. Alſo if he diſtrains, fc. for the 
due rent and the encroachment alſo, for the whole rent arrear; 
the tenant may tender that which is due of right, and may 
make reſcous if the lord will not accept it, vide 12 E. 4. 7. 5 
E. 4. 62. 87. and ſhall not be driven to ne injuſle vexes, or con- 
tra formam feoffamenti, as his caſe is; but it ſhall be avoided 
in an action brought by the lord for the reſcous, or in treſpaſs 
brought by himſelf for the diſtreſs for the ſum which was en- 
croached, and which of right was not due. But if the lord 
encroaches more by (+) coercion of diſtreſs than he ought to 
have, (although the coercion be to his goods) yet he {hall avoid 
ſuch ſeiſin in avowry, vide 10 E. 3. 26. 12. 22 E. 4. 7. Long 
555 4. 87. 20 E. 4. 17. 8 H. 6. 18. 30 H. 6. 5. 10H. 7. 11. 
low. Com. 94. b. in Woadland's Caſe. 3. it was reſolved, 
that altho' a man has been out of poſſeſ. of land for 60 years, yet 
if his entry is not tolled he may well enter, and bring any action 
of his own poſſeſſion, for the firſt clauſe doth not bar any 
right, but prohib. that no perſon ſhall ſue, have, or maintain 
2ny writ of right, or make any preſcription, title, or Ng 
or 
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for any lands, tenements, rents, commons, &c. of the poſ- 
ſeſſion of his anceſtor and predeceſſor, but only of the ſeiſin of 
of ſome of his anceſtors within 60 years : but if his entry is 
congeable, and he enters, he may have an action of his own 
poſſeſſion : and the ſirſt and ſecond clauſes extend only to 
ſeiſin ance/tre/, and not to a writ of right brought of his own 
ſeiſin. And the third branch extends only to actions of his 
own poſſeſſion, and not to entries; the fourth to avowries, and 
the filth to formedons and certain actions there mentioned. 
Nota reader, foraſmuch as by theſe reſolutions it appears, that 
the ſervices of homage and fealty are not within the act of 32 
H. 8. and that ſeiſin of rent, or other annual ſervice is ſeilin of 
homage and fealty, and that ſeiſin of homage or fealty is 
ſeiſin of all ſervices annual or not annual; thence it follows, 
that when the tenant has done homage or fealty, (which the 
lord may compel him to do) it ſhall be ſeiſin of all other ſer- 
vices, as to make avowry, which of right ought to be done, 
although the lord, nor any by whom he claims have had ſeiſin 
within 60 years. 


[See the late ſtatute touching entries and claims, &c.] 
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AcTioNs for SLANDER, 22. 


The Lord CRomwELL's Caſe. 


Trin. 20 Eliz. Rot. 28. 


1 e In the King's Bench. 

well v. Denny, 

Poph. 69. 

r EN RM Lord Cromwell brought an action de ſcandalis 


mag natum againſt Ed. Denny Vicar of Northlinham in 

* Note, this fat, the county of Norfolk, tam pro dom” Regina, quam pro * ſeipſo; 
is not of record and declared upon the ſtat. of 2 R. 2. CaP- 5. that if any con- 
in the 8 K trive aligua falſa nova, horribilia & falſa nuncia de prælatis, du- 
45 Sod ot me cibus, comitibus, & aliis proceribus 4 & Magnatibus regni, &c. 
Pryn. contra. by which debate may ariſe betwixt the Lords and Commons 
+ See Cro. Car. (which God forbid) by which danger, miſchief, and deſtruc- 
Palm. $65. tion may happen to the whole realm, &c. and guicunque contra 
fecerit, ſhall incur the penalty of ihe ſtat. of W. 1.c. 33. And 

(a) Cro. Car. the defend, was charged that he ſaid to the plaintiff (a) then 
136. a baron of the realm, <* It is no marvel that you like not of me, 
(5) Dog. pla. for you like of thoſe that maintain (6) ſedition againſt the 
20, 21. 3 Bulſt. “ Queen's proceedings.“ The defendant juſtified the words, 
upon which the plaintiff demurred, and the bar was held 
inſufficient. And term” Trin anno 23 Eliz. in arreſt of judg- 
ment it was moved by the defendant's counſel, that the de- 
claration was inſufficient, becauſe the ſaid act of 2 R. 2. was 
(e) DoR. pla. 93. (c) miſrecited ; for the words of the act are, Si aſcun controver 
340. aſcun faux nouvelles & horribles & faux meſſoinges, which word 
\- yr ge 5, (a) (meſſoinges) he who tranſlated the ſtatutes at large into Eng- 
x36. 3 Bulſt, 91. liſh, has tranſlated (meſſages) which was the reaſon that he 
*Twas made on who drew the declaration in the caſe at bar inſerted the ſaid 
— word (e) (nunca) where it ſhould be mendacia. 2. The ſaid act 
John of Gaunt faith, and whoſoever ſhall do it, ſhall incur, &c.” And the 
and W. Wick- plaintiff in his declaration faith, & guicung; contra fecerit, which 
—— — is as much as to ſay, who ſhall not do it ;” but againſt that it was 
with illegitima - Objected, that the ſaid act was a private act, it concerning only the 
c &c. 8 prelates, 


427. 
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elates, nobles, and certain great officers, whereof the court 
would not take notice ex officio ; and therefore the court ought 
to take the act as the party has alledged it: but it was reſolved 
by Wray Chief Juſtice, Sir Thomas Gaudy, & rotam curiam, 
that it was ſuch an act, whereof the (a) court ought to take 
notice; and es magis becauſe it by a means concerns the King 
himſelf. 1. Foraſmuch as it touches the prelates, nobles, and 
great officers, which are of the King's council, and of emi- 
nent qualities, and ſerve him in ſo high and honourable offices 
which they have under the King, and by his royal authority 
have the adminiſtration of juſtice to his ſubjects, by which it 
appears that the ſlandering of them principally concerns the 
King himſelf in his royal government. 


for he is the head of the realm ; and theſe are the reaſons tha 

always ſuch actions de ſcandalis magnatum have been brought 
upon the ſaid ſtat. tam (b) pro domino rege quam pro ſeipſo, and 
of all ſtatutes which concern the (c) King, the Judges ought 
to take notice. It was likewiſe reſolved that if the act was 
private, and that the court ought to take it to be ſuch as is 
alledged ; then the ſaid act was againſt law, and reaſon, and 
therefore void : for as it is alledged, thoſe who do not offend 
ſhall be puniſhed, and that was condemnare inſontem & demit- 
tire reum ; wherefore judgment was given againſt the plaintiſf 
guod nibil capiat per billam. And afterwards the plaintiff brought 
a new action, and amended the faults of the declaration: 
and then the court was moved that the ſaid words were not 
actionable, becauſe it might well be that the plaintiff meant 
liking of ſome perſons which maintain ſedition againſt the 


2. Foraſmuch as the? 


ſtatute faith, that danger, miſchief, and deſtruction may a 22 
happen to the whole realm, &c. that alſo concerns the Kiogs fore 


(a) Hob. 226, 
310. Doct. pla. 
336, 337, 338, 
339. 8 Co. 28. a. 
d. Poſtea 76. a. 
b. 77. a. Ploud. 
231. as 


22 


"Te 

AomuSio 

— — * 
- 


(5) Dot. pla. 
340. 

(e) Poſtea 77.4. 
8 Co. 28. a. 


Queen's proceedings, and yet he did not (4) know that they (4) palm. 278. 
maintain ſedition, nor do the words import that the plaintiiF Cro. El. 52, 251, 
knew that they maintained ſedition. And it was ſaid, gun 497, Lag 
ſenſus verberum eft duplex, ſcil. mitis & aſper ; & verba ſemper N 29. Ne. 64. 


accipienda ſunt in (e) mitiore ſenſu. To which it was ſaid, that ( 4 Co. 20. a, 


ſedition is a publick thing. Et dicitur ſeditis ( quoſi-ſeorſum Best 278, 
itio magni populi, quando tur ad manus, which is notably de- * Hutt, 38, 
{cribed by the poet: 65, 113. 


Ac veluti magno in populb cum ſæpe coorta eff 
Seditio, ſævitque animis ignobile vulgus, 
Jamgue faces & ſaxa valant, furor arma min iſtrat. 
Virg. En. 
By which ſedition (being ſo publick and violent) it was 
ſaid that by common intendment the plaintiff had notice 
of it; and it is not like felony or murder which may 


be clandeſtine, and done in ſecret. But as to that, the Judges 
did not deliver any opinion, for they ſaid, that upon ar- 


gument and conſideration they might alter their opinion 
which 


Virgil 1 ZEneid, 
1 Roll. 71, 72, 
73 1 Mod. Rep. 
19, 27. Poph. 
211. Palm. 29. 
( Rubw. 
Collect. Append. 
19, 20, &c, 
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— 2 
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. Doct. pla. 


20, 21. 


(5) Doct. pla. 
20, 21. 


3 Willon 177. 


cc DoRt.pla.21. 


9 pla. 2 1. 
oſlea 14. a. 


ſe Doct. pla. 
20, 21. 
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which they now conceived, which would be dangerous te 
the party; and therefore they ſaid to the defendant's coun- 
ſel, be well adviſed, and plead, or demur at your peril 
wherefore they pleaded a ſpecial juſtification, (weil knowing 
that the other matter would be ſaved to them) and the effect 
of the juſtification was, that the defendant was Vicar of 
Northlinham, which was a benefice with cure, and that the 
plaintiff procured J. T. and J. G. to preach ſeverally in the 
church of Northlinham, who in their ſermons inveighed 
againſt the Book of Common Prayer, which was cltabliſhed 
by the Queen and the whole parliament in the firſt year of 
her reign, and affirmed it to be ſuperſlitious and impious, &c. 
upon which the plaintiff and defendant ſpeaking in the ſaid 
church of theſe ſermons, becauſe the Vicar knew they had 
no licence, nor were authoriſed to preach ; when they were 
ready to preach, before their ſermons forbad thein, but they 
by the encouragement of the plaintiff proceeded : the plaintiff 
ſaid to the defendant, ** Thou art a falſe varlet, and 1 like 
& not of thee ;”” to which the vicar ſaid, ** It is (6) no mar- 
< vel though you like not of me, for you like of theſe mmnuends 
& pred” J. T. and J. G. that maintain ſedition, Cinnuendo 
« ſeditioſam illam doctrinam) againſt the Queen's proceedings;“ 
and ſo juſtified: and it was moved by the plaintiſf's counſel, 
that this bar was inſufficient for two reaſons, 1. That the 
matter of juſtification was inſufficient, becauſe (as has been 
ſaid) ſedition cannot be committed by words, but by publick 
and violent action. 2. If the matter of juſtification was ſuffici- 
ent, then upon the ſaid dialogue between the plaintiff and de- 
fendant the defendant is not guilty : but it was ſaid, that ſuch 
juſtification dialogue-wiſe had not been ſeen before; but if 
the truth of the cauſe is ſuch, he ought to plead nt guilty, 
and give the ſpecial matter in evidence. But if he will 
juſtify, he ought to juſtify the words in the ſame ſenſe they 
import upon the matter alledged in the declaration, As if a 


man brings an action on the caſe for calling the plaintiff (c) 


murderer; the defendant will ſay, that he was talking with 
the plaintiff concerning unlawful hunting, and the plaintiff 


confeſſed that he killed ſeveral hares with certain engines ; to ' 


which the defendant anſwered and ſaid, ** Thou art a mur- 
«© derer,“ (innuendo the killing of the ſaid hares) this is no 
(4) juſtification, for he does not juſtify the ſenſe of the words 
which the declaration imports, and therefore he ought to plead 
not guilty : but as to that it was anſwered by the defendant's 
counſel, and reſolved by the whole court, that the (e) juſtifi- 
cation was good, For in caſe of ſlander by words, the ſenſe 
of the words ought to be taken, and the ſenſe of them appears 
by the cauſe and occaſion of ſpeaking of them: for ſenſus 
verborum ex cauſa dicendi accipiend eft, & ſermones ſemper acci- 


piendi 
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piendi ſunt ſecundum ſubjectam materiam. Then in this caſe 

the defendant's counſel have well done to ſhew the ſpecial 
matter by which the ſenſe of this word (ſedition) appears 
upon the coherence of all the words, that it was in the defen- 
dant's meaning, the faid ſeditious doctrine againſt the Queen's 
proceedings, ſcil the ſaid act of parliament de anno primo, by 
which the Book of Common Prayer was eſtabliſhed, and that 

he did not mean any fuch public or violent ſedition as has 
been deſcribed, and as ex vi termini per ſe the word itſelf im- 

rts; and it was faid, God forbid that a man's words ſhould 

be by ſuch ſtrict and grammatical conſtruction taken by par- 

cels againſt the manifeſt intent of the party upon conſideration 

of all the words, which import the true cauſe and occaſion 
which manifelt the true ſenſe of them; quia gue ad unum finem 
loquuta ſunt, non debent ad alium detorquert : and therefore in 

the ſaid caſe of murder, the court held the (a) juſtification (a) Dog. ple. 
good ; and that the defendant ſhould never be put to the ge- 21. Antea 13. 5. 
neral iſſue, when he confeſſes the words and juſtifies them, 
or confeſſes the words, and by ſpecial matter ſhews that they are 

not actionable. And although he varies from the plaintiff in 

the ſenſe and quality of the words, yet it is no cauſe to drive 

him to the general iſſue: as in maintenance, the plaintiff 
charges the deſendant with unlawful maintenance, the defen- 

dant may juſtify by reaſon of a lawful maintenance, and may 

not plead the general iſſuę: wherefore the plaintiff replied and 

ſaid, 22d pred* Edwardus Denny dixit propalavit & prædicta 
verba, &c. de injuria ſua propria abſque tali cauſa, and there- 
upon iſſue was joined; & poſiea partes concordaverunt ; and 

this was the firſt cauſe that the author of this book (who was — 
of counſel with the defendant) moved in the King's Bench. 5 

In this caſe, reader, you may obſerve an excellent point of Teo / 
learning in actions for ſlander, to obſerve the occaſion and A ume 


cauſe of ſpeaking of them, and how it may be pleaded in the , peex Sim 6 


defendant's excule. 2. When the matter in Tact will clearl 


— —REs 7 | 
ſerve for your cſient, although your opinion is that the plain. <<< 7 
tiff has no cauſe of action, yet take heed you do not hazard ee 


4 — C A 
the matter upon a demutrer; in which, upon the pleading, FS LE 
and otherwiſe, more perhaps will ariſe than you thought of; 
but firſt take advantage of the matters of fact, and leave mat- 
ters in law, which always ariſe upon the matters in fact « | = 
ultimum, and never at firſt demur in law, when after trial of ue 


the matters in fact, the matters in law (as in this caſe it Dock. pla. 116 
was) will be ſaved to you, 


Cutler 


— 


134, 191, 356. 


143, 820, 821. 
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| Cutler and Dixon. 
2. It was adjudged, that if one exhibits articles to Juſtices of 
M. 2 & 28 El. peace againſt a certain perſon, containing divers great abuſes 
in B. R. Cutler and miſdemeanous, not only concerning the petitioners them- 
2 Bur. 80g to ſelves, but many others, and all this to the intent that he 
. ſhould be bound to his good behaviour ; in this caſe the party 
js; hog wo . accuſed ſhall not have for any matter contained in ſuch articles 
n any action upon the caſe, for they have purſued the (a) ordi- 
x51, 185. Cro. dinary courſe of Juſtice in ſuch caſe: and if actions ſhould 
* x — be permitted in ſuch caſes, thoſe who have juſt cauſe of com- 
24, 704, g, plaint, would not dare to complain for fear of infinite vexa- 
432. Godb. 240, tion. R. Q. A. 50. 
1 Buckley and Wood. 
. Wn” The caſe was, that Owen Wood exhibited a bill in the 
188, 189.1Sand, Star-chamber againſt Sir R. (5) Buckley, and charged him 
. 4 153. with divers matters examinable in the ſame court; and fur- 
7820, , ther. that he was a maintainer of pirates and murderers, and 
2 Inſt. 228, a procurer of murders and piracies, which offences were not 
3 determinable in the Star- chamber: Sir R. Buckley brought 
den 7 77. an action on the caſe againſt Owen Wood, and declared that 
BI. . El. the ſaid Owen had exhibited the ſaid bill, containing (inter 
Buckley & Wood. alia) that the ſaid Rich. was a maintainer of pirates and mur- 
—* * derers, and a procurer of murders and piracies, and that the 
res 23% ſaid Owen at B. in the county of Salop, ſpeaking of the matters 


247, 248. a And. x : a : 2 7 . NT 
28. Moor 7505, Contained in the ſaid bill, ſaid in auditu guamplurimor*, that 


| 706. 2 Brownl. the ſaid bill and matters therein contained were true: the 


= 223 defendant confeſſed the exhibiting of the bill in the Star- 
chamber, and that he in the faid court at Weſtminſter ſaid 
the ſaid words; ab/que hoc that he ſpoke the words in the 
county of Salop, before or after the day mentioned in the de- 
(c) Cr. El. 230. claration, by which he excluded the (c) day itſelf and anſwered 
Doc. pla.21, 55. not to it, for which cauſe the bar was held inſufficient per 
totam curiam. And it was reſolved per totam curiam, that for 
any matter contained in the bill that was examinable in the 
ſaid court, no action lies, although the matter is merely 
(4) March 96, falſe, becauſe it was in (d) courle of Juſtice: and this agrees 
77 ge op with thETpimon in 11 Eliz. Dyer 285. and with che judg- 
5 8 ment in Cutler and Dixon's caſe before. 2. It was reſolved 
231, 248. Cr. and adjudged, that for the ſaid words not (f) examinable in 
= 134, 191, the ſaid court, an action on the caſe lies, for that cannot be in 
2 5. a courſe of juſtice; for the court has no power or juriſdiction 
x Bulft. 151, © to” do that which appertains to juſtice, nor to puniſh the 
185. 3 Bultr. ſaid offences, and if ſuch matters may be inſerted in 


on 7 ar bills exhibited in ſo high and honourable a court, in 


61. Palm. 145, great flander of the parties, and they cannot anſwer it 


188, 189. 1Sand, to 


132. 2 Sid, 163. 
3 25 2 143, 820. $21. (e) Dyer 28 5. pl. 37. Kelw. 36, 37, 38. Cro. El. 230. (f) Hob. 


267 Cr. El. 248, 836 Cro. Jac. 134, 432. 2 And. 28, 29. 2 Brownl. 100. 1 Rol. 34. Hob. 206. 
2 Inſt. 228. Moor 143, 796. 1 Vent. 25. 
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to clear themſelves, nor have their actions as well to cleat 
themſelves of the crimes, as to recover damages for the great 
injury and wrong done them, great inconvenience will enſue ; 
but the ſaid libel without any remedy given the party will 
remain always on record, to his ſhame and infamy which 
will be full of great inconvenience. Alſo by the law no mur- 
der, or Piracy can be tried on any bill exhibited in Engliſh, 
but the offender ought to be indicted for it, and thereupon to 
have his trial ; and therefore he who preferred this bill has 
not only miſtaken the proper court, but the manner and na- 
ture of exhibiting the ſaid bill (as to the ſaid clauſes) has not 6 c. 169, 
any appearance of an ordinary ſuit in courſe of juſtice: but if 5 Co. 57. 
a man brings an appeal of murder, returnable in C, B. for 
3 that no action lies; for although the writ is not returnable 
"IM before competent judges who can do juſtice, yet it is in the 
nature of a lawſul ſuit, namely, by writ of appeal. And 
1 afterwards judgment, was given for the plaintiff. And ſo in 
| the like caſe, Trin. 21 Eliz. Rot. 561. inter Bowes (a) & (a) Cro. El. 
Standen, it was reſolved per totam curiam in B. R. in the like 2 248. 2 
1 caſe on a bill preferred in the Star- chamber; but the parties 2 
j agreed and no judgment was entered. And upon the ſame 
. judgment O. Wood brought a writ of error in the Exchequer- 
chamber; and there it was reſolved that upon the ſaid matter 
Sir R. Buckley might have had a good action : but in this 
caſe, he has not alledged the matter in a ſufficient manner, 
for the action was not grounded upon the bill exhibited at 
Weſtminſter, but becauſe he ſaid in the county of Salop, in 
"2 auditu quamplurimorum, that his bill was true, without expreſſ- 
2B ing the ſaid matters in particular contained in the bill on 
4 which the action was intended to be grounded, ſo that they 
who heard only the ſaid words, that his bill was true, could 
not without ſaying more, know the ſaid clauſes that were 
| flanderous to the plaintiff; and for this cauſe the judgment Co. Ent. 24. nu. 
was reverſed, 21. 
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Stanhope and Blith. 4. 

The plaintiff reciting in his declaration, that whereas he p. 27 El. Stan. 
was a Juſtice of Peace, Surveyor of the duchy of Lan- bope Blith in 
caſter, and had divers other offices: the defendant ſaid of ” 8 | 
him, „M. Stanhope hath but one manor, and that he hath Fl. 192, 603, 5 
e gotten by ſwearing and forſwearing:“ and it was adjudged 888. Winch. 
that the ſaid words were not actionable. 1. Becauſe they were 724 $ £008, 
too general; and words which ſhall charge any one wit he 


an action, in which damages recovered, ought to 


have convenient certainty, 2. The defendant doth not 
charge the plaintiff with ſwearing or forſwearing, for he 
may 
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an 


ied to the 
: N be (II a lie if men ang 
: an action ought to mages 
Skinner. 124. which * ollection or inference ; for the damag 
Plain, ben by collection of e to the damage 
ought to be given to t © xg If one charges another that 
. ec ne Ana e if By 15 not actionable for two rea- 
I. 299 he has (a) forſworn himſelf, 75 ks he A ieee ee 
2 ob Mm fons. 1. Becauſe he may be r eneralibus ſeu dubiis efl 
800 340. tion, quia N „ . 4 r Wok anger | or 
Yeiv. 27. Cro. ferenda. 2. it is an himſelf: as if one ays 
— | P hat another has forſworn himſelf ; let, vel 
0 e to ſay, that R oy. gue, or a varlet, 
Pes. 211 Noy of — that he is a villain, or e 3 action, for (5) 
Bulſt. 40. Ot Al ſuch like will not maintain: os 
34. 1 Bulſt. 4 imilia, theſe or ſuc n if one ſays of another, 
3 Init,166, Hutt Aimilia, the lites dirimere but i Cook a 
4,44. Hob. bon judicis efl li hat he has forſworn himſelſ in 
283. r Brownl, he ig (e) perjured, or that ion ſhall be maintained; for by 
<oky wn wy court, for ſuch words an — forſworn himſelf in a judi- 
— 19 7 theſe words it appears that he py tu ſunt, ut res probatione 
— 2 38 . eding . ſed hec ita in promp ren adjudged. 
PT. >. cl proce . heſe caſes have been o q 
337» 376. nn egeant. For all theſe ' lthough flanders an 
Winch, 2 & of And Wray Chief Juſtice ſaid, 1 many times a 
1 Leon. 127. Iſe imputations are to be ſuppreſled, et he ſaid, that the 
x Jones 307. —falſe imp. entum eſi: yet : 
8 (4) verbis ad verbera pervei for ſcandals ſhould not be 
Action ſur le ſolved, that actions for {e: 110 
Caſe 104. Judges had reſolved, ined conſtruction or argument, n 7 
(5) 5 Co. 31. a maintained by any ſtraine foraſmuch as in theſe days they 
718. favour given to ſupport ten ſt, and the intemperance and 
(c Hos 34. more abound than in times My. hominum e/t obviandum : 
wm IE: malice of men increaſe z et ma T7 fant wee and foch 
158, $0, 436. - r books actiones pro ſcand , flanders and of 
foor 365. Vel. and in ou for words of eminent 
r hich are brought, are for w 
n t import. 
. e ER Hent againſt 1 juſlice of Peace; 
(4) Palm. 129, Yeomans charged Hext, 3 54. ay fe, d i I 
„ my ground in e gp not doubt but within two 
— anhiÞ could ſind John Silver, I do of felony;“ and it was ad- 
— 13 Poph. days to arreſt Hext for ſuſpicion he words, 4 That far iy 
210. Latch, 176, judged, that for the * ou 1 — life.” no ation lay for 
2 Bulſt. 262, : d in Allerton, Hext ſcek wes folly upon 
: ground in life” lawfu y up 
000 Go. 14. - tos reaſons, 1. Becauſe he = "ho of him, and fo in (a) 
£9. a, Godb. 278. juſt cauſe, and his land may 2 life is too general, and for 
— - ſenſu. 2. Seeking of his life d by the law: but for 
Poph. art. d ah o puniſhment is inflicted by 
1 Rol. 71, 72, ſeeking tantum no p 


; the aCtion lay, be- 
2 5 the (6) latter words it was adjudged, that 
19, 23. Hutt. 38, 


impriſoned, and his 
cauſe for ſuſpicion of felony he ſhall be imptiſoned, 
"1 Poph. 210 life drawn in queſtion, 
Latch. 176. 
3 Bulſt. 2 62. 


Byrchley 
Godb. 340. 
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Byrchley's Caſe. 

Byrchley being one of the attornies or clerks of B. R. and 6. 
ſworn to deal duly without corruption in his office; the de- M. 27 & 28. El. 
ſendant ſpeaking of the manner of Byrchley's dealing in his * * es 
profeſſion, ſaid to Byrchley, “ you are well known to be a ; 
corrupt man, and to deal corruptly.” 1. It was reſolved that (a) 1 Leon. 
the ſaid words ex cauſa dicendi imply that Byrchley had dealt 336- e 9. 
corruptly in his profeſſion: alſo it was ſaid, gud ſermo relatus 1 pig, 14. 
ad perſonam, intel'igi debet de () conditione perſonæ. And the Poph. 177. 
plaintiff had judgment for two reaſons. 1. Becauſe the ſaid 3 Bulſtr. 266. 
ſcandal touches the plaintiff in his ſaid oath. 2. The ſaid 2 
words ſcandalize him in the duty of his proſeſſion, by — 149. Hetl. 
which he gets his living. Skinner a merchant of London 123 160, 161, 
ſaid of Mynwood Chief Baron.“ That he was a (c) Bet. 48 
% corrupt Judge;” and it was adjudged that the words (%) cr. El. 192. 
were actionable, vide 4 E. 6. Aion ſur le Caſe 112. But it was Cr. Car. 192. 
reſolved in the principal cafe, that if the precedent ſpeech had apy: © "olag 
been, that Byrchley was an uſurer, or that he was another's . 
executor, and would not perform the will, &c. and thereupon (e) Poſtea 19. a. 
the defendant had ſpoke the ſaid words, then no action would Ares EW 
be maintainable for them, which agree with the reſolution in peg Rollcs 
in the Lord Cromwel's Caſe. . Rep. 136. 

Stuckley and Bulhead. Skianer 98. 

Stuckley (4) Juſtice of Peace in the county of Devon, ,, „ r fi 
brought an action on the caſe againſt Bulhead for theſe words; In C8. Schekley 
„% M. Stuckley covereth and hideth felonies, and is not & Bulhezd. 


« worthy to be a Juſtice of Peace:“ and adjudged, that the 1 15. 


action lies, for it is againſt his oath and the office of a Juſtice , Md. rep. 23. 


of Peace, and a good cauſe to put him out of the commiſſion, Cr. Jac. 56. 
and he may be indicted and fined for it. Het. 161. 
Weaver and Cariden. oy 
The defendant ſaid, that the plaintiff was (e) detected for Hil 35. El. Wea- 
perjury in the Star Chamber; and adjudged, that no action „& Carden. 
jay: for an honeſt man may be detected, but not convicted; 228 4 U 


and every one who has a bill of perjury exhibited againſt him Hot. 2. 2 Rol. 


there, is detected. Rep. 142. 


Snag againſt Gee. 9. 

Tbe plaintiff ſhewed ia his declaration, that the defendant H. 39 El. in c. B. 
had a wife yet living, and that the defendant ſaid of the plain- Snag v. Gee. 
tiff, “ thou haſt killed my {f) wife, thou art a traitor.” And 2 = * 
as to theſe words, thou haſt killed my wife,” the defendant 1 Jones 205. g 
demurred in law; and it was adjudged, that no action lay; Euch. 159, 160. 
and the difference taken when the wife was living (as in this NO + 
caſe it appeared ſhe was) and when ſhe was dead; for when f. on. 358. 3 
ſhe is alive no action lies, although the defendant ſays, that the March 109. 
plaintiff has murdered her; for then it appears that no murder 
of her can be committed, nor the defendant in any jeopardy, 
and fo the words vain, and no ſcandal or damage to the 
plaintiff, 
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10. 
Tr. 40 El. In 
C. B. Eaton v. 
Alien 

(a) Cr. Car. 
110.Cr. Eliz. 


684. 

(5) Cr. El. 49. 
Moor 419. 

2 Bulſt. 206. 

3 Bulftr. 167. 
Lane 98. 

(c) Cr. Eliz. 
191. 3 Bulſt. 
167. 


(4) Mocr 142. 
x Leon. 157. 

2 Siderf, 22, 31. 
x Anderſ. 121. 


(e) Poſter 19. b. 


Cr. Car. 140. 


1 Jones 195. 
1 Siderf. 231. 


Actions for Slander. Part IV. 
| Eaton againſt Allen, 

The defendant ſaid of the plaintiff, “ he is (a) a brabler 
e and a quarreller, for he gave his companion counſel to make 
a deed of gift of his goods, to kill me, and then to fly out 
<« of the country, but God preſerved me.” And it was ſtrong- 
ly urged that the action ſhould be maintainable, and divers 
caſes cited; one of the Lady (6b) Cockeyn, M. 32 & 33 El. in 
B. R. for theſe words, © my Lady Cockeyn offered to give 
e poiſon to one to kill the child in her body.” Another inter 
Tibots & Heyn in Glouceſter for theſe words, “ (c) Tibots 
& and another did agree to hi:e one to kill 5. B.“ Alſo Car- 
dinal's caſe, for theſe words, © if I bad conſented to M. Car- 
« dinal, T. H. had not been alive:“ and the Lord Lumley's 
caſe; * my Lord Lumley (4) hath gone about to take away 
«© my life againſt all Chriſtian dealing.“ But upon great con- 
fideration and adviſement it was adjudged that in the princi- 


pal caſe the words were not actionable: for the purpoſe or (e) 
intent of a man without act is not puniſhable by Jaw. et ub: 
non 4 lex, thi non t tranſoreſſn quoad mundum. And although 


for ſuch conſpiracy he might be puniſhed in the Star Chamber, 


Leer dhe WW * * 


| 10 that is by the abſolute power of the court, and not by the or- 
dinary courſe of the law. Nota bene, this caſe, and the cauſe 
1 and reaſon of this judgment. 
1 DO againſt Gardiner. 
| 3 The plaintiff declared, that ſhe was a virgin of good ſame, 4 
"thi! Tr. 35 El. Dayis &c. and free from all ſuipicion of incontinency, &c. And g 
+ W100 v. Gardiner. whereas Anthony Elcock citizen and mercer of London, of the 
"ot! _ ſubſtance and value of 3ocol. deſired her for his wiſe, and 
0 olles Rep. z4, . : 
(HH 35, 119. Moor had thereupon conferred with John Davis her father, and was 
10 7 409. Cr. Car. ready to conclude it, the defendant (præmiſſarum non ignarus) 
| . to defame the ſaid Anne, and to obſtruct the ſaid Anthony's 
100 Jac. 32 3. 2 zulſt. 47 I 6 . _ 
ht £9.90. 1 Siderf, Proceeding, uttered and publiſhed of the ſaid Anne theſe 
"tht 397- 1Jones 141. words; © J know Davis's daughter well (innuendo præd' An- 
y abs % nam) ſhe dwelt in Cheapſide, and there was a grocer that 
{i 2 Rolles Rep. did get her with child (and the defendant being there then 
10 249. Poph. 140. admoniſhed that he ſhould be adviſed guid dixerat de pra fata 
Wl | — 1 1 ioc, Anna :) ulterius de eadem dixit : ** I know very well what I ſay, 
il This Caſe genie « I know her father, and mother, and ſiſter, and ſhe is the 
i to be law, Salk. “ youngeſt ſiſter; and had the child by the grocer :” by reaſon 
691. of which words the the plaintiff was greatly defamed, & rations 


— EP" I" — 


i Cro. 74k,324. Cr, inde dif?” Anthonius if ſam Aunam in uor* ducere penitus recuſa- 
If | A 7 323. r. . 5 , . 2 . . 

5 Eliz. 6:9. bat ; and the defendant pleaded not guilty, and by nifi privs 
| | x Ventr. 4. in the county of Bucks, the jurors found for the plaintiff, 


1 and aſſeſſed damages to 200 marks. And it was now moved 
1 in arreſt of judgment by the defendant's counſel, that the 
ö N ſaid defamation of incontinency concerned the ſpiritual, 
1 and not the temporal juriſdiction: and thereſore as the 
We offence ſhould be puniſhed in the Spiritual Court, ſo 
106 her remedy for ſuch defamation ſhould be there alſo; 
tor cognitis ca non ſpetiat ad forum regium: fo if a 

man 


11287 . 
will Skinner 112. 
: 


Pott. 20. 
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Part IV. Actions for Slander. 


man is called baſtard, or heretic, or miſcreant, or adulterer, 


(foraſmuch as theſe belong to the (a) eceleſiaſtical jutiſdic- 
tion) no action lies at the common law; and in proof thereof 
12 H. 7. 22. a. b. &27 H. 8. 14. a. b. were cited. But it 
was anſwered by the plaintiff's counſel, and reſolved par totam 
curiam, that the action was (5) maintainable for two reaſons. 
1 Becauſe if the woman had a baſtard, ſhe was “ puniſhable 
by the ſtatute of 18 Eliz. cap. 3. And although fornication or 
adultery is not examinable by our law, becauſe they are done 
in ſecret, and peradventure are indecent to be openly examin- 
ed, yet the having of a baſtard is a thing apparent, and exa- 
minable and puniſhable by the faid act. 2. It was reſolved, 
if the deſendant had charged the plaintiff with bare incon- 
tinency, yet the action ſhould be maintainable: for 12_this 
caſe the ground of the action is (c temporal, /. that ſhe was 
to be advanced in mairlage, and that ſhe was defeated of it, 
and the means by which ſhe was defeated was the ſaid ſlander, 
which means tending to ſuch end, ſhall be tried by the com- 
mon law. So if a divine is to be preſented to a benefice, and 
one to defeat him of it, ſays to the patron, ** that he is an 
6 heretic, or a baſtard, or that he is excommunicated,” by 
which the patron refuſes to preſent him (as he well might if 
the imputations were true) and he loſes his preferment, he ſhall 
have his aCtion on the caſe for thoſe flanders tending to ſuch 
end. Andif a woman is bound that ſhe ſhall live continent 
and chaſte; or if a leaſe is made to her quamaiu (d) caſta 
Vixerit, in theſe caſes incontinency ſhall be tried by the com- 
mon law. And Popham, Chief Juſtice, faid, that if one ſays 
of a woman that keeps an (e) inn, that ſhe has a great infeCti- 
ous diſeaſe, by which ſhe loſes her gueſts, ſhe ſhall have an 
action on the caſe. Trin. 25 Eliz. in B. R. inter Baniſter & 
Baniſter, it was reſolved, that where the defendant ſaid of the 
plaintiff (being ſon and heir to his father) that he was a ( 
baſtard, that and action on the caſe lies; for it tends to his 
diſinheriſon of the land which deſcends to him from his father: 
but there it was reſolved, that if the deſendant pretends that 
the plaintiff was a baſtard, and that he (g) himſelf was the next 
heir, there no action lies, and that the defendant may ſhew 
by way of bar, if the plaintiff omits it in his declaration; 
which agrees with the reſolution in Anne Davis's caſe, and 
with the Lord Cromwel's cafe, 


James verſus Rutlech. 
The plaintiſf declared, that the defendant and one 


John Bonner having conference of the plaintiff, the de- 


fendant ſaid of the plaintiff to the ſaid John Bonner theſe 
words, „ hang him (praeditum Johannem James innuendo) 
* he is full of the pox (ianuends the French (a) pox) I 


„ marvel that you (pred' Fohannem Bonner innuendo) will eat 
Qz « or 


17 


Skinner 112. 


(4 1Brownl. 16. 
Moor 10, 29. 
Cr. Eliz. 787. 
Godb. 327, 328. 


(5) Cr. Elia. 
039» 787: 

alt. 56. 
Palm. os f 
Nothing of this 
rea ton was offer- 
ed in this Caſe, 
as Juſtice Jones 
firmed toTwil- 
den, 1 Vent. 4. 


(e) Cr. Car. 141, 


155. 

Cr. ſac. 32 3, 642 
Palm. 298. 

1 Rolles 35 
Cart. 234, 235. 
3 Keb 148. 

5 Co. 58. 2. 
Hetl. 161. 


(4) 1 Sid. 214. 
(e] 2 Rolles Ren. 
136. Cr. El. 289, 
582, 583. 

(7) 1Rolles Rep. 
244 

2 Rolles Rep. 2 50. 
Cr. Jac. 422. 
Cr. Car. 469. 

1 Jones 388. 
Hob. 179. 
Godb. 451. 
Owen 32. 

Dall. 63. 

3 Bulſtr. 76. 

1: Rolles 38. 

Cr. El. 346, 347+ 
(2g) Poſtea 18. a. 
Velv. 88, 89. 

1 Sider. 79. 

Cr. Jac. 164, 
Moor 128, 

Cr, Eliz. 197. 

by 12. 

M. 41 & 42 El. 
in B. R. James 
verſus Rutlech, 
Mod. 573. 

1 Rolles 67. 
Stiles 206. 

(4) Cr. El. 289. 
Cr, Jac. 430. 


Palm. 64, 654 
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« or drink with him, (prædictum Fobannem James innuends) 
« I will prove that he is full of the pox (innuendo the French 
pox.”) The defendant pleaded, not guilty; and it was found 
for the plaintiff, and damages aſſeſſed. And it was moved in 
arreſt of judgment, that the words were not actionable: and 
it was reſolved, that in every action on the cafe for fiander- 
ous words, two things are requifitez 1. That the perſon who 
() Moor 63], is ſcandalized, is (a) certain. 2. That the ſcandal is apparent 
by the words themſelves ; and therefore, if one ſays without 
any precedent communication, that one of the ſervants of }. 
8, (he having many) is a notorious felon, or traitor, &c. here, 
{b) 1 Sis. 52. for the incertainty of the perſon no action lies; and an (5) 
March. 109.110. innuendo cannot make it certain. So if one ſays generally, 
n * know one near about J. S. that is a notorious thief,” or 
243,443. ſuch like; but when the perſon is once named in certain, as 
3 Bulſtr. 72, 73. if two fpeaking together of J. S. one ſays, „He is a notori- 
— - 58k «* ous thief,” there J. S. in his declaration may ſhew that 
. bs. 5 . 
Cr. Jac. 247, there was ſpeech of him between them two, and that one ſaid 
7:6, 107, 814. of him, ** he (innuendo predif? J. S.) is a notorious thief,” 


Cr. El. 497. „For the office of an innuends is to contain and deſign the ſame 
Hob.2,3,4 5,268. . . . 8 

Aleyn 32. perſon who was named in certain befote, and in effect ſtands 
S:yles 46. in lieu of a predi”, but an innuendo cannot make a perſon 
— 3 certain who was incertain before. For it would be ineonve- 
1 Rol. 82, 83,84. nient, that actions ſhould be maintained by imagination of an 
Herl. 274. intent which doth not appear by the words upon which the 
4p gg LY, action is grounded, but is altogether incertain and ſubject to 
Poſt 20. a. deceivable conjecture: but if one ſays to J. S. Thou art a 

J Y 


(ei 1cCo.130.b. © (c) traitor, &c.” there canſlat de perſona, and the action lies: 
ſo here in the caſe at bar, when the defendant and Bonner had 
ſpeech of the plaintiff, then, when the defendant ſaid, “ hang 
„ him, &c.” there innuendo will denote the ſame perſon named 
before : but if the defendant without any diſcourſe of the 
plaintiff, had faid, © hang him, &c.” there no innuendo would 
have made the perſon certain. As to the 2d, as an innuendo 
cannot make the perſon certain which was incertain before, 
ſo an innuendo cannot alter the matter or ſenſe of the words 
themſelves: and therefore when the defendant in the caſe at 
bar ſaid of the plaintiff, © that he was ſull of the pox, (innu- 


s * endo the French pox,”) this innuendo doth not do its proper 


15. b. office, for it endeavours to extend the general words, the pox, 
4 Co. 20. a. to the French pox, by imagination of an intent which is not 
Godb. 278, 


— . apparent by any precedent words, to which the :n7#endo ſhould 
nn. refer. And the words themſelves ſhall be taken in (4) mitiori 


7 Rol. 71,72,73. ſenſu, Carthew 422. : 
Latch. 2. 
Palm. 29. 


3 Bulls, 74 Ox» 
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Oxford & Ux. -verſus Croſs. 

The plaintiff brought an action in London, becauſe the de- 
ſendant called the plaintiff's wiſe (a) whore; and the defend- 
ant removed it into B. R. by habeas corpus, and it was moved 
to have a procedendo to remand it, becauſe the action was main- 
tainable in London for the ſaid words, but not at the common 
law. And the procedends was denied per tet cur. For ſuch 
cuſtom to maintain actions for ſuch brabling words is againſt 
law; licet (Y) conſuetudo fit magnæ authoritatis, nunquam tamen 
prajudicat mani feſlæ veritati. - 

Sir G. Gerard verſus Mary Dickenſon, 

The plaintiff declared that he was ſeiſed of the manor and 
caſtle of H. in the county of Stafford in fee by purchaſe from 
George Lord Audley ; and that he was in (a) communication 


| to demiſe the ſaid caſtle and manor to Ralph Egerton for 22 


years for 2001. fine, and 1001. rent per annum ; and that the 
defendant (premifſorum nm ignara) ſaid, ** I have a leaſe of the 
&« manor and caſtle of H. for go years ;” and then and there 
ſhewed and publiſhed a demiſe ſuppaſed to be made by George 
Lord Aud'ey, grandfather to the faid George Lord Audley, for 
ninety years, to Edward Dickenſon her huſband, and publiſh- 
ed the ſaid demiſe as a true and good leaſe; and ſo affirmed 
it, and offered to fell it; ubi re vera the ſaid leaſe was counter- 
feited by her huſband, and that the defendant knew it to be 
counterfeited; by reaſon of which words and publication, the 
ſaid Ralph Egerton did not proceed to accept the ſaid leaſe, to 
damage, &c. The defendant pleaded in bar, guad (6) talis in- 
dentura (qualis in the declaration is alledged) came to the de- 
fendant's hands by trover, and traverſed that ſhe knew of the 
forgery, upon which the plaintiff demurred in law. And in 
this caſe three points were reſolved. 1. If the deſendant had 
affirmed and publiſhed, that the plaintiff had no right to the 
caſtle and manor of H. but that ſhe herfelf had right to them, 
in that caſe, becauſe the defendant herfelf (c) pretends right 
to them, although in truth ſhe had none, yet no action lies. 
For if an action ſhould lie when the defendant herſelf claims 
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13. 
Tr. 41 Ei. Or- 
ſord & Ux. v. 
Croſs, 
(2) 1 Rolles 550, 
2 Rolles 69. 
March. 107. 
Cr. Car. 141, 3 50, 
394, 486, 437. 
Cr. El. 282,283. 
Lit. Rep. 10. 
„Stiles 69,70, 
229, 245. 
6 Co. 6. b. 

14. 
M. 32 & 33. Fl. 
Sir G. Gerard Kt. 
Me ſter of the 
Rolls, v. Dick- 
enſon. 
(a) Velv. 89. 
Cr. Car. 140, 14 r. 
Cr. Jac. 397, 
323, 485. 
1RollesRep.244., 
+Bulftr. 75. 
Palm. 529. 
Cr. El. 196. 


(5) Poſtea 18. b. 
Cr. El. 196,197. 
Lane 62. 


(c) 1Rolles Rep. 
409. 1 Sid. 79. 
Cr, Jac. 164. 
Moor 188. 

Cr. El. 197. 
Antea 17. as 
Hob. 205, 
Hetl. 161, 162, 


an intereſt, how can any make claim or title to any land, or % Supra 17. 8. 


begin any ſuit, or ſeek advice and counſel, but he ſhould be 
ſubject to an action, which would be inconvenient. Which 


(e) Fitz. Action 
ſur le Caſe 16. 
Br. Action ſur 


reſolution agrees with the opinion in (4) Baniſter's Caſe before, le Caſe go. 


(e) 2E. 4. 5. b. &c. (F) 15 E. 4. 32. a. b. no action upon 
the caſe lies againſt one who publiſhes another to be his (g) 
villain, without ſaying that he lies in wait to impriſon him, et 
tales & tantas minas in ipſum fecit, quod circa negotia ſua palam in- 


tendere non audebat. Vide 22 E. 3. 1. in (Y) Conſpiracy, 38 E. 3. 


(f) Br. Action 
1ur le Cafe 63. 
Br.*Villenage 75. 


2 Cr. El. 197. 


elw. 26. b. 40. a. 
(5) Cr. El. 197. 
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33. 43 E. 3 20 F. N. B. 116. b. And therefore it was re- 
ſolved, that ſor the ſaid words, *© I have a leaſe of the ma- 
© nor of H. for go years,” although it is falſe, yet no action 
lies for ſlandering of his title or intereſt in the ſaid caſtle and 
manor. And although it appears by the defendant's bar, that | 
ſhe has no title or intereſt in the ſaid leaſe, but is a ſtranger to 
| it; yet foraſmuch as the matter alledged in the declaration | 
(e) Dod. pl. E. doth not maintain the action, the (a) bar will not make it good. | 
2. It was reſolved, that there was other matter in the declara- 
tion ſufficient to maintain the action, and that was becauſe it 
was alledged in the declaration that the defendant knew of the 
communication of the making of the ſaid leaſe to Ralph Eger- 
ton, and alſo that ſhe knew that the leaſe was forged and coun- 
terfeited, and yet (againſt her own knowledge) ſhe has athrm- 
ed and publiſhed, that it was a good and true leaſe, by which 
the plaintiff was defeated of his bargain. Vide 5 E. 4. 120. 
(5) Hob. 267. If a man (6) forges a bond in my name, and puts it in ſuit 
Cr. Eliz. 197- againſt me, by which I am vexed and damnified, I ſhall have 
Fitzgid. 98, 174. an action on the caſe, 42 Af. 8. B. offered eight oxen to ſell 
(c) Cr. Jac. 197, to A. as his (c) proper goods, knowing them to be the proper 
458, 469, 474. goods of P. A. truſting in the fidelity of B. bought them ſor 
or. Elia. 44. Zl. and aſterwards P. retook the oxen ; in that caſe A. thall 
have an action upon the caſe againſt B. 3. It was reſolved, 
that the bar was inſufficient, for the defendant's knowing of 
the forgery is not traverſable. As in an action upon the caſe, 
® Fi:zgib. 263. becauſe the * defendant's dog bas bit the plaintiff's cattle, zp/e 
(4/ Cr. Jac 398, ſciens canem ſuum ad mordendas oves conſuetum ; the (4) (ſciens). 
1 rp Sn "Us is not traverſable, but ought to be proved in evidence upon the 
OB 487. 3 Bulit. 76. general iflue, for ſctens, Fc. is no direct allegation, nor ever 
25 5.6.7-2 alledged in any place, fo that it is not trayerſable nor triable. 
15 fans ceo 20 Alſo the manner of pleading, (e) talis indentura qualis in 
1010 DoR. pl. 189. the declaration is alledged, is no direct anſwer to the inden- 
1 = 34 ture alledged in the declaration, for talis indentura non eff eadem 
ql; or. indentura; for nullum ſimile eft idem. Vide 30 Aſſ. 19 2 E. 4.5. 


2 Bulſt. 291, 


1000 x Rol. Rep. 43, 15 E. 4 32. 27 H. 8. 14. 22. 30 Hf. 8. Br. Action ſur le Caſe 


| j 0 er. Enz, x60, 104. 4 E. 6. ibid. 112. 28 Hf. 8. Dyer 19. 6 E. 6. 7d. 72. & 
il | Wl 2975 Dock. pl. 5e. 75. 3 Mar. ibid. 118. 7 Eliz. ibid. 236. 11 Eliz. 285. 15 
al | i Lane 62. Eiiz. 317. And thele are in effect all the caſes in our books. 
i | 
Li: i Bittridge's Caſe. 
19 15. Bittridge brought an action upon the caſe for theſc 


Wii! 5 ty 45 EI. words, Mr. Bittridge is a perjured old knave, and that is 
| Maw om to be proved by a ſtake parting the land of H. Martin and 


tridge's Caſe. 


10 Yelv. 10. 34 * Mr. Wright.“ The def. pleaded not guilty, and was found 


| | 2 Rol. Rep. 343. f 
10 Moor 666. ir guilty : 
| 


Part IV. Actions for Slander. 19 


guilty: and now in arreſt of judgment it was moved, that 

theſe words are not (a) actionable. 1. Becauſe this word, 88 Jac. 5x, 
<& a perjured, old knave,” the noun is knave, and perjured is 12 
ſpoke adjectively; as if a man ſays, one is a ſeditious or 
thieviſh knave, theſe words are not actionable, becauſe the 

words do no import that he hath made ſedition or felony, but 

are adjective, which imply an inclination to it. 2. That the 

court ought to judge upon all the words together, and collect 

the defendant's intention upon all his words, and not to take his 

words by parcels. And it was faid that (5) the laſt words ex- (5) Stiles 37g4 
tenuate the genuine and proper ſenſe of the firſt words, for 

perjury ſhall be intended in ſome court upon judicial proceed- 

ing ; but when he adds, © and that is to be proved by a ſtake 

© parting, &c.” that explains for any thing that appears to 

the court, that this perjury was not in any court, but an un- 

adviſed oath extrajudicial about the placing of a ſtake for a 
partition. As to the firſt it was refolved by Popham, Chief 
Juſtice, Gawdy, Fenner, and Yelverton Juſtices, that for theſe 

words, „thou art a perjured knave,” without any more. an 

action upon the caſe lies, for ſometimes adjective words will 
maintain an action, and ſometimes not. They are actionable, 


1. When the adjective preſumes an act committed, 2. Wheu 
Tice, or ſun de, by 


they ſcandalize one in his othice, unction, or tra 


which he pets his living : as if a man Tays, that one Is a_ 

ph « perjured knave,” there muft be an 200 done, or otherwiſe | 
8 he cannot be perjured,; as was relolved before: ſo if one Tays 
| of an officer, or a judge, that he is a (c) corrupt oſſicer or (e) Supra 16: a. 
judge, an action lies for both cauſes; 1. Becauſe it implies an 3 Ventr. 50. 
act done: 2. It is ſlanderous to him in reſpect of his office. Os (AS 
Paſch. 24 Eliz. in B. R. Philips. Bachelor of Divinity, and :RollesRep.1 6. 
Parſon of D. brought an action upon the caſe againſt Robert P#ich. 24 Elz. 
Badby, Eſq. becauſe the ſame defendant ſpoke theſe words in In KR. 
London, thou haſt made a ſeditious ſermon, and moved the 215 
«« people to ſedition this day.” The defendant juſtified at 
St. Edmund's- Bury in Suffolk, that he ſpake the ſaid words 
at Bury, upon which the plaintiff demurred ; and in that caſe 
two points were reſolved. 1. Notwithſtanding that the firſt 
part of the words were uttered adjeCtively, and the latter 
words were but moving to ſedition, and it did not appear 
that any followed, yet becauſe they ſcandalized the plaintiff 
in his function, it was reſolved that the words were action- ( or Jac 
able. 2. That the defendant ought to have juſtified the words 585. you 
in London, and not at Bury, for the words in the declaration 1 Rolles 27. 
were not anſwered; wherefore judgment was given for the 2 
bt plaintiff. So if one ſays of a merchant, that he is a“ bankruptly 2 Bulr 210. 
4 © knave, or bankrupt knave,” altho' there (4) bankrupt be ſpoken Palm. 10, 11, 


Rp Godb. 151. 
Q 4 adjecti rely, Cr. El. 268,91 I, 


(a) 2 Rol. Rep. 
145: 433 


(b) Latch. 47. 

1 Sid. 373. 
Palm. 11. 

Cr. c. 65, 66. 
c) Antea 15. b. 
Cr. Car. 140. 

1 Jones 195. 

1 Sid. 231. 
Yelver. go. 


Cob. 241. 
Cro. Fac. 39. 
Hutt. 113. 
Cr. Jac. 674. 
3 loſt, 109. 
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adjeCtively, yet an action lies, as it was adjudged in Mitton's 
Caſe, in C. B. Mich. 43 & 44 Eliz. Or if one ſays of a 
merchant, “ that he (a) will be bankrupt in two days,” which 
implies but inclination, yet an action lies, 6 E. 6. Dyer 72. 
for that defames him in his trade by which he gets his living: 
but when the words do not imply an act done, but an inclina- 
tion to an act which doth not ſcandalize the party in the duty 
of any office or function nor in his trade of living, there an 
action upon the caſe doth not lie; as to ſay that he is a“ ſe- 
e ditious or (5) thieviſh knave,” theſe do not import any act 
to be done, but an (c) intent or inclination to it, which is not 
puniſhable by the common law. As to the ſecond, it was re- 
folved in the caſe of Bittridge, that upon all the words taken 
together no action lay; for the latter words extenuate the firſt, 
and explain his intent, that he did not intend any judicial 
perjury. Alſo it's impoſhble that a fake can prove him pec- 
Jured : and therefore upon conſideration of all the words for 
the impoſſibility and inſenſibility of them, they are not aCtion- 
able, as it has been adjudged, that where one ſays to another, 
e thouart a thief, for thou haſt ſtolen my apples out of my 
% orchard 3” or, © for thou haſt robbed my hop-ground,” 
which latter words prove it no feiony ; and ſo quality the pro- 
per ſenſe of this word thief, which of itſelf, although it is 
generally ſpoken will bear an action. And ſo it was adjudged 


inter Dobbins & Franklin, Mich. 43 & 44 Eliz. in C. B. And 


it was agreed that it is all one to ſay, * thou art a thief, for 
thou haſt ſtolen my apples out of my orchard ;” and to ſay, 
thou att a thief, and that will be proved by ſtealing my ap- 
« ples in my orchard.” So in the cafe at bar, “ thou art a 
* perjured old knave, and that will be proved by a ſtake part- 
« ing, &c.” For the office of Judges is upon conſideration of 
all the words to collect the true ſcope and intention of him who 
ſpeaks them : and if in this caſe the plaintiff had declared only 
upon the firſt words, ſc. © thou art a perjured knave,” the 
defendant might have ſhewed all the words, and the coherence 
of them, as appears before in the Lord Cromwel's cafe. But 
it was ſaid, that if the plaintiff's counſel had diſcloſed the 
truth of the caſe in the declaration, the ſaid words would have 
well maintained the action; for the truth of the caſe was, that 
in an action between Martin and Wright, the ſtate of the 
controverſy was, whether the ſaid ſtake ſtood upon the land 
of the one, or of the other, or indifferently, as a boundary 
betwixt them. And in that action the plaintiff was ſworn as 
a witneſs, and by the pretence of the defendant, had in his 
depoſition perjured himſelf : but this ſpecial matter was not 
ſhewed, and therefore it was adjudged, gu, querens nhil capiat 
per billam, | 

Barham's 
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Barham's caſe. 

Barham brought (a) an action on the caſe againſt Netherſal, 
and the words were, Maſter Barham did burn my barn 
« (innuends a barn with corn) with his own hands, and none 
« hut he ;” and aſter verdict, it was moved in arreſt of judg- 
ment, that the words were not actionable, for it is not felony 
() to burn a barn if it is not parcel of a manſion-houſe, nor 
full of corn: and in ſuch caſe agitur civiliter and not crimina- 
liter, et verba accipienda ſunt in (c) mitiore ſenſu : and the (d) 
innuenda will not ſerve when the words themſelves are not 
flanderous ; which well agrees with divers of the reſolutions 
before. 

Palmer and Thorpe. 

Touching defamations determinable in the eccleſiaſtical 
court, it was reſotred, that ſuch defamation ought to have 
three incidents: 1. That it concerns matter merely ſpiritual 
and determinable in the Eccleſiaſtical Court, as for calling 
him © heretic, ſchiſmatic, adulterer, fornicator, &c.“ 2. It 
ought to concern matter merely ſpiritual only, for if ſuch de- 
famation touches or concerns any thing determinable at the 
common law, the eccleſiaſtical Judge ſhall not have conuſans 
of it, 3. Although ſuch defamation is merely ſpiritual, and 
only ſpiritual ; yet he who is defamed cannot ſue there for 
amends or damages, but the ſuit ought to be only for the 
puniſhment of the fin, pro ſalute anime, And as to the fiiſt 
and ſecond, the caſe in 22 E. 4. 20. a. b was cited to this 
effect: the Abbot of St. Alhan's ſent his ſervant to a feme- 
covert to come to his maſter and ſpeak with him, the ſervant. 
performed his command, and thereupon the woman came 
with him to the Abbot; and when the Abbot and the woman 
were together, the ſervant (who knew his maſter's will) with- 
drew from them, and left them two in the chamber alone; 
and then the Abbot ſaid to the yoman, that her apparel was 
groſs apparel; to whom the woman ſaid, that her ap- 
pare] was according to her ability, and according to the 
ability of her huſband : the Abbot (knowing in what women 
repoſe delight) faid to her, that if ſhe would be ruled by him, 
that ſhe ſhould have as good apparel as any woman in the 
pariſh, and ſolicited her chaſtity : when the woman would 
not conſent to him, the Abbot aſſaulted her, and would have 
made her an ill woman againſt her will, which ſhe would not 
ſuffer; whereupon the Abbot kept her in his chamber againſt 
her will, and to the intent, &c. The huſband having notice 
of this abuſe to his wife, ſpoke of all this matter, and ſaid, 
that he would have his action of falſe impriſonment againſt 
the Abhot, for that he had impriſoned his, wife : whereupon 
the Abbot (adding one ſin to another) ſued the innocent and 
poor huſband for deſamation in the ſpiritual court, becauſe 
the huſband had publiſhed, that the Lord Abbot had ſolicited 
his wife's chaſtity, and would have made her an ill wo- 

man: 


20 


16. 
Salk. 513. M. 
44 & 45 Eliz, 
in B. R. 
Barham's Caſe, 
(a) Co, Entr, 244 
Numb. 22. 
Cr. El. 834. 
1 Rol. 73. 82, 
Yelv. 21. 
Noy 155. 
Hutt, 65. 
Cr. Jac. 438. 
1 Sid. 52. 
3 Bulſtr. 83. 
(6) Stamf, Cor, 
36. a, 
11 H. 7. 1. b 
Br. Corone 226. 
Hales Pl. Cor. 
85, 86. 
3 H. 7. 10. a. 
11 Co. 29. 3. 
2 Inſt. 188. 
—_— 376,377. 
1 Jones 351. 
3 Inſt. 605 67. 
Cr. El. 834. 
10 E. 4. 14. b. 
49 H. 6. 14. b. 
in lib. E. 4. 
(c) Antea 17, b. 
13. a. 15. b. 
Godb. 278. 
Poph. 211. 
Hutt. 38,665,113. 
1 Rol. 71, 723. 
1 Mod, Rep. 19, 
23. Latch. 2. 
Palm. 29. 
3 Bulſtr. 74. 
(4) Antea 17. b. 
1 Siderf, 52, 
March 109, 110. 
2 Rol. Rep. 145. 
Cr, Car. 236, 
243» 443+ 
3 Bulſt. 72, 83. 
1 Rol. Rep. 227. 
Hutt. G5, 
Cr. Jac. 107,126, 
241, 514. 
Cr. El. 497. 
Hob 2,3,45,2683. 
Allen32, Stil. 46. 
Velv. 21. 
1 Rol. 82, 83, 84. 
Hetl. 174. 

17. 
T. 25 El. in B. R. 
Palmer and 
Thorpe. 
2, Inſt. 492. 
27 H. 3. 14 b. 
Cr. Car. 229. 
Cr. Jac. 462. 
bees 51. a, 

avis 7 Js à. 

Br. Prohib. 14. 
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See Rep. Q. A. man: but upon all this matter diſcloſed to the court, the huſ- 


1 „ 1 band had a prohibition, becauſe the huſband might have an 

1 Gro of © aCtion at the common law for this afſault and impriſonment of 

Wi ——— ande his wife, although he then had no action, nor perhaps never 
1 ; (4x I 5 would; yet becauſe the ſcandal determinable in the eccleſi- 
M That no action Aſtical court, was upon the matter diſcloſed, mixed with mat- 


ti lies at common ter determinable at the common law, for this cauſe, upon a 
14 law fr calling. motion made by the Abbot's counſel to have a © conſultation ” 
1 acc. in that caſe, it was denied by the court. Vide 18 E. 4. 6. 12 

H. 7. 22. Regiſt. 46, 47, & 54. As to the third, vide the 
41 ſtat. of articuli cleri, cap. 1, 2, & 3, and the ſtatute of ci cum- 
U ſpefte agatis, anno 13 E. 1. and F. N. B. 51. J. K. 52. D. M. 
[if - Inſt, 487, 488, 53. A. F. So it appears there, if a Parſon ſues in the ſpiritual 
þ " court for laying violent hands upon him, and to have him 
| | excommunicated, or have corporal puniſhment, and not for 
damages or amends ; but the plaintiff ſhall recover coſts there: 
| and if the defendant in caſe of defamation is put to corporal 
puniſhment, or for laying violent hands upon clerks, &c. if 


* 
— VC — z 
— 


the party will redeem his penance, and agree to pay the party 
damnified a certain ſum of money, it appears there, that the 
party damnihed ſhall have ſuit for this in the ſpiritual court, 
and no prohibition lies ; and upon theſe differences you will 
better underſtand the better opinion in 12 H. 7. 22. and the 


ſenſe of the Regiſt. 54. where all the Juſtices refuſed to grant 
{Wi a conſultation in caſe of defamation, id /, either becauſe the 
Cf #11 matter of the deſamation was not merely and ſolely ſpiritual, 
or that the plaintiff ſued for damages or amends for ſuch defa- 
"hs mation ; and therewith agrees F. N. B. 53. f. 
1 Theſe reſolutions concerning ſcandals (which I amongſt 
1 many others for my private inſtruction have obſerved) at the 
1 importunate requeſt and deſire of my good friends, ſome in 
the realm of Ireland, and others dwelling in the remote parts 
of England, out of the meridian of Weſtminſter, I have re- 
ported, but in a ſummary and ſuccinct manner, as you ſee, 
| omitting many others which I do not think neceſſary to be 
6 publiſhed, my opinion always being, guod multo utilius eſt 
1 pauca idonea effundere, quam multis inutililus homines gravart. 
1 And nevertheleſs theſe brief reſolutions, and the reaſon of 
BE. them being well underſtood, and obſerved, will, .peradven- 
I: ture give great direction and inſtruction pro multis alits, and 
will deter men, for words which are but wind, from ſubject- 
ing themſelves to actions, in which damages and coſts are to 
be recovered, which ſometimes trench to the great hindrance 


and impoveriſhment of the ſpeakers, 


[ | | | . 
| C prbold 
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Cop yhold % C aſes. pou Rep. QA; 


B RO W N's Caſe. 


OPYHOLDER in fee by licence made a leaſe for years, Brown's cafe 
the leſſee entered; the copyholder having iflue a ſon and M.23 & 24 Eliz, 
a daughter by one venter, and a fon by another, died; the in C. B. 
eldeſt ſon died before admittance; it was adjudged, that the 1 8 
land ſhould deſcend to the daughter of the whole blood. And 3 Wilton 526. 
in this caſe three points were reſolved per totam curiam. 

1. Athough a copyholder has in judgment of law but an . 
eſtate at will, (a) yet cuſtom has ſo eſtabliſhed and fixed his ee" 3 
eſtate, that by the cuſtom of the manor it is deſcendible, and n 
his heirs ſhall inherit it, and therefore his eſtate is not merely 2 Ce. 103. b. 
ad voluntatem demini, but ad veluntatem domini ſecundum conſue- _ 37: B. 
tudinem manerii : ſo that the cuſtom of the manor is the (4 ) toul — 
and liſe of copyhold eſtates, for without cuſtom, or if they Poſt. 24. b. 
break their cuſtom, they are ſubject to the lord's will; and by * 4 4 28 
cuſtom a copyholder is as well inheritable to have his land ac- 2: Co. — a 
cording to the cuſtom, as he who has freehold at the common Moor 6, 61, 
Jaw, for (c) conſuetudo gt altera lex : cuſtom and uſage from 3 1 4 
time whereof, &c. may create and conſolidate inheritances; py . 
for (d) conſuetude vincit communem legem. And copyhold eſtates ( e) Co. Lit. 58.b, 
are of great antiquity, for j BraQton who wrote in the time of Ar 
the reign of K. H. 3. writes of them, lib. 2. cap. 8. where he 2 
ſays, Si zþſe ad alium transferre voluerit, prius illud reſtituat d- Co. Lit, 59. a. 
mino, vel ſervienti (id ęſi ſeneſchallo manerii) dominus præſens ä 
non fuerit;, & de manihus illorum fiat tranſlatio ad alium, Ce. quia 
tile non habet potęſlatem transferendi, cum liberum tenementum non 
habeat. Et eodem libro folio 76. Et 2 in hujuſmodi ſocagiis 
con ſuetudo loci eft ol ſervanda. Anno 4 E. 1. (who was the ſon of 
H. 3.) by the ſtat. called (e) Extenta manerii, there it is ſaid, (e) Co, Lit, 58.4. 
inguirend' eft de liberis tenentibus quibuſcunque, Sc. Inguirend eft 5 
ctiam de cuſtumariis, viz. Quct ſunt cuſtumarii, & quantum terre 

quilibet 
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ne guilibet cuſtumarius teneat, que opera, gquas conſuetud' faciat, & 
| quant opera & conſuetud cujuflib” cuſtum” valeant per ann' & 
. guant reddit” de reddit” aſſiſæ per ann, preter opera & conſuetud” 
id que pojfunt talliari, & que non ad voluntat” domini. By which 
it appears, that the whole parliament eſteemed of them as of 
cuſtomary tenants ; 2. That their rent is accounted parcel of 
0% . the rent of aſſiſe. 3. That ſome of their cuſtoms within ſome 
5 UE 59- b. manors are arbitrary at the lord's will, (a) as fines incertain, 
10 Poſtea 27. b. cc. and within ſome manors their cuſtoms are certain, aud 
all that as cuſtom has allowed, . 
42 E. 3. 25. 42 E. 3. 25. a. b. The lord brought an action of treſpaſs 
+ 1 Roll. 5ob. againſt his copyholder, who pleaded not guilty; + the jury 
Co. Lit. 59. 2. pave a ſpecial verdict, that the copyholder had not done his 
ſervices, by which he broke the cuſtom of the manor, for 
which reaſon the entry of the lord was adjudged lawful, and 
that he ſhould have the corn then growing; which proves that 
he entered for the forfeiture, and could not put him out with- 
out cauſe : ſo 33 E. 3. Treſp. 254. If a copyholder makes 
an alienation, it is a diſſciſin to the lord, and a forfeiture of 
his eſtate. 

13 R. 2. 13 R. 2. Faux Judgment 7. It is there adjudged, that 
where an heir of a copy holder recovered in a plaint in the 
nature of an aſſiſe of mortdanceſter, in the court of the Biſhop 
of Landon, of his manor of Stepney in Middleſex, the tenant 
brought a writ of falſe judgment returnable in C. B. which 

(50 Co. Lit. 60. a, writ of (6) falſe judgment did not lie in that cafe; but there 
it 1s ſaid, that he has no other remedy but to ſue to the lord, 
(c) Co. Lit. 60.b. who has the freehold, by (c) petition, and he may if there be 
Lit. ſect. 77. . : g 7 
Poſtea 30, b. Cauſe, reverſe the judgment; by which it appears, that the 
heir of a copyholder is inheritable according to the cuſtom, 
and ſhall recover by plaint in nature of an aſſiſe of mortdan - 
ceſter; but it is true that Charleton there ſays, that he ſhall 
not have an aſſiſe againſt his lord as tenant in ancient demeſne 
ſhall have, becauſe he has not the freehold, as Bracton ſays. 
[Yet quere if tenant in ancient demeſne (who is only the 
King's villein) can be ſaid a Freeholder ?] 


=_ 
' 
. 2 H. 4. 12. a. 2 (4) H. 4. 12. a. A copyholder brought an action of treſ- 
1 (a4) Fitz. Treſp. paſs for breaking his cloſe, and cutting his trees, and the de- 
1 168. fendant pleaded not guilty, the jury found the defendant 
| | | Br. Ten, 2. guilty, and aſſeſſed damages, and the plaintiff recovered. 
SIE {$1060 Copy 2. 1 H. 5. 11, 12. A copyholder may ſurrender to the uſe of 


| 1H. 5. 11, 12. another, reſerving” rent with condition of re-entry for non- 
' B38 (13800 payment, and for default of payment, may re-enter, 4 H. 6. 
Wii Witt 11 & 21 H. 6. 37. If a Biſhop grants cuſtomary lands by copy 
en and dies, the copyhold is not determined by his death, for he 
| j a | was dominus pro tempore, and this grant ſhall bind the King 
e and the grantee, (the temporalties being in the King's hands) 
0 ſhall have aid of the King. 

1 00 7 E. 4. 
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7 E. 4. (a) Danby, Chief Juſtice ſaid, that a copyholder is 7 E. 4. 19. a. 


as well inheritable to have his land according to the cuſtom, as 6 u ng 
he who has a freehold at the common law. 8 75 


4. 80. b. (5) Brian ſaid, that his opinion always had 9 Co. 76. b. 
as wry NG ould be, that if ſuch tenant by the cuſtom 2 * 2 . 
paying his ſervices be ejected by his lord, that he ſhould have 21 E. 4. S0. b. 


(5) 2 Leon, 

an action of treſpals. : 14 raging 

(c) 15 H. 7. 10. 3. & (4) 27 H. 8. 28. a. b. A wr Co. Lit. 60. b. 

1 1 4. 

lands by copy and dies, the temporalties come into the King's 28 
hands, the copy hold eſtate ſtands, and he ſhall have aid of the — H 75 = 

Tel 8. Tenant per copy, Brook 24. The heir of a copy- 4 Aid de 
holder tenant in tail ſhall recover in a (e) formedon in the diſ- Br, Aid de Roy 1. 
cender per omnes juſticiarios. By which caſes it appears, that 49. _ 
the Judges in all ſucceſſions of ages have allowed copyhold 15 H. 8. 


eſtates to be eſtabliſhed and ſure by the cuſtom of the manor, 8 


iſcendi their heirs as other inheritances are. 9 Co. 8, 9. 
my 1 when cuſtom has created ſuch inheri- Cr. Car. 42, 43, 
tances, and that the land ſhall be deſcendible, then the law & 6.4 TW 
will direct the deſcent according to the maxims and rules of 2d Pons. 
the common law, as /) incidents to every eſtate deſcendible ; / poges 23. A. 
quia quod tacite intelligitur deefſe non videtur. As 5 E. 4. 7. b. 
when uſes had gained the reputation of inheritances deſcendi- 
ble, the common Jaw directed the deſcent of them, and that 
there ſhould be %, fratrts (g] of an uſe, as well as of other (x) Now 88. 2. 
inheritances at the common law: but it was reſolved, that 3 
ſuch cuſtomary inheritances ſhould not have by the law any py. 10. b. 11. a. 
other collateral qualities which do not concern the deſcent of pl. | — US _ 
the inheritance, which other inheritances at the common law ur gr 
had: and therefore ſuch cuſtomary inheritance ſhould not be t BAN. Red. on. 
aſſets to charge the heir in an action of debt, on a bond made by 27H.8.c.10. p.. 
his anceſtor, although he binds himſelf and his heirs, neither * * ed 4 
ſhall the wife, of ſuch cuſtomary tenant be ( endowed, nor , Co. 8. ö. 
{hall the huſband of a woman inheritrix, of ſuch eſtate be + 2 And. 146. 
tenant by the courtely, nor ſhall a (i) deſcent of ſuch eſtate * + 
toll the entry of him who has a cuſtomary right to it, & fie de % 2 Bult 1 
cæteris; for as without cuſtom ſuch eſtate at will cannot be Poſtea 30. b. 
deſcendible, ſo without cuſtom it cannot have any (4) colla- o 4 
teral quality or incident to other inheritances at common law: 1b. 21 1 | 
for copyholders have eſtates of inheritances ſecundum quid, that + Cro. El, 361. 
is to ſay, to be deſcendible by cuſtom to their heirs, and not yk = ny 
to be determined by their deaths, nor ſubject to the lord's will, 2 Bulftr. 337. 
as other eſtates at will are, but they are not eſtates of inherit- Poſtea 22. d. 
ance ſimpliciter, ſc. to all other collateral qualities, but ſuch as | = — 8 
cuſtom has allowed, or are incident to them. (i) Bede 23. 4 
3. It Ceo. ſac. 36. 

(+) Hub. 215, 

216, 
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zd Point. 
(2) 1 Rol. 502; 
Dy. 291. pl. 69. 
Lane 20. 
Poph. 39. 1 
Cr. El. go, 148, 
662. 
Cr. Jac. 36. 
Plow. 529. b. 
Yelv. 144, 145. 
1 Brownl. 145. 
(5) Mo. 125, 
126, 597. 
Poph. 35. 
1 Roll. 502. 
1 Bulſtr. 42. 
(c) Cr. El. 504, 
662. 
Cr. Jac. 31. 


1 Vent. 260. 


3 Keb. 329. 
IMod. Rep. 102. 
2 Brownl. 30. 
Moor 458, 465. 
1 Roll. 505. 

4 Co. 23. a. 
Noy 29 

» 2 Ventr, 182. 
(4) Winch. 67. 
Cr. Jac. 103. 
(<} DoR. pl. So. 
Dod. pl. 80. 
(g) Dot. pl. So. 
(5) Doc. pl. So. 
(i) DoR. pl. 80. 
Cr, Jac. 102. 
(k) DoR. pl. 80. 


(/) DoR. pi. 80. 


2. 
In Lent Aſſizes 
24 El in Suff. in 
Rivet's caſe. 
( Antea 22. a. 
Cr. El. 361. 
Hutt. 17. 


2 Bulſtr. 337. 


Mo. 272, 397. 
1 Roll'sRep. 126. 
1 Ander. 192, 
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3. It was refolved, that where the cuſtomary eſtate of in- 
heritance deſcends to the heir, (a) before admittance he may 
enter and take the profits, and that there ſhall be a () po//efj2 
fratris before admittance on an actual poſſeſſion as in the caſe 
at bar: and. ſuch heir may ſurrender to the lord to the uſe of 
another before admittance, as any other copyholder may, but 
it cannot prejudice the lord of his fine due to him by the cuſ- 
tom of the manor upon the deſcent; and he is a tenant by copy 
of court-roll, for the copy made to his anceſtor belongs to him; 
as the (c) admittance of a tenant for life, is the c) admittance 
of him in remainder to veſt the eſtate in him, but ſhall not bat 
the lord of his fine, which he ought to have by the cuſtom : 
and although it was objected, that every + admittance of an 
heir upon a deſcent, amounted in law to a (4) grant, and 
ſo may be pleaded, and therefore nothing ſhall veſt in the heir 
before admittance. To that it was anſwered and reſolved, 
that true it is, that after admittance the heir may in pleading 
alledge (e) it as a grant, and that has been allowed to avoid the 
inconvenience which would otherwiſe enſue ; for if the copy- 
holder ſhould in pleading {f) be compelled to ſhew the firit 
grant, either it was before time of memory, and then it is not 
pleadable, or within time of memory, and then the cuſtom 
fails, and therefore the law has allowed the copyholder in 
pleading to alledge any admittance, as well upon a deſcent 
( as upon ſurrender, as a grant; and yet he may, if he will, 
alledge the (+) admittance of his anceſtor as a grant, (i) and 
ſhew the deſcent to him, and that he entered, and well with- 
out any admittance of him ; but the heir cannot (4) plead, 
that his father was ſciſed in fee at the will of the lord by copy 
of court-roll of ſuch a manor according to the cuſtom of the 
manor, and that he died ſeiſed, and that it deſcended to him, 
for in truth ſuch intereſt is but a (/) particular intereſt at will 
in judgment of law, although it is deſcendible, as has been 
ſaid, by cuſtom : for he is a tenant at the will of the lord, 
according to the cuſtom of the manor. Neta, reader, all 
theſe refolutions and opinions have been confirmed and ad- 
judged, as appears by the caſes following : 

It was agreed by the two Chief Juſtices, Wray and Ander- 
ſon, Juſtices of aſſiſe there, upon evidence to a jury, that 
where a woman copybolder in fee takes an huſband who has 
iſſue, and the wife dies, that the huſband ſhall not be tenant 
by the courteſy without ſpecial cuſtom, according to the reſo- 
lution aforeſaid ; and according to their opinions the jury 
paſſed againſt the huſband. 
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It was adjudged, that where by the cuſtom of the manor, 
laints have been made in the court of the manor in nature 
of real actions, that if a recovery be in a plaint in nature of 
a real action agaiuſt tenant in tail (admitting that copyhold 
land may be (a) cntailed) that it ſhould be a ditcontinuance, 
and ſhould toll the entry of the heir in tail: for inaſmuch as 
plaints in nature of real actions are warranted by the cuſtom, 
it is an incident which the law annexes to the ſaid cuſtom, 
that ſuch recovery ſhall make a (5) diſcontinuance, which 
agrees with the reaſon of the principal point in Brown's caſe. 
It was adjudged that if a man ſcitzd of copyhold land in 
right of his wife, ſurrenders it to the uſe of another in fee, 
who is admitted accordingly ; the huſband dies, it 1s no (c) 
diſcontinuance to the wile or her heir, but that the wife may 
enter, and ſhall not be put to cui in vita, nor her heir to ſur 
cui in vita. And if a copyholder for life ſurrenders to the uſe 
of another in fee, it is no (4) forfeiture, for it paſſes by ſur- 
render to the lord, and not by livery ; and copyhold eſtates 
ſhall not have ſuch qualities as eſtates at common law have 
without ſpecial cuſtom, as has been often ſaid. 

In this caſe two points were adjudged. 1. That (e) a de- 
ſcent of a copyho'd in fee ſhall not toll the entry of him who 
has right to the copyhold, which agrees with the reſolution 
in Brown's and the other caſes before. 2. That where the 
cuſtom of the manor of Alleſley in the county of Warwick, 
was, that copyhold lands may be granted to any perſon in 
ſeodo ſimplici, that a grant to one and his heirs of his (/) body 
is within the cuſtom : for be it a fee-himple conditional, or an 
eſtate tail, it is within the cuſtom. So he may grant for life 
or for years by the ſame cuſtom, for an eſtate in ſee- ſimple 
includes all; and it is a maxim in law, + cuz licet quod majus, 
non devet quad minus eſi non licere. 6 Mod. 67. 

Richard (g) Fitch, the ſather, copyholder in fee, makes a 
ſurrender to the uſe of himſelf for lite, and after to the uſe of 

ich. his fon for life, and after to the uſe of his lait will; the 
father is admitted and dies, and afterwards the lord pretend- 
ing cauſe of forfeiture grants it to a ſtranger : in this caſe two 
points were adjudged. 1. That the admittance (/) of tenant 
for life, was admittance of him in the remainder, but noc to 


prejudice the lord of his fine, which was due by the cuſtom of 
2. It Codb. 367,368, 


the manor, according to the opinion in Brown's caſe. 


was adjudged, that the fre-fimple of the copyhold being 
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Three points were adjudged : 1. That the their of a copy- 
holder may enter and have an action of treſpaſs (a) before ad- 
miſſion, and ſo if ſuch heir dies before admiſſion (as the prin- 
Cipal caſe was) his heir may enter and take the profits and 
have an aCtion of treſpaſs, which agrees with the judgment 
in the principal point in Brown's caſe; and in this caſe Wray 
Chief Juſtice ſaid, (that it was now lately adjudged, that there 
ſhould be (6) poſſeſ* fratris on a deſcent of copyhold before 
admittance. 2. It was adjudged, that where King H. 8. 
granted a manor to the Queen his wife for life, that there the 
(c) Queen was a ſole perſon exempt by the common law, and 
may make a leaſe or grant without the King, and fo may 
piead and be impleaded alone. Vide 10 E. 3. 18 & 50. 18 
E. 3. 1, 2 & 32. 22 E. 3. Nonability 9. 32 E. 3. Brief 346. 


409 E. 3. 4. 11 H.(4.) 6 67. 26 H. 6. Aide del Roy 24. 3 H. 


7. 14. 7 H. 7. 7. and that the ſtatute of 32 H. 8. is but a de- 
claration of the common law. 3. It was adjudged, that 
where the Queen was tenant for lite, and a copyhold of in- 
heritance eſcheated to her, there the Queen may grant it to 


9. whom ſhe pleaſes, and it ſhall bind the King, his heirs and 


ſucceſſors for ever; for ſhe was damina pro temp? and the cul- 
tom of the manor ſhall bind the King. And it was reſolved 
that every one who has a (4) lawtul eſtate or intereſt in a 
manor, be it in fee, in tail, in dower, or tenant by the cour- 
teſy, or for life, or years, or as guardian, or tenant by ſtatute, 
or elegit, or at will, if a copyhold eſcheats, or comes to their 
hands during their time, every one of them at their wills may 


re · grant it reddend” the ancient rent, cuſtoms, and fervices, 


and it ſhall bind the lord who has the inheritance or frechold 
of the manor, for every one of them is dominus pro tempore, and 
within the cuſtom; as in 20 H. 6. 8. b. the Chief Juſtice (c 
of the Common Pleas, who has his office but at will, may by 
cuſtom grant offices for life: and it is to be obſerved, that a 
copyholder doth not derive his eſtate out of the eſtate or intereſt 
of the lord only, for then the copyhold eſtate would ceaſe when 
the eſtate of the lord determines. Eut as it was ſaid in Brown's 
caſe, + the ſoul and life of a copyhold is the cuſtom of the 
manor ; and when the grant is made by any who has a lawful 
eſtate, or intereſt, the copyholder is in by the cuſtom, without 
any regard to the eſtate, or perſon of the grantor, and there- 
fore ſuch grant made by huſband and wife, ſhall bind 


'the wife notwithſtanding the coverture: ſo of a grant 


made by non compas mentis, or an infant, or by a Bithop, 
Prebendary, Parſon, &c. it ſhall bind for ever; ſor the 
cuſtom is, that the tenements are parcel of the manor. Vt 
dimifſ* & dimiff per dom” man, Cc. pro temp' exif”, ſeu per 
gjus ſeneſch, &c. And fo a feme covert, one nan comps mentis, 

in 
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an infant, the ſucceſſors of Biſhops, Prebendaries, Parſons, &c. 

are bound by the faid cuſtom : but by force of theſe words in 

the ſaid cuſtom (per dom” maner, &c. = temp” exiſt”) in ſome 

caſe the lord ought to have a lawful eſtate, and in ſome cafe 

not. And therefore this difference was unanimouſly agreed ; 

if a diſſeiſor, * or feoffee of a diſſeiſor, or any other who has * Skinner 28. 

a torcious or defeaſible eſtate or intereſt ſubject to the action, 

or entry of another, holds court, and makes any voluntary (a) (-) Co. Lit. 53.b, 
grant upon eſcheat, or forfeiture of a copyhold, ſuch volun- Ce. BL 39 
tary grant ſball not bind him who has right, when he has re- 1 Roll. 499. 
continued the manor by action, or entry; for to this intent the Mo. 112, 236, 
faid cuſtom ſhall be intended of a lord who has a lawful eſtate 737: . Pr gr. 
or intereſt : but if ſuch lord who has a wrongful or defeaſible (3) 1 Roll. — 


eſtate, (5) admits any upon ſurrender made to the uſe of an- 1 Co. 140. b. 


other, or admits the heir upon a deſcent, ſuch admittances are N 690 237 


good, and within the ſaid cuſtom ; for ſuch acts are lawful, co. Lit. 2 b. 


and guodam modo judicial, to do which he may be compelled 3 Bulſt. 215. 
and enforced in a court of equity, and therefore ſuch admit- e 
tances ſhall bind him who has right. 

It was adjudged, that where the lord of a manor wherein 8. 
were many copyholders for lives took a wife, and afterwards P. 25 El. in B. R. 
a copyholder died, the lord aſter marriage granted the land . => 
again, according to the cuſtom of the manor for lives and 1 Roll. 684. 
died, that the wife ſhould not (e) avoid the: grants in a writ 2 Brownl. 208. 
of dower; for although the grant was after the title of dower, 1 
8 the cuſtom which is the life and force of the grant, was Godb. 1 a 

ong before: and an opinion in 8 Eliz. was cited to the con- 2 Siderf. 82, 
trary, (which now vide Dyer 251.) and yet judgment ut ſupra. O. 25% Citi 
If feoffee of a manor upon condition makes voluntary grants 6 Co. 193 
of copyhold eſtates according to the cuſtom and afterwards the 
condition is broke, and the feoffor re-enters, yet the grants 
by copy ſhall ſtand ; and therewith agrees the judgment, anns 9. 

17 Eliz. the carl of Arundel's Caſe, Dyer 342. P. 29 El. inter 

It was adjudged, if tenant pur (d] auler vie be of a ma- g K es, 
nor, and c/luy que vie dies, and he who was tenant for life (4) Moor 236. 
continues in the manor, and holds courts, and makes volun- Owen 27, 28. 
tary (e) grants by copy, they ſhall not bind the leflor ; ns 4 
(it is otherwiſe of (f) admittances on ſurrender to the x Co. 140. 2 
uſe of others, or upon deſcent) for in ſuch caſe it was reſolv- Cr. El. 699. 
ed, that he was only tenant at ſufferance, who has no lawful 142. 24.236 


Vol. II. intereſt; 237. Poph. 71. 
Ow. 28. 1 


{F) Co. Lit. 58. b. x Roll, 503. 1 Ce. 140. b. Moor 112, 237. Cr. El. 699. Poph. 71. 3B 
215. a | 


10. 
M. 33 & 34 Cliz. 
in B. R. inter 
Murrel & Smith 
in Treipais. 
(a) Cr. El. 252. 
2 Leon. acg. 


1ſt Point. 
(5) 8 Co. 64. a. 
Antea 21. a. 

2 Co 17. a. 
Poſtea 25. b. 
Ero. El. 103. 
Cr. Jac. 573. 
Hob. 181. 
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intereſt; and a writ of entry ad terminum qui præteriit lies 
againſt him, and ſo he is a deforceor of the manor. 


Upon a ſpecial verdict the cafe was ſuch ; Queen Eliz. feiſed 
in. fee of the manor of Bawdeſey Butley in Suffolk granted 
part of it being ancient copyhold land to Smith the father m 
fee; and afterwards the Queen granted the inheritance of the 
faid copyhold to a ſtranger in fee; and afterwards Smith made 
his will in writing, and thereby deviſed the copyhold to Mur- 
rell the plaintiff, in fee; and at a court held at the ſaĩd manor 
ſurrendered into the hands of the Queen lady of the ſaid ma- 
nor, to the uſe of his will; and in pleading, Smith the de- 
fendant alledged the ſaid grant made to his father, by force 
whereof he was ſeiſed, &c. and being fo ſeiſed, died ſeiſed, 
and that it deſcended to the defendant as his ſon and heir, and 
the plaintiff claiming by the ſaid deviſe and ſurrender traverſed 
the deſcent to the defendant: and the jurors upon this ſpecial 
iſſue, gave the ſaid ſpecial verdict; and upon great advice and 
deliberation, judgment was given againſt the plaintiff ; and in 
this caſe three points were reſolved: 1. That cuſtom has ſo 
eſtabliſhed and fixed the eſlate of a copyholder, that by the (6) 
ſeverance of the inheritance of the copyhold from the manor, 
the copyhold is not deſtroyed, for inafmuch as the lord him- 
ſeif cannot ouſt the copyholder, no more can any claiming 
under him do it; for (c) nems poteſt plus juris ad alium tranj- 


(c) 5 Co. 114. a, Ferre, quam ipſe habet; & quod per me non poſſum, nec per alium. 


6 Co. 5 2 63, b, 
$ Co. 62. b. 


Co. Lit. 30g. b. 


(4) Co. Lat. 58. b. 


2d Point. 


Antea 21. 2, 
Co. Lit. 59. 'As 
Lit. fect. 74. 
Co. Lit. 38. b. 


59. a. 


But it was objected, that every copyhold eſtate in any land or 
tenement, ought to ſtand upon two pillars, and without either 
of them cannot be ſupported ; the one, that the land or tene- 
ment be (4) parcel of the manor ; the other, that ſuch land or 
tenement has been demiſed (e) and demiſable time out of 
mind, ſo that parcel of the manor, and preſcription, are two 
incidents to every copyhold ; but in the caſe at bar one of them 
fails, for by the ſaid ſeverance, the land was not parcel of the 
manor. Lo which it was anſwered and reſolved, foraſmuch as 
the land was parcel of the manor, and cuſtom has once ona time 
eſtabliſhed and fixed the eſtate, ſo that once it had both the in- 
eidents, for this cauſe the ſeverance made by the lord after the 
eſtate has had its perfection, ſhall not deſtroy the eſtate of the 
copyholder, 2. That in this caſe the ſaid cuſtomary lands de- 
ſcended to the defendant, notwithſtanding the deviſe and ſur- 
render, for the ſurrender after the ſeverance of the inheritance 
of the copyhold from the manor, was utterly void, becauſe 
the lands were not parcel of the manor at the time of the 
ſurrender, and the deviſe alone cannot transfer ſuch cuſtomary 
eltate ; for as it appears by“ Bracton before, and by Little- 
ton, fol. 15. b. it cannot be transferred but by / ſurrender 
into the hands of the lord, according to the cuſtom 
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of the manor. 3. That after the ſeverance, the copyholder 3d Point. 
ſhall pay his rent to the feoffee, and alſo ſhall pay and do other 

(a) ſervices which are due without admittance or holding of (4) Cr. El. 252. 
any court; as to plough the lords demeſnes, heriot, and ſuch 

like; but ſuit of (5) court, and fine upon alienation, or admit - (5) Cr. El. 252, 
tance, are gone: for now the land or tenement cannot be alien- Moor 393. 
ed ; for as the copyholder has ſome beneht by this ſeverance, 

as appears before, ſo has he great prejudice, for now he cannot 

(e) ſurrender or alien his eſtate, becauſe he cannot alien it by (c) Cr. El, 252, 
ſurrender in manus domini ſervitiorum, as the cuſtom has war- 

ranted, and that he cannot now do, nor can the feoffee make 

admittance or grant of the cophold, for he is not dominus pro 

tempore but it was reſolved, that ſuch (d) ſorfeitures as were (4) Cr. El. 2524 
forfeitures before the ſeverance, as the making of a feoffment, 499- 

leaſe, waſte, denying of rent, or ſuch like, ate forfeitures alſo con 
after the ſeverance, So if land was of the nature of Borough 1 Bult. 51. 
Engliſh or gavelkind before ; the ſame cuſtoms, and all other 

cuſtoms which run with the land, ſhall remain after the ſever- 

ance: and it was ſaid, if ſuch copyholder will alien, there is no 

means but to have a decree againſt him and his heirs in Chan- 6 
cery, but thereby the intereſt of the land is not bound, but the Rep. in Cane. 
perſon only. 193- 


Kite and Queinton's Caſe. 
TH caſe was, a copyholder in fee of the manor of the IT. 
Dean and Chapter of Weſtminſter, called Launton in P. 31 El. inter 

the county of Oxford, ſurrendered his copyhold lands out of _ ere 
court, by the hands of certain copyhold tenants according to (a) Co. Lit. 62.4. 
the cuſtom of the manor, to the uſe of another and his heirs 

upon certain conditions, and after, at the next couit, the ſur- 

render was preſented, but in the preſentment the (5) conditions (5) 1 Roll. 504. 
were omitted, and he to whoſe uſe the ſurrender was made 

being (c) dead, the lord by the ſteward, according to the cuſ- (e) Poſtea 29. b. 
tom, admitted his daughters and heirs, who entered: he who egm. 54. 
made the ſurrender by his deed, releaſed to the daughter being 

in poſſeſſion, and afterwards entered upon them, and if his 

entry was lawful or not was the queſtion: and it was adjudged, 

that his entry was not lawful ; and in this caſe, two points were 

reſolved, 1. that the preſentment of the faid ſurrender was (4) (4) x Rol. 507, 
void, for the ſurrender out of court ought by the cuſtom of the 

manor, to be preſented in court; but ſoraſmuch as the ſurren- 

der was upon condition, and the preſentment was of an abſo— 

lute ſurrender, the ſurrender which the copyholder made was 

not preſented : but if the truth of the caſe was, that the 

ſurrender conditional was preſented, and the (e) ſteward (e) 1 Rol. 507. 
in entering thereof omitted the condition, yet upon good 

proof thereof, the ſurrender ſhould not be avoided, but the 
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(a) 1 Roll. 507. 
(6) 1 Roll. 501. 


(c) Lit. ſe. 74 
Co. Lit. 58. b. 
£9. 2. | 


4) Cr. Jac. 36, 
101. 

o. Lit. 59. 2, 
60 a. 

+ 1 Leon. 102. 

1 Roll. 504. 


„Leon. 102, 


(f) Lit. ſect. 74. 
Co. Lit. 58. b. 
TY. a. 


Antca 24. b. 


"Skin. 296, 
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roll ſhould be (a) mended, for the roll ſhould not ) conclude 
in ſuch caſe the party either to plead, or give in evidence the 
truth of the matter. The 2d queſtion and the greater doubt 
was, if by the faid releaſe by deed, the cuſtomary right of the 
copyholder was extinct, and he who made the ſarrender barred 
of his right. And it was objected that Littleton, fol, 15. b. 
faith, that a copyholder cannot alien his land by (e) deed ; but 
if he will alien, he ought according to the cuſtom, &c. ſur- 
render, &c. And he faith, that ſuch tenants are called tenants 
by copy, becauſe they have no other evidence concerning their 
tencments, but the copies of the court-rolls. And it was ſaid, 
that that excludes all releaſes by deed, for then they would 
have other evidences than the court-rolls. Alſo it was ſaid, 
that be who purchaſes the land, may, upon ſearching the rolls, 
be adviſed if the title of the land be good, But if a releaſe by 
deed ſhould extinguiſh rights, then it would be very danger- 
ous to purchaſers, for that doth not appear in the rolls. To 
which it was anſwered and reſolved, that the (4) releaſe in 
the caſe at bar extinguiſhed the right of the copyholder ; 
and their reaſon was, becauſe he to whom the releaſe was 
made was admitted to the tenements and copyhelder in poſ- 
ſeſſion ; ſo that a releaſe of the cuſtomary right may enure to 
him, and therefore the lord is not at any prejudice, for he has 
had his fine upon admittance, and he to whom the releaſe was 
made was in by title, ſcil. by the lord's admittance, and ſo the 
releaſe enures by way of extinguiſhment : but if a copyholder 
be (e) ouſted by one by tort, there his releaſe by deed to the 
diſſeiſor, or ether wrong doer, doth not transfer his right, nor 
bar him for two reaſons: 1. Becauſe he has no cuſtomary 
eſtate upon which' the releaſe of the cuſtomary right 
can enure. 2. It would be to the lord's prejudice, for thereby 
he would loſe his fine and ſervices; and for theſe reaſons, the 
releaſe by deed in ſuch caſe is utterly void; and this is not 
againſt any thing Littleton faith, for Littleton ſpeaks of an 
alienation by (/) ſurrender, and that of neceffity ought to be 
into the lord's hands, according to the cuſtom : but the releaſe 
in the caſe at bar could not be made to the lord, but to the 
copyhold tenant in poſſeſſion: alſo he who claims a copyhold 
eſtate by ſurrender, hath no other evidence but copies, and ſo 
are Littleton's words to be intended. But he who claims ex- 


_ tinguiſhment of a right, may have it by releaſe by deed: ſo 


the reſolution in Murrel's Caſe before well agrees with the 


judgment in this caſe upon the difference aſoreſ. in transferring 


of an eſtate, and extinguiſhing of a right: and asto the danger 
of purchaſers, it was ſaid, that there was not any danger; for if 
the copyholder who is in poſſeſſion ſells it, he will ſhew the 
purchaſor the releaſe made to him, and he who is out 4 
po 
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poſſeſſion, ought not to ſell it until he has regained the poſ- 


ſeſſion; and if any one will purchaſe any title, he is not to be 
favoured, but in ſuch caſe * caveat emptor And yet he who 
has made ſuch releaſe, may and ought to acquaint the pur- 
chaſer with that which ke himſelf has done, and ſo no miſ- 
chief. And Wray Chief Juſtice in tkis caſe ſaid, that if one 
who has a pretended right or title (a) to copyhold land, bar- 
gains and ſells it to another, it is within the Ratute of 32 H. 8. 
cap. 9. for the ftatute ſaith, ** if any bargain, buy, or ſell, 
% &c. any right or title, in or to any lands or tenements:“ 
ſo that theſe words, © any right or title,” extend to all manner 
of rights or titles, & per conſequens to copyhold lands. And 
great part of the land of the kingdom is in grant by copy ; and 
therefore the intent of the makers of the 10 was to include it, 
for avoiding of ſuits, maintenance, and champerty, and not to 
leave all copyhald eſtates to the miſchieſs mentioned in the 
preamble of the ſaid act, and eſpecially when a (5) leaſe for 
years has been adjudged in Partrich's and Croker's Cafe. Plow. 
() Com. 77, &c. to be within the ſaid act. 


WILLIAM (a) MELWICH brought an qc“ firme 

againſt John Luter and Mary his wife, on a demiſe 
made by John Melwick of land in Eaſtworth in the county of 
Salop, for one year, &c. The defendant pleaded, not-guilty ; 
and the jury gave a ſpecial verdict to this effœct: the Abbot of 
Tewkſbury was ſeiſed of the manor of Boveridge, whereof the 
ſaid tenements in which, &c. were parcel, and copyhold land 
of the ſame manor ;z and that there were many other ancient 
copykolds of the fame manor in Eaſtworth aforeſaid, which 
manor came to the King by diſſolution. And the Kirg anno 
37 H. 8. granted the inheritance of all the copyholds in Eaſt- 
worth, to John Ogden and his heirs, who called it his manor 
of Eaſtworth : and afterwards a copyholder of the tenements 
aforeſaid, in which, &c. ſurrendered them to the faid John 
Ogden, who alſo being ſeiſed of the manor of Harbridge within 
the ſame county, at Harbridge, granted the tenements in which, 
to John Melwich the leflor of the plaintiff by copy, according 
to the cuſtom of the manor of Eaſtworth, for term of his life, 
and that the plaintiff was poſſeſſed until he was ejected by the 
defendants, claiming it under the title of John Ogden, pre- 
tending that the ſaid grant by copy did not bind him. And 
aſterwards upon good advice, judgment was given for the 
plaintiff; and in this caſe four points were reſolved. 

1. That leſſee of a copyhold (5) for one year ſha!l maintain(c) 
eject fir” ; for inaſm. as his term is warranted by the law by the 
general cuſtom of the realm, it is reaſon that if he be ejected, 

R 3 that 


(c) Cr. El, 102, 103, 224, 226, 304. 395. Cie. Tac, 403. 1 Leon. 32% Poph. 
Lit. Rep. 223. Heil, 126. 9 Co. 75. be 
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* > Co. 84. 2. 
1 Rol. Rep. 1 
2 Buiſt. 337. * 


(a) Co. Lit. 369. 
d. 
Cr, Car. 43. 


Dy sl. 
20 Plowd. 77. b. 
78. &c. 

Moor 266. 

1 Leon. 166. 
Sav. 95, 99. 

1 And, 75, 76, 
&c. 201, 202. 
Goldſb ro, 102. 


Dy. 374. pl. 16, 
1 


7. 
(<) Plowd, 77, 
78, &c. 

12. 
zol. inter Mel- 
wich & Luter in 
B. R. 
(a) Cr, El. 10a, 
103. 


Iſt Point. 


Moor 679. 

3 Bulſtr, 214. 
Bridgm. 49, 5. 
(3) 1 R UI. 240, 
Hutt. 101, 

185 Owen. 18. 


2d Point. 
(a) Cr. El. 103. 
Cr, Jac. 573. 
Antea 24. b. 
2 Co. 17. a. 
8 Co. 64. a, 
Hob. 181. 
3d Point. 
(5) Cr. El. 103, 


3947 395, 443, 
662. Poſtea in 


Neale's Caſe. 


(c) Co.Lit. 58. a 


(4) Co. Lit. 588. a. 
4 Co. 33. b. 

6 Co. 11. b. 

8 Co, 60. b. 

9 Co. 48. b. 49 a. 
Godb. 49. 1 Roll. 
543 Cr. El. 792. 
Cr. Jac. 582. 

4 Inſt. 266, 268. 
7 E. 4. 23. a. 
21 E. 4. 66. b. 

1 Mod. Rep. 171. 
12 H 7. 16, 17 
Br. Judges 18. B.- 
Court Beron. . 
B. N. C. 116. 
() Co. Lit. 58. a. 
Palm. 444. 
Poph, 166. 

(g) Cr. El. 59, 
103, 443» 


4th Point. 
{b) Roll. 499, 
50e; 505. 
Co. Lit. 59. a. 
61. b. 
(i) Poſtea 27. a. 
Owen. 35. 
Co. Lit. 58. a. 
Cr. El. 103. 
1 Roll. 505. 
B. N. C. 387. 
Br. Ccurt Baron 
22. Br Tcant 
per Ccpy 26. 
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that he ſhould have ęjeclione firme, and it is a ſpeedy courſe 
for a copyholder to have the poſſeſſion of the land againſt a 
ſtranger. | 

2. That by the (a) ſeverance of the inheritance of copyholds 
from the manor, the copyholds were not deſtroyed, but re- 
mained of force and effect, which agrees with the ſaid judg- 
ment in Murrel's Caſe. 

3. When the lord of a manor having many ancient copy- 
holds in one town, grants the inheritance of all the copyholds 
to another; the (%) grantee may hold court for the copyhold 


. tenements, and take ſurrenders to the uſe of others, and make 


admittances and grants: for although it is not a manor in law, 
becauſe it wants free tenants, yet as to the copyhold tenants, 
the feoffee or grantee has ſuch a manor, that he may hold a 
court to make admittances and grants of the copyhold tene- 
ments: for every manor which conſiſts of frechold and copy- 
hold tenements, comprehends in itſelf in effect two (c) ſeveral 
courts ; one which is commonly called the Court Baron, /. the 
Court of Freeholders, and in this court the (4) ſuitors, /. the 
free tenants are judges, and therewith agree 7 H. 6. 39 H. 6. 
5. 6 E. 4. 3. 12H. 7. 16. Another court is for the copy- 
holders, and as to that, the lord or the (e) ſteward of the ma- 
nor 1s judge; and as the other is called the Freeholder's 
Court, ſo this may be called the Copyholder's Court : and 
therefore when the lord grants over the inheritance of his copy- 
holds to another, the grantee may hold ſuch court for the copy- 
hold tenements only, as his grantor might. Andas to this court 
it need not have any free tenants ; ſo if the freeholds eſcheat, 
or if the lord releaſes the tenure and ſervices of all his free 
tenants, yet the lord may hold a cuſtomary court for his copy- 
hold tenements, and make admittances and grants of them 
/ benedicta eft expoſitio, quando res redimitur a deſtructione. 
Nota reader, although the lord by his own act cannot (g) 
make of one and the ſame manor at the common law ſundry 
manors conſiſting upon demeſnes and freeholders, yet he may 
by his own act, as by this judgment appears, make a cuſtomary 
manor conſiſting upon copyholders only, as to the purpoſes 
aforeſaid. 

4. It was reſolved, that the lord (+) himſelf may make a 
grant or admittance of a copyhold out of the manor at what 
place he pleaſes; but the (i) ſteward of the couit of a manor, 
cannot at any court held out of the manor make grants or ad- 
mittances. 


Neale and Jackſon's Caſe. 
| T was adjudged by Anderſon Chief Juſtice of the Com- 
mon 7leas, Wa'meſley, & totam curiam, that where the 
lord of a manor demiſes all his lands granted by 
„ber for two thouſand years, that ſuch leſſee 
| may 
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(a) may hold a court for the copyholds, according to the reſo- Jackfon in C. B 
Jution of the third point in Melwich's Caſe. And in this - pats th 
caſe it was faid, that ſo it was reſolved by all the Jultices, in 396, e cg 
the caſe of Sir Chr. (%) Hatton, late Lord Chancellor of Eng- (5! Cr El. 503, 
land touching copyholds in Wellingborough in Northampton- 3952 443, 6e. 
ſhire : nota reader, a good difference between theſe caſes which 
conſiſt upon numbers of copyholds which may ſupport a cuſ- 
tom, and one fingle caſe of a copyhold, as in Murrel's Caſe 
before, in which the lord doth not grant tacitè any cuſtomary 
court, nor the grantee having but one ſingle copyhold, cannot 
hold court. 
Cliſton and Molineux. 14. 

1 points were reſolved by Wray Chief Juſtice, Sir Mich. 25&28EL 

Thomas Gawdy, & tot" cur', upon evidence given to a 1 3 
jury; that if a court be held by a ſteward of a manor (c) out of (, Ame 28. b. 
it, and divers grants and admittances there made; the court Ow. 35. 9 Co, 
and all the grants and admittances are void, for the court of &. — 
the manor ought to be held within the manor, and not out of , Roll. 2 | 
the juriſdiction of it; which agrees with the reſolution of the B. N. C. 385. 
fourth point before, in Melwiche's caſe. But it was refolved, 2 
that by (4) cuſtom the court may be held out of the manor, ger Coop hy 
and grants and admittances made there good enough, as divers Co. Lit 58. a. 
Abbots, Priors, &c. uſed to hold courts at ove manor, for _ r 58 2. 
divers ſeveral manors, and good by cuſtom. 2. It was reſolv- 397+ 
ed, that where a woman tenant for life takes huſband, and the 
huſband commits waſte againſt the cuſtom of the manor, and 
dies, the eſtate of the wife is utterly forfeited (e) by the act of (e) Roll. 5c. 
the huſband. But if / a ſtranger commits the waſte without Nell. Rep. 344, 
the aſſent of the huſband, it is no forfeiture 3 and accord- 8 
ing to this reſolution it was certified into the Chancery Cr. Car. 2. 


by Mead and Periam, two of the Juſtices of the Common Dae HEN 
30d. 345. 


Pleas between the fame parties as to both points, upon con- p.. 383, 384. 
ference had with divers other Juſtices. (f) i Rell. 508. 
F. N. B. 60. G, 

Taverner and Cromwell. . 15. 


II was reſolved by Wray Chief Juſtice, Sir Tho. Gawdy, Tr2651hB.R, 
& tot” curiam, upon evidence to a jury, that if a copy- 9 
holder be ſeiſed by force of ſeveral copies, /cil. of Black Acre ) Cr. El. 353. 
by the rent of 3d. and of White Acre by the rent of 4d. and of Co. Ent. 272, ad 
Green Acre, by the rent of 6 d. and afterwards the copyhoider 5 Bulft. cx 
commits (/) waſte in part of Black Acre, or makes a ſeoſfment . 
of part of Black Acre, or denies the rent of that acte, by that all (;) Cr. El. 353. 
Black Acre is forfeited, (i) but it is no forfeiture of White 
Acre, norof Green Acre. For altho' they all are in one and the 
ſame hand, yet every acre is held ſeverally, and to every acre ( Poſtea 28. 
there is a ſeveral condition in law (A) tacitè annexed, fo as the 
forfeiture of the one cannot be the forfeiture of any of the others, 
for the ſeveral conditions in law follow the ſeveral tenures 
and therefore the ſorſeiture of the 01e cannot be the forfeiture 
of any of the others: ſo it was at the ſame time retolved, 
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that if the ſaid copyholder of the ſaid three acres ſeverally 
held as aforeſaid, ſurrenders them to the uſe of A. and his 


(a) 3 Leon. 109. heirs, and the lord admits A. accordingly, (a) tenendum per 


Poſtea 28. a, 


% 


(5) Poſtea 28 b. 
29. b. Mo. 358. 
Cr. El. 361. 
Co. Lit. 59. b. 
Bridgm. 51. 
1 Roll. 503. 
Cr. Car. 205. 
(c) Or. El. 361. 
Poſten 29. b. 
Bridgm. LLO 
x Roll. 503. 
8 Co. 63. b. 
13 Co. 3. 
Moor 112. 
Sce Skin. 1925 
306. 

16. 


Mich, 42& 43 El. 


in B. R. inter 
Hobart & 
Hammond. 


(4) No. 622, 62 3. 
Cr. El. 351, 779. 


Cr. Car. 196. 

1 Roll. 50%, 523. 
2 Roll. 878. 

7 Roll. Rep. 33. 
11 Co. 44. a. 

13 Co. 3. 

1 Brownl. 186. 
Treby's Argu- 
ment in quo War- 
ranto 34. 
Hob. 135 Co. Lit. 
56. b. 59. b. 60. a. 
Antea 21, b. 
Vide ſupra 21. b. 
Braun's Caſe, 
Cumb. 44. 

(e) Cr. El. 351, 
77% 


antiqua ſervitia inde prius debita & jure conſueta, or to ſuch 
effect; and after A. commits a forfeiture in Black Acre, he 
ſhall forfeit hat only, and none of the others, for the ſaid 
tenendum (reddends ſingula ſingulis continues the ſeveral te- 
nures; and ſo it is not material whether the copyholds be in 
one or ſeveral copies, but whether the tenure be one or 
ſeveral; is only material as to this purpoſe; and ſo was it ad- 


judged upon demurrer, Hil. 35 Eliz. in C. B. inter James 


Taverner plaintiff, & Thomas Cromwel defendant. So if di- 
vers ſeveral copyholds eſcheat to the lord, and he regrants 
them to another, tenend” per antiqua ſervitia, &c. they ſhall be 
ſeverally held as they were before the eſcheat: and in this caſe 
it was reſolved, that when a copyholder ſurrenders to the uſe 
of another, and the lord admits him, now he who is ſo ad- 
mitted is (6) in by him who made the ſurrender; and in a 
plaint in nature of a writ of © entry in the per,” ſha!) be ſup- 
poſed “ in the per” by him who made the ſurrender ; for the lard 
15 but an (c) inſtrument to make admittance, and he who is ad- 
mitted ſhall not be ſubject to the charges or incumbrances of 
the lord: and ſo reader, where it is ſaid in the caſe of Clifton 
and Molineux before, that by the forfeiture of the huſband all 
the eſtate of the wife ſhall be forfeited, it is to be intended all 
the copyhold eſtate under the ſame tenure, 


Hobart and Hammond. 
[LJPON evidence to a jury, theſe points were reſolved by 
Popham Chief Juſtice, Gawdy, Clench, and Fenner, 
Juſtices of the King's Bench, 

1. That if the fines of copyholders of a manor upon ad- 
mittance, be incertain, yet the lord cannot demand or exact 
exceſhve and (4) unreaſonable fines, and if he does, the copy- 
holder by the law may deny to pay them without any for- 
feiturez and it ſhall be determined by the opinion of the 
Juſtices, before whom the matter is depending, either upon 
demurrer, or upon evidence to a jury upon the confeſſion or 
proot of the yearly value of the land, whether the fine de- 
manded was reaſonable or not: for if the lords might aſſeſs ex- 
ceſhve fines at their pleaſures, all the eſtates of copyholders, 
which are a great part of the realm, and which have continu- 
ed from time whereof, &c. would be at the wills of the lords 
defeated and deſtroyed, which would be inconvenient. And 
it was ſaid, that according to this reſolution in this point, it 
had been adjudged in C. B. in (e) Hoddeſdon's Caſe. 

2. It was reſolved, if the lord in caſe of incertainty of fines, 
aſſeſs a reaſonable fanz, and requires the copyholder t o pay it, 

the 
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the copyholder is not bound (a) to pay it preſently, becauſe he ( On. El. 779. 


cannot tell what fine the lord will aſſeſs, et * nemo tenetur di- 13 Co. 2, Palm 
vinare ; and therefore he cannot provide any certain ſum, and 35%. 
therefore he ſhall have convenient time to pay it, if the lord “ Lit. Rep. 98. 
himſelf appoints no certain day for payment of it; but other- #©* 66. b. 
wiſe it is of fines certain. 

2. It was reſolved, that where a copyholder has ſeveral lands 
ſeverally held by ſeveral ſervices by copy, there the lord ought 
to aſſeſs and demand the fines (6) ſeverally for every parcel (5) Cr. El. 279. 
which is ſo ſeverally held, For the tenant may refuſe (c) to C 
pay the fine for one parcel, and forfeit that, and pay the fines CA ory FO 
for the others; and as it was agreed in Taverner's caſe, every 
ſeveral tenure has a ſeveral condition in law (d) tacitè annexed (4) Antea 25. a. 
to it; and therefore the lord ought fox every ſeveral tenure to : 
aſſeſs and demand a ſeveral fine: ſo if all the faid ſeveral copy- 
holds are ſurrendered to the uſe of another and his heirs, and the 
lord admits him (e) tenendum per antiqua ſervitia inde prius debita (e) Antes 27, b. 
& de jure conſueta, there, as it was alſo reſolved in Taverner's 3 Len. 109, 
caſe, the tenures are ſeveral, and therefore the fines ought to 
be ſeverally aſſeſſed and demanded. 

4. Popham Chief Juſtice ſaid, it was adjudged in Sandes 
caſe, that no fine is due to the lord either upon ſurrender or 
deſcent until admittance ; for the admittance is the cauſe of 
the fine, and if after the tenant denies to pay the fine, it is a 
ſorfeiture, And ſo it was refolved by Wray and Periam 
Juſtices of aſſiſe in evidence to a jury in the county of Suffolk 
inter Nicholas Bacon, Ent. plaintiff, & Flatman, defendant, Tater Bacon & 
for a copyhold of the manor of Walſhham in the Willowes, Flatman. 


in the county of Suffolk. 


Weſtwick and Wyer. 

THE caſe was ſuch ; Alice Weſtwick was copyholder of 17. 

the tenements in which, &c. in fee, held of the manor Te, 33 Ei a. in 
of Peter Leyſton in the county of Bucks; and 12 H. 8. ſur- B. R. Weſte ick 
rendered the tenements into the hands of the lord of the ſaid“ Wer & Ur. 
manor to the uſe of W. Weſtwick her ſon in fee; and at the 
next court held 13 H. 8. for the ſame manor, the entry in the 
roll was to this effect; ad hanc cur iam venerunt Will. Weſtwick & 
Tohan' uxor” ejus, & ceperunt de domino tenementa pred” cum per- 
tinentits in quibus, Sc. pref. M. Weſtwick & Job uxori ejus : 


 tenend” eiſdem M. & FJ. & hered' ſuis, &c. And afterwards 


William died, and Johan. ſurvived and ſurrendered the tene - 
ments to the uſe of the defendants, who entered, upon whom the 
plaintiff as couſin and heir of Will. Weſtwick entered, and the 
defend. re-entered; and the plaintiff brought an action of treſ- 
paſs, and all this was found in a ſpecial verdict: and it was argu- 
ed by the plaintiff's counſel, that the plaintiff ought to have judg- 
ment 
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Autes 23,2 ment for divers reaſons. 1. When Alice Weſtwick ſurren- 
9 8885 dered her land to the lord of the manor to the uſe of W. W. 
by the ſurrender the eſtate of the copyholder is in the lord, 

which he might grant to any ſtranger, as the ſcoſfees to 

an uſe might at the common law; and W. W. had no re- 

(a) Cr, Jae. 363. medy but in a court of (a) equity, to compel the lord to ad- 
mit him, & per conſequens when the lord grants the land to W. 

Weſtwick and his wife in fee, it is a good grant to both. 2. 

Will. Weſtwick in the caſe at bar, having but remedy in 

equity to be admitted to the land, it ſhall be intended that 

Will. Weſtwick requeſted the lord to make a grant to him and 

his wife, for ſo much is implied in it, when it is ſaid, gued ad 

hanc curiam venerunt M. Weſtwick & Johan” uxor ejus, & ce- 

perunt, &c. and every admittance of a copyhold amounts in 

law to a grant, wherefore they conceived that judgment ought 

to be given for the plaintiff. To which it was anſwered and 

reſolved by the court, that as to the firſt reaſon the plaintiff's 

counſel had miſtaken the law. For when A. W. ſurrendered 

the land to the lord to the uſe of W. W. the lord by the cuſ- 

tom {which makes the law in ſuch caſe) had but a cuſtomary 

(3) 3 Co. 135. b. power to make admittance (b) ſecundum formam & effettum ſur- 
R - ſum redditionis, and therefore it is not to be likened to the caſe 
9: + 39: % "of feoffees at the common law. And although the lord grants 
the land over by copy te another, all zhat is without warrant, 

for notwithſtanding that, the lord may make admittance ac- 

cording to the ſurrender, and that ſhall be good, and he who 

1 b. is admitted ſhall be (c) in by him who made the ſurrender, as 
Cr. Ens 361. it was reſolved in Taverner's caſe before: and therefore it was 
Co. Lit. 59. b. agreed per totam curiam, if the lord after ſuch ſurrender grants 
— 5!. the land to ce/luy que uſe and a ſtranger, the whole ſhall enure 
Poſea 201 to the ceſtay que uſe ; or if he admits ce/luy gue uſe upon condi- 
Cr. Car, 205. tion, the (d) condition is void, for, after admittance, he is 7 
(% 1 Roll. Rep. by him who made the ſurrender. As if a man deviſes a term 
wo to J. S. and the executors agree and aſſent that J. S. aud J. N. 
ſhall have the term, or that J. S. ſhall have it upon condition, 

in theſe caſes J. S. ſhall have the term ſoicly and abſolutely, for 

after the aſſent of the executors he is in by the deviſe. And it 

was ſaid, that it has been lately adjudged in Bunting's caſe, 

(e). Poſtea 29. a. b. that where a copyholder ſurrenders to the lord to the uſe of 
another for life, (e) and the lord admits him to hold to him 

and his heirs, that yet he who is fo admitted, has but an eſtate 

for life, for he is in after the admittance by force of the ſur- 

(f) 10 Co. 140. render. As to the ſecond objection it was anſwered and re- 
6 Co. 67.9, ſolved, that, without ſpecial cuſtom, (for (/ conſuetuds loci .. 
7 Co. 5.3 ſemper objervanda,) or other ſpecial matter which is in this caſe, 
(e) Lane 99. the admittance ſhall enure (g) only to the huſband for the rea- 
ſons aforeſaid; wherefore judgment was given againſt the 

plaintifl. ; 

Buntirg 
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Bunting verſus Lepingwel. ö 
THE caſe as it was found by ſpecial verdict was to this 18. 
effect; J. Bunting the plaintiff's father, and Agnes M-27& 28 El. 

Addingſhal contracted matrimony between them per verba de 3 
præſenti tempore; and afterwards, 1 Decemb. anno Dom. 1555, Mane 7 170, 
the ſaid Agnes took to huſband Thomas Twede, and after- 171. 2 Inf. 684. 
wards 9 Fulii, 1556, John Bunting libelled againſt the ſajd i": 468, 470, 
Agnes upon the ſaid contract in the Court of Audience, upon 
the proceeding in which libel, decretum fuit quod præd Agnes 
ſubiret matrimonium cum prefato Johanne Bunting, & inſuper 
pronunciatum, decretum & declaratum fuit dictum matrimonium 
fore nullum, &c. And further it was adjudged, that the ſaid 
John and Agnes ſhould intermarry, which they did, and had 
iflue the plaintiff, the ſaid T. Twede then living, and after- 
wards John 1 died; and it was further found, that one 
Richard Bunting, ſather of the ſaid John was a copyholder in 
fee of the land in which, &c. held of the manor of Golding- 
tons in Caniſcoln in Eſſex, and out of court, according to the 
cuſtom of the manor, ſurrendered by the hands of 3 
tenants to the lord of the manor to the uſe of Margaret his wife, 
and Robert his younger ſon, and died, after whoſe death the 
ſaid ſurrender was preſented according to the cuſtom, and 
thereupon the lord of the manor gave admittance, and granted 
ſeiſin of the land to Margaret and Robert, and to the heirs of 
Robert; and Margaret died, and Robert ſurvived, and ſur- 
rendered the land to the uſe of Emme his wife, and died; 
Emme was admitted, Charles Bunting as couſin and heir of the 
ſaid Rich. Bunting, c ſon and heir of John, ſon and heirof the ſaid 
Rich. entered upon Emme, and the def. as her ſervant, and by 
her command re-entered, upon which re-entry the plaintiff 
brought the action: and in this caſe five points were adjudg- 
ed. 1. That although Twede then being de facto the huſ- 
band of the ſaid Agnes was not party to the ſaid ſuit, nor to 
the ſentence in the Spiritual Court which diſſolved the mar- 
riage betwixt him and the ſaid Agnes, but the ſaid Agnes (a) (4) Moor 169+ 
only ; yet the ſentence againſt the wife only, being but de- 
claratory, was good, and ſhould bind the huſband de fa#s, 
and foraſmuch as the conuſance of the right of (4) marriage be- (3) Carth, 233. 
longs to the Eceleſiaſtical Court, and the ſame court has given 
ſentence in this caſe, the Judges of our law ought (although it 
be againſt the reaſon of our law) to give faith and (c) credit (q 2 ventr. 43. 
to their proceedings and ſentences, and to think that their 5 Co. 7. a. 
proccedings are conſonant to the law of holy church, for (4) Cie, Cafe. 
cuilibet in ſua arte perito eft eredendum, and ſo have the Judges — = 
of our law always done, as appears in (e) 34 H. 6. 14. b. 11 (4) 5 Co. . a. 
II. 7. 9. a. b 8 Aff. pl. So that it was reſolved, that the Swdrie's Caſe, 
plaintiff was (/) legitimate, and no baſtard. - 1 — 

2. When R. Bunting copyholder ſurrendered into the hands Calvin's Cafe, 


of the lord to the uſe of the ſaid Margaret and Rob, without 75 — 2 
D le) 7 Co. 43. b. 
limi- Y Moor 169, 

171. 
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{{s) Co. Lit, 59.b. 


(3) co. Lit. 59. b. 


(c) Antea 28. b. 
Co. Lit. 59. b. 
8 Co. 135. b. 
9 Co. 107. a. 
Cr. El. 392. 
Cr. Car. 205. 
1 Rolles 504. 
(d) Cr. El. 361. 
Cr. Car. 205. 

6; Antea 27. b. 
Bridgman 51. 
1 Roll. 503. 
8 Co. 63. b. 
Moor 112. 
13 Co. 3. 
2Siderf. 61. 
(e) Antea 27. b. 


28. b. Moor 3 58. 


Cr. Eliz. 361. 

Co. Lit. 59. b. 

Bridgm. 51. 

1 Rolles 503. 

Cr, Car. 205. 

See 2 Wilſon 

254, 255. 

(f) Cr. J:c.4c3. 

1 Rolles 100,501. 

Co. Lit. 59. b. 

Bulſtr. 2 155 

1 Roll. Rep. 41 5. 

Bridgman 51. 

Lane 99. 2 Syd. 

27» 38, 61, 62. 

x Rolles 504. 

2 Sand. 422. 

1 Mod.Rep.102, 

ſe) 3 Bulſt. 215, 

Bridgman 51. 

(5) I Rolle 504. 
Antea 25. a. 

(i) Antea 28. b. 


19 
P. 36. El. Down 
v. Hopkins in 
B. B. 
(k) Cr, Eliz, 
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limitation of any (a) eſtate, it was reſolved, that they had but 
an eſtate for lives, for as well eſtates as deſcents ſhall be di- 
rected by the rules of the law, as neceſſary conſequents upon 
the cuſtom, unleſs there is a ſpecial cuſtom (which is always 
to be obſerved) within the manor ; as theſe words, ſibi & ſuis, 
or Abi & aſſignatis, or ſuch like may by cuſtom create an eſtate 
of inheritance. And it was obſerved that the eſtates in the 
caſes limited upon ſurrenders, are always annexed to the eſtates 
of him to whoſe uſe the ſurrender is made, and always the ſur- 
__ to the lord is general (6) without limitation of any 
te. ä 
It was reſolved, that when the lord made admittance and 

delivered ſeiſin to Margaret and Robert, and to the heirs of 
Robert, it was only an (c) admittance to them ſor the term of 
their lives, the reverſion over to Richard Bunting who made 
the ſurrender, becauſe the lord is but an inſtrument (4) in this 
caſe, and when he has admitted according to the effect of the 
ſurrender, nothing remains in him but the reverſion of the 
eſtate in him who made the ſurrender to diſpoſe of as he pleaſes 
according to the cuſtom of the manor; and thoſe who were 
admitted for their lives were in (e) by him who made the ſur- 
render, which cannot be if the reverſion ſhall be in the lord. 

4. Although he who is admitted is in by him who made the 
ſurrender, yet it was reſolved that a man may ſurrender (as 
Robert Bunting did in this caſe) to the uſe of his wife, be- 
cauſe the huſband doth not make it immediately to the wiſe 
but by two means, ſc. by ſurrender of the huſband to the lord 
to the uſe of the wife, and by admittance of the lord to the 
wite according to the ſurrender. 

5. When Rich. Bunting made the ſurrender out of court ( 
and died before it was preſented in court, yettheſurrender being 
preſented aſter his death according to the cuſtom is good, but 
if it had not been preſented according to the cuſtom, then the 
ſurrender became of no force or effect. So if the (g) tenants 
by whoſe hands the ſurrender was made die, yet if it is upon 
good proof, preſented, it is good enough. So in the caſe of 
(% Kite and Queinton before, where he, to whoſe uſe the ſur- 
render was made, died before admittance, yet his heirs ſhall 
be admitted. And this laſt point was reſolved without any 
difficulty or ſcruple, and that was the true cafe of Bunting 
mentioned in (i) Weſtwick's Caſe next before, and well agrees 
with the reaſon of the ſame caſe. 


THE (e) caſe was, within the manor of Chaldwarton in 
the county of Southampton, there were divers cuſto- 
mary lands and tenements, and which by cuſtom of the ma- 
nor, from time whereof, &c. had been granted by copy of 
court-roll of the fame manor, for one, two, or three lives 
| of 


Copyhold Caſes. 


of which manor Sir George Pawlet and Elizabeth his wife, 
as in right of his wiſe were ſeiſed, &c. and at a court of the 
ſaid manor, 4 & 5 Phil. & Mar. granted the place where, &c. 
being parcel of the cuſtomary tenements, &c. to the ſaid Down, 
durante viduitate ſua; and if this grant was according to the 
cuſtom of the manor or not, was the queſtion: and it was ad- 
judged that this grant was within the cuſtom, for every grant 
(a) durante viduitate is an eftate for life, as appears by Lit. go. 
& 37 H. 6. 27. 14H. 8. 13. a. &c. but every grant for life is 
not durante viduitate, for a general eſtate for life is larger and 
more beneficial than durante viduitate, In Mich. 2 & 3 Eliz. 
Dyer 192. iſſue was taken, whether the cuſtom of a manor 
was, that the wife of every copyholder ſhould have the land 
aſter the death of her huſband for the term of her life; and it 
was given in evidence that the cuſtom was, that ſhe. ſhould 
have (6) it durante viduitate ſua, and it was adjudged, that this 
evidence did not maintain the cuſtom alledged before, becauſe 
it is a leſs eſtate than cuſtom pro ter mino vitæ was, and the 
effect and ſubſtance of iſſues joined betwixt the parties are to 
be proved preciſely: but in the principal caſe it was reſolved, 
that the cuſtom is well purſued, becauſe the eſtate granted 
was leſs (c) than the cuſtom warranted ; and that agrees with 
the reſolution before of the ſecond point in Gravenor's Caſe. 
And in this caſe it was faid, that the lord of a manor may by 
(4d) word retain one to be ſteward of his manor, and to hold the 
courts thereof, as well as a (e) bailiff may be, and that by 
word, and this retainer ſhall ſerve till he is difcharged, and 


therewith agrees 8 Eliz, Dyer 248. 

1 this caſe three points were reſolved. 1. That the lord 
of a manor may retain one to be ſteward of his manor, and 

to keep his courts by (g) word, and this retainer ſhall endure 

till he is diſcharged thereof, and this agrees with the opinion 

in the caſe next before. 

2. That where a copyholder of the Queen's manor was at- 
tained of felony, by which his copyhold efcheated, the Queen's 
Steward of the ſame manor might (+) grant it over ex officrs 
without any ſpecial warrant ; for the cuſtom of the manor war- 
rants the ſteward of the manor for the time being to grant it, 
and the cuſtom binds the Q. her heirs and ſucceſſors: but al- 
though he may, by the law, do it, yet his duty is, before he 
makes any grant, to inform the Lord Treaſurer of England, 
Chancellor and Barons of the Exchequer or ſome of them, for 
his better direction, and for the Queen's greater profit in 
thoſe caſes. 


3. It was reſolved, that the K's Auditor (i) or Receiver has 
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not 
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(a) Lit. ſe, 
380. Co. Lie. 
42. 2. 234. b. 

37 H. 6. 26. 
Fitz, Brief 136. 
Br. Waſte 102. 
Br. General 
brief 11. 4 Co. 
3- a. Dyer 305. 
pl. 59. Moor 31. 
(% Dyer 192.9). 
23. Cr, El. 415, 
DoR. pl. 200, 
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{c) 4 Co. 23: a, 
I Rolles 514. 
Co, Lit. 52. b. 
Cr, Elis. 3273., 
373. Godb. 20, 
4 Leon. 64. 

I Rulles Rep. 48. 
1 Leon, 56. 
Salk, 189. 
(4) Co. Lit. 6 f. b. 
Kelw, 158, b, 
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527. Leon. 227, 
228, Godb. 142. 
Dyer 248. pl. 79. 
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(e) Kelw, 174. 
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Tr. 41 Eliz. 
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not power to retain a ſteward to hold the Queen's Courts: but 
he he ought (if ſuch voluntary grants by him made upon 
eſch-ats or forfeitures ſhall be good) to have letters patent of 
the office of the ſtewardſhip of the ſame manor. 


3 %.; 1 Lady Holcroft's Caſe, 

Cafe. AND it was ſaid in this.caſe, that it was adjudged in C. 

(a) Antea 50. B. in the lady Julian Holcroft's caſe, that where one 

5 Lit, 1 was generally retained by the lord of a manor by (a) word to 

rg I; 6. be ſteward of his manor, and to keep his courts, that ſuch 

$27.1 Leon.227, ſteward might take (5) ſurrenders of cuſtomary tenements out 

223. Godb. 142. of the Court; for till ſuch ſteward is (c) diſcharged, he is 

yp 2 ſteward of the manor, as well by the retainer by word, as if 

Godb. 142. Cro. he had a grant thereof by deed. 

Jac. 526, 527. 

D Ars Co. Shaw and Thompſon. 

(<) Co. Lit. 6. b. PHE caſe was, that the plaintiff late the wife of a copy- 
22. | holder in fee of a manor in which by ſpecial cuſtom wo- 

Trin. 37 Eliz. men were to be endowed, recovered dower by plaint in the 


226 caeck court of the manor, and becauſe her huſband died ſeiſed, ſhe 


C4) Moor 410, Tecovered 50l. damages for the profits from the death of her 
411. Cr. Eliza. huſband : the woman brought an action of debt for this 501. 


— — in B. R. And in this caſe, 1. It Was reſolved, that the wiſe 


(e) 2 Siderf, ſhould not have dower (e) of a copyhold, unleſs it be by ſpecial 


239. 2 Bulſt. 337. cuſtom. 2. When a wife is to be endowed by cuſtom of a 


Hod- 215" co, copyhold, then ſhe ſhall have all incidents to dower, and there- 
Lit „fore in ſuch caſe ſhe ſhall recover damages by the ſtatute of 


77 . Rolle 60. (/) Merton, cap. 1. de viduis, &c, and therefore in the caſe at 
— — 52. b. bar the recovery of damages was lawful ; and although they 
> Inf. 80. Moor exceed (g) 40s. yet they were well warranted by law; which 


two points well agree with the reſolution before in (i) Brown 


411. 
( Cr- El. 426. and Rivet's Caſe. 3. It was reſolved, that no action of debt 


Ry 9 a. lies for the ſaid damages at common law, for upon ſuch judg- 


(i) Ante: 22. b. ment no writ of error (4) or falſe judgment lies, but the (/) 
(#) Moor e remedy is in the Courtof the Manor, or in the Chancery, which 
411. + Rot is alſo conſonant to the reſolution in Brown's Caſe. And 
(1) x Rotle 602, Fenner Juſtice ſaid, that he had ſeen a record of 36 H. 8. 
bor. 13 Rich. where the lord upon a petition to him, had, for certain errors 
— Hat, in the proceedings, reverſed ſuch judgment given in his own 
21. b. Lit. ſet. Court; and upon that, the defendant ſhall have audita querels 


1 60.5. to be reſtored to the damages recovered agrinſt him. 
16e 13K. 2. 


cited before in 


Brown's Caſe, Hoe and Taylor. 

& 14 H. Vice TH ſaid writ of error was brought upon a judgment 
7 E. 4. 29- given in C. B. where the caſe was ſuch; Henry-Jer- 
p. 35 1 ningham, Eſq. was lord of the manor of Mutferd, in the 
Taylor in Error County of Suffolk, and Taylor claimed. the underwood of a 


in B. R. great wood called Mutford Wood, parcel of the ſame ma- 
Dag 713. nor, to be demiſed, and demiſeable from time whereot, &c. 
God. 174. by copy of court - roll of the ſame manor, &c. to be cut yearly 
13 Co. 69. ; by 
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by ſour (a) or five acres at the moſt, and conveyed to himſelf (a) Cr. El. 413. 
a grant of the ſaid underwood by copy, &c. according to the Me 355. 
cuſtom; and for treſpaſs done in the underwood, he brought 

the action of treſpaſs againſt Hoc. And it was adjudged in C. 

B. that underwood growing upon parcel of the manor might 

by cuſtom be granted by copy of court-roll of the ſame manor; 

and that judgment was afhrmed in B. R. for it was there ſaid, 

that the ſaid (/) underwood might be granted by copy, becauſe (3) Jeak. Cent. 
it grew upon parcel of the manor; allo it is a thing of perpe- 774: Cr. El. 413. 
tuity to which cuſtom may extend, for after every felling, the Lit. 8b. _ 
underwood grows again, ex /liputibus. So it was reſolved, 

that (c) herbage, or any (4) profit of any parcel of the manor, (-) Cs. Lit. 58. b. 
might by cuſtom be granted by copy: and it was ſaid that a (e) may 29% 
fair appendant to the manor of Crokenhorn in the county of 4) Icak. Cent. 
Somerſet, is granted by copy of the fame manor, And that 274. : 
well explaineth the reſolution in Murrel's caſe before, concern - G Antea 24. b. 
ing the firſt of the pillars upon which every copyhold ſtands, 8 


ſe. cuſtom. The. och caſe of theſe. Moor 355. 


Co. Lit. 58. b. 
French's Caſe. 
] T was adjudged that if a copyhold eſtate is ſorſeited to the 24. 


lord, or efcheats, or otherwiſe comes to the lord's hands, EN 19 El. 
In . . 


if the lord makes a leaſe for years, or for life, or other eſtate het IS; 


by deed, or without deed, that this land can never after be 
(f) regranted by copy, for the cuſtom is deſtroyed, be- (Rolle 498. 
cauſe during ſuch eſtates, the land was not demiſed nor 2223 
demiſable by copy of court-roll: ſo if the lord makes a Dyer ate. * 
feoffment in fee thereof upon condition, and afterwards en- Cr. Car. 521, 
ters for the condition broke, yet it can never be regranted by 883 
copy; but if the lord keeps the land in his hands for a loug =O 10. Sos 
time, or lets it at will, he, his heirs or alhgns may well re- 2 We 135, 
grant it at his pleaſure. So if the interruption is wrongful, as 2 C. 32. 

it the lord is diſſeiſed, and the diſſeiſor dies ſeiſed, or if the 

land is recovered againſt the lord by falſe verdict, or erroneous 

judgment, in theſe cafes, till the land is recovered, or the 

judgment reverſed by the lord of the manor, the land was not 

demiſed, or demiſable, and yet after the land is re-continued, 

it is grantable again by copy; for non valet (g) impedimentum (g Co. Lit, 
guod de jure non ſortitur effectum, & quod contra legem fit pro in- 3*1- b. 

fefto habetur: but if the land to forfeited, or eſcheated before 

any new grant made is extended upon a ſtatute, or recognizance 8 Co. 63. d. 
acknowledged by the lord, or if the wiſe of the lord in a writ 
of dower has this land aſſigned to her, altho' theſe impediments | 

are by acts in law, yet inaſmuch as the interruptions are lawful, er hong 
the lands can never after be granted by copy. If a copy holder God. 985 Say, 
accepts (%) a leaſe for years of the lord cf his copyhold, the 79,74. 1 Brown, 


; 22. 1 Andetſ. 
n 
copyhold, 191. 1 Lon. 170. 
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* is deſtroyed for ever, and can never be granted again: 
(a) Sar. 70,77. if the copyholder (a) takes a leaſe for years of the manor, by 


ct jacks. Paſch. 17 El:z. in (b) Hide's caſe : but in the ſame ca 


God. 153. reſolved, that ſuch lefſee might regrant the copyhold again to 
Noy 12. Moor whom he would, for the land was always demiſed or demiſ- 


—— > gat able; and if a copyhold is ſurrendered to the leſſor of the ma- 


(i Moor 185. nor, or is forfeited to him, he or his executors or aſſigns may 
2 Co. 17. a. well regrant it: and if a copyhold eſcheats to the lord, and he 


aliens the manor by fine, feoffment, or otherwiſe, his alienee 
may regrant the land by copy, for it was always demiſed or 
demiſable: and by theſe reſolutions you will better underſtand 
the general learning in Murrel's caſe before, concerning the 


(e) 2 Syderf. 142. ſecond of the pillars of a copyhold, ſc. (c) demiſed and demiſ- 


Co. Lit. 58. b. able from time whereof, &c. 


25. HE cafe was, that a copyholder of certain tenements 

M. 29 & 30 El. called Collins, parcel of the manor, &c. in pleading al- 
Foifton & Crach - ledged, quod infra maner præd talis habetur, necnon a toto tem- 
roode in B. R. pore cujus contrarii memoria hominum non exiſtit, habebatur con- 
ſuetudo, (viz.) quod quilibet tenentes præd' tenementorum vocat 

Collins, had uſed to have common in ſuch a place parcel of 

the ſaid manor ;z and if the cuſtom might be alledged within 

the manor and applied to but one ſingle copyhold was demurr- 

(a) 6 co. 60. b. ed in law. And it was adjudged, that ſuch (a) cuſtom as well 
Hob. 86. for the form as for the matter of it, was good: for firſt, the 
Cr. Jac. 665. copyholder in his own name cannot (5) preſcribe, for the 


G Be- f. 21, weakneſs and baſeneſs of his eſtate; but if he will prefcribe, 


Moor 461. he ought to preſcribe in the name of the lord of the manor, ſc. 
mix" to ſay, that the lord of the manor and all his anceſtors, and 


Cr. El. 363, 390. All thoſe whoſe eſtate he has, have had common in ſuch a 
6 Co. 60. b. place for him and his tenants at will, &c. as appears in 22 H. 
_ 77% 6.51.2. &c. and that ſhall ſerve when the copyholder claims 
9 common or other profit in the ſoil of a ſtranger: but when the 
copyholder claims common or other profit in the lord's ſoil, 

(e) Do. pla. 81. then he cannot (c) preſcribe in the name of the lord; for the 
Cr. El. 290. lord cannot preſcribe to have common or other profit in his 
Moor 461. own foil ; but then the copyholder, foraſmuch as he cannot 
8 preſcribe, neither in his own name, nor in the lord's name, 
g Co, 113. he muſt of neceſſity alledge, that within the manor is ſuch a 
cuſtom as in the caſe at bar: and as when the copyholder claims 

x Salk, 465,366, common or other profit in the ſoil of the lord, he ought to 
claim it by cuſtom of the manor; ſo when ie claims it in 


Hob. 286, the land of another which is not parcel of the manor, he cannot 


claim it by the cuſtom of the manor, for the cuſtom is, quad in- 
fra maner talts habztur, &c. conſuetud o, and therefore he cannot 


apply 


; 4 
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apply it, or by force thereof claim any thing out of the ma- 
nor, as was done 21 Eliz. (a) Dyer, and therefore there it 
was clearly miſpleaded ; but in ſuch caſe he ought to preſcribe 
in the name of the lord. 

Nota, a good (b) difference between preſcription uw hich is 
perſonal, and is always made in the name of a perſon certain 
and his anceſtors, or thoſe whoſe eſtate he has, and cuſtom 
which is local and alledged in no perſon, but that within a 
manor, &c. is ſuch cuſtom, and that ſerves for them who can- 
not preſcribe in their own name, nor in the name of any per- 
ſon certain, as inhabitants of a town, &c, as appears in 15 E. 
4. 29. 40 Aſſ. 41. 2 Mar. Br. Preſcription 100. 6 E. 6. Dyer 
71. Allo allegation of a cuſtom ſhall ſerve when it is referred 
to a thing inſenſible, c. that all ſuch lands, &c. are deviſable, 
or the like. Vide 40 Aſſ. 41. &c. And becauſe in the caſe at 
bar the cuſtom might have a lawful beginning, /c. that one 
copyholder only ſhould have common, or eltovers, or other 
profit in the land of the lord, and that in many manors, ſome 
copyholders had common in one waſte of the manor, and others 
in another ſeverally, ſo that the cuſtom cannot be applied to ail; 
and becauſe all the other copyholders may be determined or ex- 
tinct; for theſe reaſons it was adjudged that the cuſtom was 
well alledged in the caſe at bar, as well for the manner as for 
the matter ; and ſuch cuſtom for one copyholder to have com- 
mon of eſtovers in the lord's wood, parcel of the manor where- 
of the copyhold was held, was adjudged to be good. Paſch. 
10 Eliz. as it was ſaid in this caſe. Vide 21 E. 3. 34. I Mar. 
Dyer 114. 5 E. 6. Dyer 70, 71. And becauſe it has been 
often ſaid before, that the cuſtom of the manor is the ſoul and 
life of the copyholders, it was neceſſary in my opinion to add 
this caſe, to ſhew how he ſhall al:edge the cuſtom, and when 

and how he ſhall preſcribe. 


Note, Cuſtom is always local, ut ſupra, but Preſcription is 
perſonal, 
Ho a preſcription may be laid in tenentes & occupatores, 
See Salk. 316. 
[ ZAuære the caſe of Woolnough verſus Webber adjudged in 
Trinity term, 15 Geo. 3. in C. B. not yet reported in print. 
And ſre 2 Black. Com. ch. 6, fol. 95, 97-] 
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(a) Dyer 362. pl. 
27. 6 Co. 6x. . 
1 Leon, 313. 


(% Hob, 285. 

© Co. 60. b. 

8 Co. 64. b. 
Co. Lit. 113. b. 
Co. Coph. 68, 


&c, 


Part IV. 


MIT T O N's Cafe. 
Paſch. 26 Eliæ. 


UEEN Elizabeth by her letters patent under the Great 
Seal conſtituted and granted the office of Clerk of the 
County-court, or Shire-clerk of the county of Somerſet to 
Mitton, with all fees, &c. for term of his life: and aſterwards 
the Queen conſtituted Arthur Hopton, Eſq. Sheriff of the ſame 
county, who interrupted Mitton, claiming that which was 
mentioned to be granted to Mitton to be incident to his office 
of Sheriff, and thereupon he appointed a Clerk himſelf of the 
County-Court : Mitton thereupon complained to the lords of 
the council, who referred the conſideration of the validity of 
the grant of the ſaid office to the two Chief Juſtices, Wray 
and Anderſon, before whom the matter was often debated : 
and Mitton's counſel argued, that the grant of the ſaid office 
was good in law for divers reaſons. . 1. Becauſe the Saen 
court is the Queen's Court, and in it, as to all actions an 
proceeding by Juſficies, or other writ, or by plaint, the? ſuitors 
are Judges, and the Sheriff but Miniſter, and as to outlawries, 
(a) 9 Co. 119. a. the (g) Coroners are Judges; and in proof thereof 6 E. 4. 3. 
— pong b. b. 7 E. 4. 23 a. 39 H. b. 5. a. 26 Aſſ. 45. were cited, and 
Py therefore it was concluded, that the Queen might in her own 
court appoint a County-clerk to enter the judgments and pro- 
ceedings in the ſame court. 2. That Arthur Hopton (who 
was made Sheriff after the patent) could not avoid it; and 
principally, foraſmuch as the Sheriff has his office but at the 
will of the Queen, which office ſhe might at her pleaſure de- 
termine in part or in all, and the Queen has granted the ſaid 
office of Shire-clerk to Mitton for term of his life, and there- 
fore the ſaid Sheriff ſhould not avoid it, 3. Mitton's counſel 


(3) Hardr. 98. ſhewed two or three (5) precedents, by which it appeared, that. 


ſuch 
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ſuch offices had been granted in the time of King H. 8. and 

aſter; and that was the ſubſtance of all which was ſaid for 

the maintenance of all the faid letters patent, And after many 

arguments (becauſe the caſe concerned the validity of the 

Queen's grant) the two Chief Juſtices had conference with the 

other Juſtices, and upon conſideration had of the letters patent, 

and of all that was ſaid in maintenance of them, it was reſolved 

by all the Juſtices nullo contradicente, aut reluctante, that the 

ſaid letters patent were void in law; and the reaſons and 

cauſes of their reſolution were, 1. That the oflice of (a) a (a) Davis Go. 
Sheriff is an ancient office which kas had continuance long = Lit. 168. a. 
before the Conqueſt, and is an office of great truſt and au- rig 9 
thority ; for the King commits to him“ caſlodiam comtatits, * g Co. 49. Co. 
the cuſtody and guard of the county; and when the King gur 165. 3. Patt. 
appoints a Sheriff durante bene=placito, although he may deter- —_— 
mine his office (b) at his pleaſure, yet he cannot determine it (3) Kelw. 47. 
in (e) part, as in one town, or hundred, or any other part, nor B- 3: 8 
abridge the Sheriff of any thing incident, or appurtenant to ®* 

his 5 for the office is entire, and ſo ought to continue 

in its entierty without any fraction or diminution, unleſs it be 

by act of Parliament; or that the King makes ſome town, &c. 

a county of itſelf, and appoints a Sheriff and all things inci- 

dent to a Sheriff within the ſame town ; but cannot determine 

the office of Sheriff, or any part without making a new 

Sheriff, ſc. for the execution and adminſtration of Juſtice. 

And it was reſolved, that the County-court, and the entering (4) 2 Roller 74, 
of all the proceedings in it are incident to the office of (d) 8 
Sheriffs, and therefore cannot by letters patent be divided a 
from it: and although the ſaid grant had been made to Mit- 

ton when the office of Sheriff was void, yet it had been void, 

and when the Queen has appointed a Sheriff, he ſhall avoid it. 

And ſo it was ſaid it was adjudged in Scrogges's caſe, in the 

beginning of the reign of Queen Elizabeth, where the cafe Vide this Cafe, 
was; that tempore vacationis of the office of Chief Juſtice of ns 
the Common Pleas, Qucen Mary granted (e) the office of the 1 And. 152, 1 3 
Exigenter of London to Scrogges, and it was held void, be- &&. pl. 25; 20. 
5 it was incident to the office of Chief Juſtice of the Com- 157277 
mon Pleas, which the Queen could not have, and the next C. 2 2 
J. ſhall avoid it. And as to the firſt objection it was anſwer- 3 Buiftr. 49. 
ed, that in all writs directed to Sheriffs concerning the Coun- 25 2 
ty-court, the King faith, in comtatu tus; and in all returns J Black. Com: 
of exigents made by him he ſaith, ad comitatum meum ten- Chap. 4. fol, 35. 
tum Sc. And the ſtyle of the court proves it alſo : and by * 

the ſtatute of 33H 8 cap. 13. it is provided by the K. the 

Lords Spiritual and Temporal, “ and the Commons in Parl. 
aſſembled, that the Sheriffof the county of Denbigh ſhall keep 
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(a) Antea 26. b, 
Co. Lit. 58. a, 

6 Co. 11. b, 

8 Co. 60. b. 

9 Co. 48. b. 49. a. 
Godb. 49. 

1 Rolles 543. Cr. 
El. 792. Cr. Jac. 
582. 4 Inſt. 266, 
268. 7E. 4. 23-2 
21 E. 4. 66, b. 

1 Mod. Rep. 171. 
12 H. 7. 16, 17. 
Br, Judges 18. 
Br. Court Baron 
9. B. N. C. 116. 
(5) 1 Rolles 542. 
(c) Cro. Arg. 75. 
12 Co. 122. 130. 
Hard. 122. 

(4) F.N B. 18.b, 
Dyer 164. pl. 58. 


e) 6 Co. 11. b. 


cy 184. 


(g) 6H. 7. 2. b. 
J+ a. 
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te his Shire-court at the Shire-hall in the ſaid county, &c.“ 
by which (as by many other parliaments) it appears, that the 
County or Shire-court is the court of the Sheriff, and al- 
though the ſuitors be there the Judges in ſome caſes, yet non 


ſeguitur that the court doth not belong to the Sheriff, for in 


a Court Baron (a) the ſuitors are Judges, and yet the court be- 
longs to the lord of the manor. As to the ſecond objection 
that is anſwered before, becauſe the County court is incident 
to the office of Sheriff, as the (5) Sheriff's turn is. As to the 
3d objection it was anſwered, quod (c) judicandum eff legibus, 
non exemplis. But for a general anſwer to all the ſaid objec- 
tions, and all cthers which may be made, it was faid, that 
great inconvenience would enſue to Sheriffs, who are great 
and ancient officers and miniſters of Juſtice, if ſuch grant 
ſhould be of validity, for by ſuch, as well, the entering of all 
proceedings in the ſame court, as the cuſtody of the entries 
and rolls thereof do belong to the office of Sheriff, and that 
is well proved by the writ of (4) falſe judgment, of an errone- 
ous judgment given in the County-court, the form of which 
writ is ſuch ; Jacobus, &c. Vie S. ſalutem, fi A. fecerit, &c. 
tunc in plens com" tuo recordari facias loquelam, which is, in 
eodem comitatu per breve noſtrum de recto, inter A. petentem, Cc. 
unde idem A. queritur 2 ſibi faftum fuiſſe judicium in eodem 
com”, & record” illud habeas coram|Fuſticiariis neftris apud Weſin' 
Sc. ſub ſigillo tuo, & per quatuor legales milites ejuſdem con? ex 
illis qui records illo inter fuer Sc. And this alſo appears by the 
precept of a tolt which the Sheriff makes to remove a plea in any 
Court Baron before him into his county, the words of the pre- 
cept are, et loquelam c. tollas, & ſummontas, &c. preditt F. 
quod fit ad comitatum meum S. ſcil. die Lune c. tenend, And 
in all writs to remove any plea out of the county into the Com- 
mon Pleas, the King calls the County-court the (e) Sheriff's 
Court; and if the Sheriffs do not certify by force of ſuch writs 
the record, then at laſt ſhall iſſue proceſs of contempt : and if 
the record be imbezzelled, the Sheriff ſhall anſwer for it, and 
therefore it would be full of danger and damage to Sheriffs, if 
others ſhould be appointed to keep the entries and rolls of the 
County-court, and yet the Sheriff (f) ſhould anſwer for them 
as immediate officer to the court, and therefore the Sheriff ſhall 
appoint clerks under him in his County-court, for whom he 
ſhall anſwer at his peril; the ſame law of the () Sheriff's 
turn: and Jaw and reaſon require, that the Sheriff who 
1s a public officer and miniſter of juſtice, and who has 
an office of ſuch eminency, confidence, peril, and charge, 
ought to have all rights appertaining to his oſſice, and ought 
to be favoured in law before any private perſon for his fin. 
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gular benefit and avail. Mich. 39 & 40 Eliz. at Serjeant's inn 
in Fleet · ſtreet it was reſolved by Popham and Anderſon Chief 
Juſtices, and all the Juſtices of England, that the cuſtody of 
the (a) gaols of the counties, of right belongs and is annexed 
and incident by the law to the office of Sheriffs, and that well 
appears by the judgment in parliament anno 14 E. 3 cap. 10. 
by which it 1s ordained and enacted, that all gaols of counties 
ſhall be rejoined to Sheriffs, and the Sheriffs ſhall have the cut- 
toy of the ſame gaols, as always before this time they were wont 
to have; and that they ſhall put in ſuch keepers for whom they 
will anſwer. Upon which it was reſolved by all the Juſtices, 
that the grants of the cuſtodies of the gaols of counties (now 
lately, either by King H. 8. or after, granted to ſundry per- 
ſons) were utterly void : and foraſmuch as the cuſtody of them 
belongs to the office of Sheriff, who being immediate ofhcer to 
the King's courts, ſhall anſwer for eſcapes, and ſhall be ſub- 
ject to amercements if he has not the body in court upon pro- 
ceſs direCted to him, &c. it is reaſon that he ſhall put in ſuch 
keepers of the ſaid gaols for whom he will anſwer, according 
to the purview of the ſaid act of 14 E. 3. and therefore it would 
be againſt all reaſon, that he ſhould anſwer for eſcapes out of 
the ſaid gaols, and that he ſhould be ſubject to amerciaments 
for not having the bodies of priſoners, &c. and yet another 
ſhould have the keeping and cuſtody of the gaol : which reſo- 
lution agrees in reaſon with the faid refolution in Mittun's 
caſe, and therefore I have added it in this place. 


See 1 Black. Com. ch. 9. fol. 339, &c. of Sherifls ] 
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(a) Mich. 29 & 

40 Eliz. Cate of 
Gaolers. 2 Roll. 

75. 3 Co. 44 2. 
3 Inſt. 92. 

1 And. 345,346, 
Raym. 423,498. 
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Mich. 26 & 27 Eliz. 


In the King's Bench. 


HE caſe between Futter plaintiff; and Bozonn and 
others defendants, as it was found by ſpecial verdict, 
was ſuch ; a portion of tithes in Longham in the county of 
Norfolk, appertaining to the rectory of Greſenhall, which 
was a reCtory preſentable, and all the other tithes in Longham 
were parcel of the rectory of Longham, which was appro- 


priated to the late monaſtery of Wendling within the ſame 


county; of which rectory of Longham Queen Elizabeth was 
ſeiſed in her demeſne as of fee, in right of her crown; and 
by her letters patent, bearing date 26 Januarii, anno 12 Eliz. 
ex gratia ſpectali, certa ſcientia, & mero motu, granted to Ni- 
caſius Yerteſworth and Bartholomew Brockeſby and to their 
heirs, totam illam portionem aecimarum & garbarum ſuarum in 
Long ham in com” Narf. cum omnibus aliis decimis ſuis quibuſcun- 
gue in Longham, in dicto com Norf. tunc vel nuper in occupation: 
Johannis Corbet; and ſurther granted by the ſaid letters patent, 
that they ſhould be of force and effect againſt the Queen, 
her heirs and ſucceſſors, non ob/tante male nominando, vel male 
recitando pred” portionem decimar & aliorum premiſſor ; et non 
obſtante aliguibus aliis defeftis in non nominands, vel mals reci- 
tando, vel non neminando alicujus tenentis five occupatoris, And 
it was further found by the jurors, that the ſaid John Corbet 
never had any tithes in Longham in his occupation; and 
if all the tithes in Longham parcel of the ſaid rectory of 
Longham ſhould paſs by the ſaid letters patent, or not, was 
the queſtion : in this caſe 4 queſtions were moved; 1. Whe- 
the the laſt words, /c. in the occupation of J. C. ſhould 


refer to the firſt words, /c. tet ill' portion” decimar & garbar” 
ſuarum 
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ſuarum in Longham in difto com Norf. or only to the latter 
words, ſc. cum omnibus aliis decimis Sc. 2. When the Queen 
4 granted totam illam portionem decimarum & garbarum in Leng- 
L ham, if the tithes which were parcel of the rectory of Long- 
M4 ham ſhould paſs? 3. If the faid firſt words, totam illam por- 
* tionem decimarum, were ſo certain that the laſt words being 
falſe, ſhould not make the grant, but the ſuperſluous words 
void ? 4. If the non obſtante ſhall ſupply the defect of the miſ- 
taking of the farmer? As to the firſt, it was reſolved by Sir 
Chriſtopher Wray, Chief Juſtice, Sir Thomas Gawdy, & to- 
tam curiam, that the laſt words refer to the whole ſentence : 
1. Becauſe the words are, totam illam portionem decimarum & 
by garbarum ſuarum &c. ſo that this pronoun (illam) ſhews plain- 
1 ly that there ought to be words ſubſequent to explain and re- (a] Cro. Car. 
duce into (a) certainty, what portion by the Queen's intent $I 457 
ſhall be granted, ſc. that which was in occupation of John 3 
Corbet, and therefore this pronoun (illam) is not ſatisfied till 
it is come to the full end of the ſentence. 2. 'This conjunc- 
tion, cum omnibus aliis decimis ſuts, &c. couples the latter words 
1 to the ſormer, and makes the words ſubſequent refer to the 
1 whole ſentence. 3. If the firſt words would convey all the 
1 tithes of the ſaid rectory, then the addition of the occupation 
of John Corbet to the ſubſequent words would be vain and 95 2 
Y nugatory; et () maledicta expoſitio eft gue corrumpit textum. As |, * 3 
to the ſecond queſtion, it was reſolved, that this word (c) 105, 107, 108. 
1 (portio) properly ſignifies a part or portion in groſs divided, 8 Roll. Kep 210. 
8 and not parcel of the rectory of Longham; and in the caſe at 8 7 
1 bar, the Queen had not any portion of tithes in groſs, but all , 
were parcel of the rectory: and although the Queen's grant 
is, ex gratia ſpecial, certa ſcientia, & mera matu, yet that will 
not extend the Queen's grant againſt her intent and meaning 
expreſſed in her grant, nor by any ſtrained conſtruction make 
any thing paſs againſt the apt and proper ſigniſication, or at 
leaſt the common and uſual intendment of the words of her 
grant, and as well the proper and apt fignification, as the 
uſual intendment of a portion of tithes, is of tithes in grols, 
and not parcel of the rectory, and therefore no tithes 
parcel of the rectory in the caſe at bar ſhall paſs. And (1) Lt, Rep. 63. 
as to the 3d point, when the Queen granted tetam illam portio- 66. 2 Roll. 162, 
nem, Ic. adtunc vel nuper in occupatione Fohannis Gorbet, 103 » 7 _ 
and Corbet had no tithes there, it was reſolved, that no- 3 Pouh. 
thing (4) paſt thereby: tor admitting that this word (pertis) 6. Mo. 755. 
ſhall be taken for a part, then the eſſect of the grant is, totam army” * 
"1/2 ET » 2 . 1 7 . 25. 2 Roll, Rep. 
1 partem dectmar” naſir' in occupatiane F. Corbet, and in truth 118. Godb. 423. 
he had never any part, without queſtion nothing ſhall paſs for 2 Co. 33. a. 
the incertainty, if it was in the caic of a common perſon, 359 12% 
8 4 4 for- IO v0, 113. 


— 
_— 


* * 9 * * oo” ww vt= kd A. AW. a + Tr 


» ww FF YW MF nu o$ Www  _p»qy Vt, uv 


Bozoux's Caſe. Part IV, 


a fortiori in the Queen's Caſe. As to the laſt point, tbeſe 

two differences were taken and reſolved by the court, ſc when 

a clauſe of non ob/tante ſhall make the Queen's grant good, 

when not. 1. When the Queen by the common law cannot 

fo) Div. 74, 76. in any manner make a grant, there a (a) non ob/tante of the com- 

Vau-h. 334 mon law will not, againſt the reafon of the common law, 

1 make the grant good; but when the Queen may lawfully by 

132. the common flaw make the grant, bus the common law re- 

| quires that ſhe ſhould be ſo inſtructed, that ſhe be not deceiv- 

(1) Hb. 229, ed, there a (6b) non obſtante ſapplying it, ſtands with the 

2 K II. Rep.359. reaſon of the common law, and ſhall make the grant 

(e) Co. * 4 good. And therefore if the King grants (c) a protec- 
131.2, 10 H. 4. ©. A - a . 

6. 4. 27 H. 6. i. b. tion in a guare impedit, or aſſiſe, with non ob/lante of, any 

30 H. 6. 30 a. Jaw to the contrary, this grant is void; for, by the common 

1 Roll. 325. Br. Jaw, protection doth not lie in either of thoſe caſes, for the 

gps key loſs which may happen to the plaintiff by tuch great delay, 

i85. 43. AN, 21. and therefore the nen ob/ante cannot avail, when by the com- 

per Tnorp. mon law the King cannot grant it for the reaſon aforeſaid, as 

* it is ruled in 39 H. 6. 50 a. But when the King makes a leaſe 

for life, or for years, he has the reverſion in him which he 

may lawfully grant; but the law requires that the King in this 

caſe be not deceived in his eſtate, fc. to grant the poſſeſſion of 

'7) Roll. 190. the land, where he has but the reverſion : and therefore when 

(-) Cro, Car. he (4) grants the land, notwithſtanding (e) that it be in leaſe 

_— "> for life, or years, of record or otherwiſe, or if he grants 

1 And, 46. the land, /) and further grants the reverſion of it dependent 

or expectant upon any eſtate for life or for years, in both theſe 

caſes the grant is good; firſt, becauſe it ſtands with the reaſon 

of the common Jaw, ſc. that the King be not deceived in his 

grant. 2. In ſome caſe it may be doubtful whether the leaſe 

in poſſeſſion be good or not; and if the King recites it, and 

grants the reverſion, and afterwards it ſhould be determined 

by judgment in law that the leaſe was void, the grant will be 

void alſo, which often trenches to the diſinheriſion of the pa- 

tentee, Which hazard is avoided by this reſolution. 3. Ad- 

mitting that all the leaſes be good, if they all ought to be re- 

cited, or otherwiſe the letters patents ſhould be void: 1. It 

would be great danger to the patentee, if he omits or miſre- 

cites any of them. 2. Greater danger if any leaſe be not en- 

rolled: 3. Great charge in ſearch for them, and greater 

charge in recital of them, which in ſome caſes draws the let- 

ters patent to ſuch infinite length, that they deſerve to be called 

elephantini lib; and all this danger, charge, and prolixity is 

helped by this reſolution. 2. When the words of the grant are 

not ſufficient ex vi termini to pals the thing granted, but the 

grant is utterly void, there a non ob/tante cannot make the 

grant good: as in the caſe at bar, the King gants totem illam 


portionem 
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portionem decimarum in Longham, nuper in tenura F. C. here the 

addition of J. C. as has been ſaid, is of the ſubſtance of the 

grant, and becauſe J. C. never had any portion there, the 

grant is void ex vi termini, and therefore a non ob/tante cannot 

make it good: but in caſe of a grant of land which is in leaſe 

for life, or for years, there, by the grant of the land, the 

words are ſufficient ex vi termini to make the reverſion paſs ; but 

the law requires that the Queen be not deceived in the thing 

which ſhe grants, and that is ſupplied by the non obfante : and 

ſo the caſe of the reverſion which was ſtrongly urged of the 
plaintiff's part, is upon evident reaſon anſwered and reſolved. 

Will, Dantel and Robert Snagge were of counſel with the 

plaintiff, and Godfrey and Coke with the defendant. And 

the ſaid letters patent were not made good by the ſtatute of 18 

Eliz. cap. 2. for they were patents of (a) concealments, and (a) Co. 76. b. 
therefore by expreſs proviſo excepted out of the ſaid act. 30 Co. 109. 


TYRRINGHANM's 


Patt IV. 


TVRRINGHAMͤ-'s Caſe. 
Mich. 26 & 27 Eliz. 
In the King's Bench. 


13 Co. 66 N treſpaſs between Pheſant plaintiff, and Salmon defen- 
2 Browal. 47. dant, the caſe was ſuch ; Tho. Tyrringham was ſeiſed of 
an houſe, 44 acres of land, 7 acres of meadow, and 2 acres 
of paſture, in Titchmerſh in the county of Northampton ; to 
nl which houſe, land, meadow and paſture, he and all thoſe 3 
61 whoſe eſtate he had, had uſed to have common of paſture for 
| oxen, cows, and heifers levant and couchant upon the houſe, EC 
i land, meadow, and paſture, as well in 3o acres of land in the 
| ſame town, (whereof one John Pickering was then ſeiſed in 
119" : fee) as in 40 acres of land and paſture in Titchmerſh aforeſaid 
. 
| 


(whereof one Boniface Pickering was then ſeiſed in fee) as to 
the ſaid houſe, land, meadow, and paſture appertaining. 
And afterwards the faid Boniface Pickering being ſeiſed as 
aforeſaid, of the ſaid 40 acres, purchaſed to him and his 
heirs the ſaid houſe, 44 acres of land, 7 acres of meadow, 
and two acres of paſture, to which, &c. and being ſo ſeiſed 

1 as well of the ſaid 40 acres in which, as of the ſaid tenements 
it to which, &c. demifed the houſe, land, meadow, and paſture 
1 to which, &c. to Pheſant, who put in two cows into the ſaid 30 
1 acres to uſe the ſaid common, and the ſaid Salmon who was 
1 | farmer of the ſaid John Pickering, with a little dog, /eviter & 
0 | moliter drove out the ſaid cows, and the ſaid Pheſant brought his 
Will -. action of treſpaſs for chaſing his cattle. In this caſe divers 
0 points were reſolved by Wray C. J. Sir Thomas Gawdy, & 
| ; totam curiam. Firſt, that preſcription doth not make a thing ap- 
(«) Co. Lit. pendant, unleſs the thing which ſhall be appendant agrees in 
1 Roll, — quality and nature to the thing to which it ſhall be appendant; 
Plowd. 85. b. as a thing corporate cannot be appendant to a thing (a) corpo- 
— Godb. rate, nor a thing incorporate to a thing incorporate, as 5 - 
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held in Hill and Granges's caſe, Plow. Com. 168. a. b. But 
a thing incorporate, as an advowſon, may be to a thing cor- 
porate as to a manor z or a thing corporate as land, to a 
thing incorporate as an (a) office, as it is there alſo held: but 
every thing incorporate cannot be appendant to a thing cor- 
porate; as common of (5) turbary cannot be appendant to 
land, but to.an houſe, as it is held in 5 Aff, 9. for the thing 
which is appendant ought to agree with the nature and quality 
of the thing to which it is appendant, and turfs are to be ſpent 
in an houſe : ſo 10 E. 3. 5. (c) a leet cannot be appendant to 
a church or chapel, for they are of feveral natures. 'The be- 
ginning of common appendant by the ancient law was in 
ſuch manner; when a lord (4) enfeoffed another of arable 
land, to hold of him in ſocage, i. e. (e) per ſervicium ſocæ, as 
every ſuch tenure at the beginning (as Littleton ſaith) was, 


that the feoſfſee ad manutenendum ſervicium ſocæ, ſhould have 3 


common in the lord's waſtes for his neceſſary cattle which 
plowed and manured his land, and that for two reaſons, 1. 
Becauſe it was, as it was then held, facitꝰè implied in the feoff- 
ment, for the feoffee could not plough and manure his land 
without cattle, and they could not be kept without paſture, 
& per conſeguens the feoffee ſhould have (as a thing neceſſary 
and incident) common in the lord's waſtes and land, and 
that appears by the ancient books in temp. E. 1 * Common 24. 
& 17 E. 2. Common 23. & 20 E. 3. Admeaſurement 8. & 
18 L. 3. and by the rehearſal of the ſtatute of Merton, (f) 
cap. 4. The 2d reaſon was for the maintenance and advance- 
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(a) PlowJ. 162, 
a. 169. a. Dav. 
34. a. Co. Lit. 
121. b. Dyer 71. 
pl. 43. 1 H. 7. 
29. a I Rol. a 30. 
(% Co. Lit. 
121. b. Br. 
Com mon 36. 
(c) Co. Lit. 

12 f. b. 1 Roll, 


230. 

(4) 2 Inſt. 85. 
86. 

(e) Lit. ſect. 

I < BH Lit. 


2 Black. Com. 
ch. 3. fol. 33. 


* 2 Inſt. 96. 
Poſtea 38. a. 


(/) 2 Brownl, 
298. 2 Inſt. 85. 
2 Co. 25. b 


ment of (g) tillage, which is much reſpected and favoured (g) 2 Io. 86. 


in law; ſo that ſuch common appendant is of common right, 
and commences by operation of law, and in favour of til- 
lage, and therefore it is not neceſſary to () preſcribe therein, 
as it is held in (i) 4 H. 6. & 22 () H. 6. as it would be if 
it was againſt common right; but it is only appendant to 
ancient land arable hide and gain, and only for cattle, /c. 
horſes and oxen to plow his land, and cows and ſheep to ma- 
nure his land, and all for the bettering and advancement of 
tillage, and with this reſolution agree (/) 37 H. 6. 34. a. b. 
per tot” cur” & 26 (m) H. 8. 4. a. as to this latter point, and 
therefore it is againſt the nature of common appendant, to be 
appendant to meadow or paſture; and becauſe in the caſe 
at bar the preſcription was to have common appendant from 
time whereof, &c. to an houſe, meadow, and paſture, as 
well as to arable land, by which it appears to the court that 
there had been an houfe, meadow, and paſture, from time 
whereof, &c. it was therefore reſolved, that this common 
was appurtenant and not appendant. But if a man has had 


common for cattle which ſerve for his plough appendant to 
his land, and perhaps of late time an houſe is built upon 
part 


2 B.ownlow 


297, 293, 


6b) Co. Lit. 
122. a. Cio.Car, 
542 4H. 6. 12. 
a. Br. Common 
IT, 34. Br. Pre- 
fcription 23, 40. 
Dyer 299. Pl. 3a. 
22 H. 6. 10 a. 
(i) 4 H. 6. 13.2. 
(&k) 22 H. 6. 

10. 3. 

(/) Br. Common 


13. 
(m) Br. Com- 
mon 1. 


. 


#: 


(a) Co. Lit. 4. a. 


(5) 9g Co. 124. 
a. Plowd. 168. 
b Co. Lit. 69. 
a. 2 Biown!. 


297 


(c) 8 Co. 79. a. 
Hob. 25. 1 Rol. 
234. Co. Lit. 
122 3. 2 Brownl. 
297, 298. 

Co. Lit. 122. a. 
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part, and ſome part is employed to paſture, and ſome for 
meadow, and that for maintenance of tillage which was the 
original cauſe of the common, in this caſe the common re- 
mains appendant, and ſhall be intended, in reſpect of the con- 
tinual uſage of the common for cattle levant and couchant 
upon ſuch land, at the beginning all was arable, but in plead- 
ing he ought to preſcribe to have it appendant to land, and 
although (a) terra dicitur à terendo, quia vomere teritur, yet 
terra includes all, and although now it is paſture or meadow, 
yet it is arable, id %, may be ploughed, although it is not 
now in tillage and ploughed : but if he preſcribes to have it 
appendant to an houſe, or meadow, or paſture, then it ap- 
pon, of his own ſhewing, (as hath been faid) that it had 
een at all times an houſe, meadow, and paſture, and then he 
cannot have common as appendant to it, but ſuch is common 
appurtenant. A man may preſcribe to have common appen- 
dant to his manor, for all the demeſnes ſhall be intended ara- 
ble, or at leaſt ſhall be in conſtruction of law reddends fingula 
fſingulis appendant to ſuch demeſnes as are ancient arable land, 
and not to any land newly ploughed and improved to be arable 
out of his waſtes and moors parcel of the manor, and there- 
with agrees 5 Aſſ. 2. Alſo when a man claims common ap- 
pendant to his manor, no incongruity, as in the caſe at bar ap- 
pears of his own ſhewing. So common may be claimed to be 
appendant to a carve of land, and yet (5) a carve of land may 
contain paſture, meadow, and wood, as it is held in 6 E. 3. 
42. but no incongruity appears there, and it ſhall be applied 
to that which agrees with the nature and quality of a com- 
mon appendant. 2. It was reſolved that common appendant 
may be apportioned for two reaſons: 1. Becauſe it is of 
common right, and therefore if the commoner purchaſes par- 
cel of the land in which, &c. yet the common ſhall be ap- 
portioned ; as if the lord purchaſes parcel of the tenancy, the 
rent ſhall be apportioned : ſo if A. has common appendant 
to 20 acres of land, and enſcoffs B. of part of the ſaid 29 acres 
to which, &c. this common ſhall be (c) apportioned, and B. 
ſhall have common pro rata. And where it was objected, 1. 
that the preſcription fails in both the caſes; for in the firſt 
caſe he never had common in part of the land only, but 
entirely in all; and it would be now a prejudice to the terre- 


| tenant if he ſhould, have common in the 30 acres only for 


F. N. B. 180. L. 


all the cattel levant and couchant upon all the tenements to 


which, &c. And in the latter caſe, no common was ever ap- 


pendant to part of the land, but entirely to the whole: alſo, 2. 
In aſſiſe of common all the terre-tenants ought to be named, 
and that cannot be when the commoner himſelf has purchaſed 
part of the land. As to theſe objections, it was anſwered and 
reſolved, that as to the Iſt, the preſcrip. ought to be ſpecial, c. 

to 
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jecta materia, and the circumſtance of the caſe ought to 86. 
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to preſcribe to have common in the whole till ſuch a day, 
and then to ſhew the purchaſe of part, and from that time that 
he has put in his cattle into the reſidue pro rata portione; as 
in the caſes, when a corporation has liberties by preſcription, 4 Co. 87. b, 
and within time of memory the corporation is altered, there 
ought to be a ſpecial preſcription ; as to the ſecond caſe, ſc. 
when part of the land to which, &c. is aliened, there, every of 
them may preſcribe to have common for cattle levant and 
couchant upon his land, and in none of theſe caſes any preju- 
dice accrues to the tenant of the land in which the common is 
to be had, for he ſhall not be charged with more upon the 
matter than he was before the ſeverance ; and God forbid 
the law ſhould not be ſo, when part of the land to which, &c. 
is aliened; for otherwiſe many commons in England (which 
God forbid) would be annihilated and Joſt : and it was agreed, 
that ſuch common which is admeaſurable, ſhall remain after 
the ſeverance of part of the land to which, &c. But in the 
caſe at bar, foraſmuch as the court reſolved, that the com- 
mon was appurtenant and not appendant, and fo againſt com- 
mon right, it was adjudged, that by the ſaid purchaſe (a) all (a) Co. Lit.r22. 
the common was extinCt; for in ſuch caſe, common appurte- 5 — 235. 
nant cannot be extinct in part, and be in eſſe for part by the , Wi a. 
act of the parties. And as to the laſt objection, it was an- Hut. 58, Cro, 
ſwered and reſolved, that if upon the matter the common ap- El. 594. Cro. 
pendant ſhould be apportioned, then the terre-tenant ſhould 38 | 
be only named out of the land charged with the reſidue of the 2 Brownl. 998. 
common, as in caſe where a rent-charge is apportioned in 
caſe of deſcent, the tenant of the land ſhall be only named 
out of which the reſidue of the rent which remains iſſues. 
And it was ſaid, in this caſe this word (6) (pertinens) is Latin (3) co, Lit. 
as well for appurtenant as for appendant, and therefore ſub- 221. b. 2 Iaſt. 
a. 
direct the court to judge the common to be appendant, | 
or appurtenant. 3. It was reſolved, that (c) unity of (e) Oro. El, 5750. 
poſſeſſion of the whole land to which, &c. and of the whole — 462. 

a > R - ph. 166, 
land, in which, &c. makes extinguiſhment of common ap- Oden 122. 2 
pendant againſt the opinions 11 E. 3. Common (4) 11. Brownl. 47,297. 
14 Aft. 21. 15 Aſſ. 2. 20 E. 3. (e) Admeaſurement 8. The * — 
reaſon of which opinions was, becauſe the land to which 4x 85 
the common was claimed was ancient land hide and gain, (e) 2 luſt, 86. 
and for maintenance and advancement of tillage, but inaſ- 
much as it was againſt a rule in law, ſc. when a man has as 
high and perdurable eſtate as well in the land as in the rent, 
common, and other profit iſſuing out of the ſame land, there 
the rent, common, and profit is extinct, and therewith a- 
grees 24 E. 3. 25. 4. In this caſe Wray C. ] ſaid, that com- 
mon for cauſe of vicinage is not common appendant, but 
inaſmuch as it ought to be by preſcription, from time 7 E. 4. 26. 4. 
whereof, &c. as common appendant ought, it is in this reſpect & COR ah 
reſembled to com. appendant ; but com. appurtenant and - ka Ret 

grols, 
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(a) Co. Lit. groſs, may commence either at this (a) day by grant, or be 
11. y preſcription. And Wray Chief Juſtice further ſaid, that 
in caſe of common for cauſe of vicinage, the one may encloſe 

(5) Dy. 316. pl. (6) againſt the other, for he who has ſuch common cannot put 
Co. 5. a. b. his cattle into the land of the other, but hè ought to put them 

qo ag in the land where he has common, and if they eſtray into 
13 H. 7. 13. b. the other land, they are excuſed of treſpaſs, by reaſon of the 
14. . 8 E.4 ancient uſage which the law allows to avoid ſuits which would 
mY ariſe, if actions ſhould be brought for every ſuch treſpaſs, 
when no ſeparation or encloſure is between the commons, and 

therefore he faid, that one may encloſe againſt the other, for 

(e/ 14 Co. 38. (e) ceſſante cauſa ceſſat effetus. 5. It was reſolved without any 
———— difficulty, that when the plaintiff's cattle came into the de- 
155181. fendant's land, and did him treſpaſs, the defendant (4) with 
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„a. Mo. 181. * 
7 E. 4. 3. b. a little dog might chaſe them out, and ſhould not be com- I 
* pelled to diſtrain them damage feaſant. Nota reader, according 
Smith's " to the ſaid opinion of Wray C. J. it was now lately adjudged 

in the King's Bench, between Smith pl. and How and Red- MX 
man deſts. where the caſe was; that two lords of two ſeveral 
manors had two waſtes adjoining (parcels of their manors 3 
joining) without incloſure or ſeparation, and yet the bounds = 
of each manor was well known by certain bounds and marks, b 


in which waſtes the tenants of the one manor, and of the 
other, had reciprocally common for cauſe of vicinage; in that 
(0 Co. Lit. caſe one may encloſe (e) againſt the other, and thereby utterly 
122. 3. toll the common for cauſe of vicinage : againſt which, two 
objections were made. 1. Becaule it had been uſed by pre- 
ſcription from time whereof, &c, the beginning of which can- 
not be known, it would be hard now to break that which has 
had ſuch continuance; for as it is ſaid, obtemperandum ęſi con- 
ſuetudini rationabili tanguam legi. 2. Perhaps the waſte of one 
Fig! was greater or of greater value than the other, and probably 
1 (f) 13 H. 7.13. thoſe who had the leſs at the beginning gave (/) recompence 
ce hs to have his common in the greater, and therefore it would be 
Ki now unreaſonable to undo or defeat it. As to theſe it was 
{1 anſwered and reſolved, that the preſciption imports the reci- 
1 procal cauſe in itſelf, ſc. for cauſe of vicinage, and no other 
MI cauſe can be imagined ; and foraſmuch as it is potius an ex- 
(1418 | cuſe of treſpaſs, when the cattle of the tenants of the one ma- 
10 nor ſtray into the waſte of the other manor, than any certain 
[44 inheritance ; for it was reſolved clearly, that the tenants of 
0 the one manor could not put their beaſts into the waſtes of the 
other manor, but they ſnould come there only by eſcape, and 
that the incloſure is only to prevent the eſcape of the cattle 
(which is a lawful act ;) for theſe reaſons it was adjudged, 

10 that the one might incloſe againſt the other. 
1 (g) Co. Lit, Nota reader, it is true that (g) agriculture and tillage is 
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reatly reſpected and favoured as well by the common law, as 
by the common aſſent of the King, Lords Spiritual and Tem- 
poral and all the Commons in many parliaments. 1. The 
common law prefers arable (a) land before all other, and there- 
fore for its dignity it ought to be named in a præcipe before 
meadow, paſture, wood, or any other ſoil ; and it appears by 
the ſtatute of 4. H. 7. cap. 19. that fix (5) inconveniencies 
are introduced by ſubverſion or converſion of arable land into 
paſture, tending to two deplorable conſequences. The firſt 
inconvenience 1s the increaſe of (c) idleneſs, the root and 
cauſe of all miſchiefs. 2. Depopulation and decreaſe of po- 
pulous towns, and maintenance only of two or three herdſmen, 
who keep beaſts, in lieu of great numbers of ftrong and able 
men. 3. Churches for want of inhabitants run to ruin and 
are deſtroyed. 4. The ſervice of God neglected. 5. Injury 
and wrong done to patrons and curates. 6. The defenee of 
the land for want of men ftrong and enured to labour againſt 
foreign enemies, weakened and impaired. 'The (4) two con- 
ſequences are: 1, Theſe inconveniencies tend to the great 
diſpleaſure of God. 2. To the ſubverſion of the my and 
good government of the land, and all this by decay of agri- 
culture, which is there faid to be one of the greateſt commo- 
dities of this realm, which one act of parliament as to this 
purpoſe may, as a figure in arithmetick, in the 3d place ſtand 
for an hundred : but I have obſerved that the moſt excellent 


policy, and aſſured means to increaſe and advance agriculture, 
is to provide that corn ſhall be of a reaſonable and competent 
value ; for make what ſtatutes you pleaſe, if the plowman has 
not a competent profit for his exceſſive labour and great charge, 
he will not employ his labour and charge without a reaſonable 
gain to ſupport himſelf and his poor family. 

8 * | | 2 
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Br. Indictm. 7. 
Cr. Jac. 20. 
(a) Cr. El. 920. 
5 Co. 12 1. a. 
11 Co. 32. a. 
Doct. pla. 84. 
Hales pl. Cor. 
34, 207. 

1 Salk. 686. 
Salk. 30. 
Co. Lit. 123. 

b. 287. b. 

(5) 9 E. 4. 26. 

a. b. Co. Lit. 

124. a. Stanf. 


Cor, 24. a. 82. a. 


Hales pl. Cor. 
187, 207. Fitz. 


Indictm. 18. Br. 


Indictment 7. 
1 H. 6. 1. a. 
20 H. 7. 7. a. 
Br. Rape 4. 
Br. Appeal 48. 
Fitz. Cor. 1. 
Cr. 2 20. 


Poph. 42. 


(c) Co. Lit. 50.b. 


I. ©, 
1 Rol. $14. b, 


2 E. 4. 26. b. 


made manifeſt by ſufficient teſtimony; and thereupon the 
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Arpgals and InpictMenTs, &c. 


ICHARD Vaux brought appeal of burglary againſt 
Thomas Brooke, and counted that the defendant die- 


mum man ſionalem pred Richardi Vaux felonice & burgaliter fre- F f 
git, Sc. The defendant pleaded not guilty, and by a jury of 1 


the county of Bucks, which appeared this term at the bar, he 3 
was convicted of the felony and burglary aforeſaid; and 3 
the defendant's counſel moved in arreſt of judgment, that 
the count was inſufficient, becauſe the ſaid word burgaliter 
was of no fignification, but the count ought to be burg/a- 
riter, or burgulariter, and the offence 1s called burglary, or 
burgulary, and not burgalry, for there wants an / hetween g 
and a, and in the latter ſyllable / is inſerted in lieu of , and 
burglariter (a) et vox artis, as felonice + murdravit, (b) raputt, 
(c) excambium, (d] warrantizare, (e) frankalmoign, (,] frank- 
marriage, and ſeveral others which cannot be expreſſed by any 
periphraſis or circumlocution ; and this word (burglary) is 
derived from theſe two words burgh and laren, and there- 
fore burglary or burgulary is ſuſhcient, but not burgalry, for 
that wants ſenſe ; and many precedents warrant burgulariter to 
be good, but none was found to warrant burgaliter : and up- 
on this exception curia adviſare vult till next term; and 
in the mean time the plaintiff died, and that was ſhewn to 
the court by the defendant's counſel as amicus curiæ, and 


court moved, that foraſmuch as for this felony and burglary 
he was once convicted at the ſuit of the party, he could 
never be charged with the ſame offence at the ſuit of the K. 
that he might be thereof diſcharged, and upon that the court 


„ 9 E. 4. 21. b. took advice: and it was reſolved, that if the count had 
( Perk. ſect. 253. 
17 19 H. 6. 27. a. been 
. Br. Eſchange 12. 


| i v0 ICs. a, (4) Lit. ſect. 933. Co. Lit. 9. 2, 383. b. 384. 2. 10 Co. 24. a. (e) Co. Lit 94. 2. 
1 1 | b. 10 - Sov 1 (10 Co. 24. a, Co. Lit. 21, b. (g) Præl. Cr. Car, 3. a. (5) 3 loſt. 63. 
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heen ſuſſicient, then being convicted at the ſuit of the party, 
he ſhould not be again impeached at the ſuit of the king; but 
it was reſolved, that the count was inſufficient, and thereupon 
he was diſcharged: and in this caſe upon tbe evidence, Wray 
Chief Juſtice ſaid, that if a man has a manſion- houſe, and he 
and his whole family upon ſome accident are part of the 
night (a) out of the houſe, and in the mean time one comes 
and breaks the houſe to commit felony, that this is burglary, 
for though neither the owner nor any of his family be in the 
houſe yet it is domus manſionalis; and the words of the appeal or 
indictment of burglary are, domum man/tonalem præd' R. V. 
And according to this opinion it was reſolved, 
fil. 38 Reginæ Eliz. by Popham Chief Juſtice, and all the 
Juſtices; that where a man has (5) two houſes, and dwells 
ſometimes in the one and ſometimes in the other, and has a 
family or ſervants in both, and in the night when his ſervants 
are out of the houſe, the houſe is broke by thieves, that this is 
burglary for the ſaid reaſon which Wray Chief Juſtice gave. 


WW ETHEREL (e brought an appeal againſt Darly of mur- 
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Pleas of another 
action pending, 
Sce 6 Mod. 157. 
&c. ib. 5 Co. 32. 
Quere. 


(a) Mo, 660, 
661. Hales pl. 
Cor. 82. 3 Inſt, 
64. Poph. 42. 


(5b) Hales pl. 
Cor. 82. Ma. 
661. Poph. $28 


2. 
der, the def. pleaded not guilty, and was found guilty of Paſch. 25 Eliz, 


(4) homicide, and had his clergy; and afterwards was in- 
dicted of murder, and thereupon arraigned at the ſuit of the 
Queen, and he pleaded the former (e) conviction in the ap- 
peal at the ſuit of the party; and it was adjudged a good bar, 
and thereupon he was diſcharged, for it was a good bar by the 
common law, and reſtrained by no ſtatute, and the reaſon is, 
becauſe a man's life ſhall not be (/) twice put in jeopardy for 
one and the ſame offence. 


T the aſſizes held at Suſſex 25 Febr' anno 28 Eliz. be- 
fore the Juſtices of aſſize H. Yong, W. Garland, and 
others, were indicted, de co quod ipſi ſeæto Auguſit, anno 27 Eliz. 
vi et armis, videlicet, gladiis, &c. apud Lewes predif” ex malt- 
tits ſuis præcogitatis in quendam Thomam Butcher, nuper deLewes, 
Oc. yeoman, adtunc & ibidem in pace Dei & difte Dom Reginæ 


Darly's caſe. 

(c) Cr. El. 296. 
(4) Hal. pl. Cor. 
267. Co. Lit. 
282. a. Cr. El. 
276, 296, 465. 
Moor 407. 

(e) 3 Iaſt. 214. 


J) Poftea 43. 
A. 45+ A, 47 4s 


3. 
Suſſex. 
Trin' 28 Eliz. 
Vong's cate. 
Carth. 332. 
Skinner 443 


exiſÞ inſultum & affratam fecerunt, & præd' M. Garland cum 


uno gladio de ferro & chalibi ad valentiam quinque ſolidorum, 
quem idem I illthelmus in manu ſua dextra adtunc & ibidem ha- 
buit & tenuit, violenter & felonice, & ex malitia ſua precogitata 
prefatum Thomas Butcher adtunc & ibidem percuſſit, dans 
eidem Thomæ Butcher adtunc & ibidem unam plagam mor- 

VoI. Il, ph talem 


(a) 1 Buiftr. 80. 


) Poſtea 41. a. 


2 Bulſtr. 228. 
1 Rol. Rep. 237. 


—— 

— - = 

— ̃—— bo 
— 2 


— 


——— 
— 


* - — A : 4 * 
"=" = 2 8 = . +. - : 2 w ad + — — 
— 5 — — 0 — — 
I __ 2 * : . - 
" * —__ — — * 
P hom P = 2 7 22 
- —— = CIT = — — — : 
— — — — — — — (— 
. — — = — ** 
2 -—x* — & — — — 
— — -— * — — * _ _— * * — — — 


— 


22 . - 
* 
— — 


——— 
— — — 


bn. 
— — 


—— 


- — — 
— 


(acc 656. a. 
Jer, Cent 291. 
Cr. Jac. 280. 


« "5 5. — . 
— a — — 
= —_— — — 


r 
T == — 


A — 2 
* ͤ— as — AR 12„%„„„„%%ꝙꝙꝙͥZq⁵vç· ů 
— = — — ___  — — 2 - — 4. 
— — - — — 
— - —_ - - 


Hales pl. Cor. 
45. 9 Co. 67. b. 
Rep. Q A. 242, 


— — 


— - 
>, - __ 


- —— — — — 
—— — —— —— 
po” — — — 


— 


— —V— > — 
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talem ſuper faciem ipſius T. Butcher, & cum præd' gladio ampu- 


tavit naſum ſuum a face ſua, partem labiorum ſuorum, ac par- 
tem menti ſui voc the chin. Et præa Henricus Yong cum quo- 
dam alis gladio, Ic. (ut ſupra) præf J. Butcher adtunc & ibid” 
percuſſit (a) & perforavit, dans eidem T. Butcher adtunc & ibid” 
unam aliam plagam mortalem circiter pectus uſque ad oſſa humer 
ipſius T. Butcher, latitudinis unius pollicis & dimid' & profundi- 
tatis ſeptem pollieium, de quibus quidem plagis & vulnertbus ſic 
per præſut IM. G. & H. J. in forma prædicb prius dat”, dictus 
7. Butcher eodem fexto die Auguſli, anno 27 ſuprad' apud Lewes 
præd in cm” pred” inſlanter ohiit, & prad* Thomas Brewer pred” 
ſexto die Auguſli, anno 27 ſupradicto, apud Lewes prad” in con! 
pred” ex malitia ſua precogitata fuit ſelonicè præſens, abettans, 
procurans, confortans, & auxilians prefatos H. Y. . G. ad 
feloniam & murdrum pred” in forma pred” faciend excgucnd & 
Perpetrand' contra pacem dictæ Dom' Regina coronam & digni- 
tatem ſuam; & fic juratores pred” ie nary tn ſacramentum ſuum 
guad pred? H. J. IV. G. & Thomas Brewer prafat Thomam 
Butcher pred” ſexto die Auguſti, anno 27 ſupradicto, apud Lewes 
pred in com pred” felonicꝰ & ex malitiis ſuis præcegitat' mode & 
forma pred inter fecer & murderaverunt contra pacem, c. And 
it was moved that this indictment was inſuflicient, becauſe 
unam plagam mortal (b) circiter pectus, was altogether incertain, 
for it might be in the neck, or in the arm, or in the belly, and 
indictments ought to expreſs in certain as well as in what part 
the mortal wound is, as the depth and breadth of it, that 
it may appear to the court to be mortal, and becauſe it is ſaid, 
that he died de vulneribus & plagis pred? and one of them is 
incertainly alledged, it makes the indictment inſuſſicient as 
to all; gnod fuit conceſſum per tatam curiam : and it was ſaid 
that the indictment ought to have been, that if the party 
did not die of the firſt wound, that he died of the other 
wound, and that is the common courſe ; ad guod non fuis 
reſponſum: and in this caſe it was held per- totam curiam 
that if upon an affray the conſtable and (c) others, in his 
aſſiſtance, come to ſuppreſs the affray,.and preſerve the peace, 
and in executing their office the conſtable or any of his aſſiſ- 
tants is killed, it is murder in law, although the murderer 
knew not the party that was killed, and although the aflray was 
ſudden, becaule the conſtable and his aſſiſtants came by au- 
thority of law to keep the peace and prevent the danger 
which might enſue by the breach of it ; and therefore the law 
will adjudge it murder, and that the murderer had ma- 
lice prepenſe, becauſe he ſet himſelf againſt the juſtice of 
the realm: ſo if the Sheriff or any of his Bailiffs or other 

oſlicers 
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officers is killed in executing the proceſs of the law, or in do. 
ing their duty, it is murder; the ſame law of a (4) watch- 
man, who is killed in the execution of his office. 
WALKER was indicted and outlawed of murder, and 
the indictment was, that he ſtruck the deceaſed in (6b) 
finiſtra parte ventris circa umbilicum, and it was rcfolved per to- 
tam curiam, that the indictment was certain enough, for in 
ſmiflra parte ventris, was of itſelf certain and ſuſſicient, and 
theſe words circa umbilicum, which were uncertain, were abun- 
dant and ſuperfluous : but Yong's caſe before, was aſſii med 
to be good law, for there was no certainty before the (c) cix- 


citer + but the outlawry was reverſed for other errors, and 
Walker was put to plead to the indictment. 


7 NQUISITIO indentata capt” apud Baſin: ſtole in com pred” 
21 die Decembr', &c. coram Joban' Scullard, gen? uno corcna- 
tor” did] Dom' Regine, in cem pred” ſuper viſum corporis La- 
wardi Savage, gen" tunc & thidem mot tut jacen', per ſacramen= 
tum Jacobi Serle, &c. Ad inguirend' qualiter & quomndo pred 
Edu” Savage ad mortem ſuam devenit, qui dic” ſuper ſacram' ſuum 
quod Jacobus Heyden, de S. in cm" prad' yeoman, T. M. I. 
AH. and ſeveral others, gizarto die Auguſti, anne 27, apud B. 
pred” in com pre circa (d horam decimam ante meridiem u- 
dem diei, ex malitiis ſuis præcogitatis felonice ut felanes diclæ Do- 
mine Regine in dic Edw' Savage adtunc & ibidem inſultum & 
affraiam fecerunt, & quad pre Jacobus Heyden cum quedam gla- 
die, Angiice, a ſword, valor* quinque felidor' quem idem Facobus 
in manu ſua dextra tenebat, adtung & ibidem prafat” Edwardum 
Savage felonice percufit, & dedit eidem Edward? alltunc & thiaom 
unam plagam mortalem ſuper finiſlrum genu ipſius Edwardi tota- 
liter abſcindens quaddam os pred” genu ipfius Edwardi, Anglice vo- 
cat”, the pan of the knee, de qua guidem plaga mortali idem Edu” 
Savage languebat a præd quarts die Aug uſti, anno 27, uſque ad de- 
cimum nonum diem menſis Decembs is anno 28, quo quidem decim? 
nono die Decembr* idem Edu Savage ex mortali plaga pred? avud 
B. præd in com' pred” obiit, et fic juratores pred” dic ſuper ſa- 
. eram” ſuum quod pradifius Facobus Heyden mode & forma præ- 
diftis prediflum Emwvardum Savage felonice & ex malitia ſua 
precogitata interfeatt & murdravit, contra pacem aitle Demina 
Sf Regine 
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Foſter. 732, 135 
270, 308, 312, 
318, 721. 

(a) 9 Co. 66. a. 
68. b. 3 Inſt. 52, 
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Hales pl. Cor. 45. 
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(5) Cro. Jac. 95. 
5 Co. 121. b, 


(c) Antea 40. b. 
1 Bulſtr. 30. 

2 Bulſtr. 328. 

1 Rol. Rep. 237. 
2 Inſt. 318. 


Southampton. 
Tr. 18. El. in 
B. R. Heydon's 
caſe. Cotontr's 
Inqueſt. . 


(4) 1 Bulſtr. 82. 


(a) 2 Rolls 803. 
(5) Godb. 64,66. 


Plowd, 75. a. 


(c) F. N. B. 163. 


(4 3 Co. 121. a. 
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3 Bulſt. 65. 
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Reginæ coronam & dignitatem ſuam : et ulterius pred” juralo— 
res ſuper ſacramentum ſuum pred” dicunt quod præd' T. M. I. 
M. &c. tempore felonig & murdred' pred” in forma pred' fat 
ſcilicet dicts quarts die Auguſti apud B. pred” in com pred” anno 
27 ſupradicto, circa haram decimam ante meridiem ejuſdem diet 
felonice fuer” præſentes cum gladiis, Fc, tunc & ibidem auxi- 
liantes, aſſiſtentes. abettantes, comfortantes & manutenentes 
pred Jacobum Heyden ad felomam & murdrum pred' faciend 
& perpetrand” contra pacem dictæ Dominæ Regine coronam & 
dignitatem ſuam. And many exceptions were taken againſt 
this indictment : 1. Becauſe the indictment was taken before 
J. S. caronatore (a) in com” pred”, and did not ſay, coronatore 
comitatits pred”, nor (b) de com” pred', and every coroner of a 
county is a coroner in every county of England, but not / 
every county; ſed non allocatur; for the court ſaid, that coro- 
ner in the county, &c. ſhall be in all reaſonable intendment 
taken to be coroner of the county, and that is proved by the 
writ de (e) coronatore eligendo, the beginning of which is, Rex 
vicecom', &c. quia L. nuper unus coronatorum noſirorum in com” 
tuo diem clauſit extremum, Ac. And ſo it is taken in the Lord 
Willoughby's caſe in Plowden's Commentaries, fol. 75, & 
76. And precedents almoſt innumerable werc ſhewn in the 
ſame manner as this is; and it was ſaid, guod nimia (d) ſubti- 
litas in jure reprobatur. 2. Exception was taken, becauſe it 
was not ſaid that the ſaid Edward Savage who was killed, 
was in (e) pace Dei & Dominæ Reginæ, (as the uſual form, 
and the precedents are) ſed non allocatur, for thoſe are words 
but of amplification of the heinouſneſs of the act, and not of 
ſubſtance, and perhaps he was not in peace, but fighting and 
breaking the peace; and many precedents were likewiſe ſhewn 
in which thoſe words were omitted. 3. Becauſe it was faid, 
& dedit eidem Edi adtunc & ibidem, &c. and did not ſay, fe- 
lonice, nor ex (/) malicia ſua precogitata dedit, &c. and this 
exception was diſallowed by the court, for this conjunction 
(&) couples the ſentences together, ſo that theſe words 
(g] (felonice et ex malicia ſua precogitata) firſt mentioned, re- 
fer to all the verbs ſubſequent, or otherwiſe too much repe- 
tition and tautology would be made of the ſaid words, and 
many precedents were likewiſe ſhewn to ſuch effect, and in 
the ſame form as this is, as to this point; and theſe words 
altunc & ib14* make this point clear, for adtunc & ibid' make all 
to be done at one and the ſame inſtant, The 4th _— was 

cauſe 
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becauſe the depth (a) and breadth of the wound was not 
ſhewn, as is always uſual in indictments, ſo that it may ap- 
pear to the court that the wound was mortal : but it was an- 
ſwered and reſolved by the court, that it could not be in this 
caſe, becauſe all the pan of the knee was (Y) entirely cut off; 
as if an arm or (c) leg is cut off, or if a man is beheaded, the 
depth or breadth of the wound ſhall not be ſhewn. The 5th 
exception was, becauſe it was faid tempore felonie & (d) mur- 
dred' pred? whereas it ſhould be murdri, and this exception was 
alſo diſallowed, for tempore feloniæ pred had been ſufficient 
without ſaying murdred', and therefore the addition of that 
ſhall not make the indictment inſufficient, foraſmuch as mur- 
dredum is a word inſenſible and vain, ſo that no contrariety or 
repugnancy appears, for (e) ſurpluſage will not hurt but when 
it is repugnant or contrary to the matter precedent or ſubſe- 
quent. 'The 6th exception was, becauſe the wound was given 
the 4th day of Auguſt, and the death was the 19th day of De- 
cember next enſuing, and the indictment fays that pred” T. 
M. W. M. &c. tempore feloniæ & murdred' pred fat, ſcilicet 
4 Auguſti, &c. felonicè fuerunt præ ſentes, Ic. ad feloniam & mur- 
drum pred” in forma pred” fatiend” : to which it was ſaid by 
Gawdy the Queen's Serjeant, and Popham the Queen's At- 
torney, that the death has relation to the ſtroke, for if a man 
non compos (g) mentis, ſtrikes himſelf, and afterwards becomes 
compos mentis, and dies, the death ſhall have relation to the 
ſtroke, and he ſhall forfeit nothing, as it is agreed in 22 E. 3. 
Corone 244. So (h) Stamford ſays, that the appeal ſhall be 
brought within the year after the ſtroke, and not the death, 
for when the death enſues, now in judgment of the law the 
felony was committed the day when the wound was given, for 
the death is but gu] modo the execution of the felony ; but 
tota curia in Banco Regis againſt that; and they ſaid they had 
often adjudged indictments inſufficient, when the ſtroke is 
one day, and the death another, and the jury concluded the 
murder or homicide to be committed the firit day; but they 
ſaid that in the caſe at bar the indictment ſhould be, that the 
ſaid preſentes & abettantes fuerunt præſentes, auxiliantes, &c. ad 
felomniam & murdrum pred in forma pred” ſaciend'. Another 
reaſon to maintain the indictment was urged, becauſe the in- 
dictment, notwithſtanding that, was ſufficient enough, for the 
office of the jury is to Knd veritatem facli: (i) and the 

fuckers is to declare veritatem juris; and be- 
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office of the 
cauſe they have found the whole circumſtance and truth of 
the fact, that without queſtion the law makes them prin- 

T 3 cipals, 


42 


(a) Godb. 65,66, 
2 Inſt, 318. 
Stamf, Cor, 79. 
a. 5 Co. 121. b. 
122. a. 


(5) 2 Inft. 318. 
5 Co. 122. a. 
(e) 5 Co. 122. a. 


(4, God. 65, 66. 
5 Co. 121. d. 


le) 5 Co. 121. 
b. 


(f) Plowad. Com. 
401. 


(g) Inst. 54. 
1 Co. 99. b. 


Plowd. 260. a. 
Mo, 140. Stamf. 
Cor. 19. b. 20.4, 
(4) 2 Inſt, 320. 
Stamt. Cor. 63. a. 
Dyer Fo. pl. 9, 
10. 2 Inft. 318, 
$20: 3 Inſt. 53, 

r. El.196, 739. 
3 Salk, 37 


(i) 11 Co. 10. b. 
2 Buiſt. 204,251, 
305, 314. 

1 Sid. 127. 

8 Co. 155. a. 

9 Co. 13. a. 25, 
a, Co. Lit. 125. 
3. 155. b. 226, 4. 
Plowd. 114. o. 
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cipa's, therefore although they take upon themſelves alſo the 

oſſice of Judges, /c. to decide when and at what time the fe- 

lony was committed, it ſhall not make that vicious which they 

have found ſufliciently and certainly; for in all caſes, when 

(a) x1 Co. to. b. a (a) jury find the matter committed to their charge at large, 
Mo. 105, 269 and further conclude againſt law, the verdict is good, and 
2 = the concluſion ill: moreover it was moved in maintenance of 
loud. 112. b. the indictment, that the indictment againſt them was good, 
114. b. : in regard it appears by the indictment, that they all of their 
, . 2 ; malice prepenſe, feloniouſly, and as felons made their aſſault, 
Hutt, 121. and then, although Heyden (5) only gave the wound, yet it 
V. 361. pl. 15. appears by the connection of all the parts of the indictment, 
1 _ oz. by the conjunction, and by the adverbs adtunc & biden, that 
(5) x1 Co. 5. b, they were preſent, &c. And thereupon Wray, Chief Juſtice, 
Plowd. 92.2. Sir Thomas Gawdy, Shute and Clench, would be adviſed; 
34 i 5 Br. and afterwards, upon conference had with the other Juſtices, 
1 Roll. Rep. 31. the ſaid indictment, as to the ſaid 6th exception, was held re- 
3 Inft 138. pugnant and inſufficient as to the faid T. M. W. M. &c. for 
— ark _ no felony was committed till the death, and none ſhall be ad- 
* 11 H 94 judged a felon by relation, which is but (c) a fiction of the 
(c) 2 Inſt. 318. law: and Wray, Chief Juſtice, ſaid, the common experience 
of the King's Bench was, and ſo was the law without queſtion, 

(4) 2 Inſt. 320. that the year to bring the appeal ſhould be accounted from (4) 
Hr = the death and not from the ſtroke, againſt the opinion of (e) 
(% 2 Int. 318 Stamford: but it was reſolved, that to conclude that he com- 
Cr. El. 196 739, mitted the murder the laſt day was ſuſhcient, but the better 
. 95. form is to conclude, that he committed the murder (/) modo 
3 loſt; 53. & forma ſuprad', 2. That the ſaid clauſe of preſent, aiding, 
Poſtea 47. a Kc. was neceſſary, and without it the indictment was inſut- 
(/) 2 luſt. 318. ficient, for it ſhall not be maintained by argument or implica- 
tion, nor ſupplied by intendment; and ſo as to this 2d and 

laſt point it was reſolved in Milbourn's caſe, Paſch. 1 Fac. Re- 

g1s, in the King's Bench; and becauſe the indictment wanted 


the ſaid clauſe, he and divers others were diſcharged. 


6 ATHARINE (g) Hume brought an appeal of murder a- 
Dales gainſt Luke Ogle of the death of A. H. her huſband, and 
(g) Cr. El. 196. declared, that the defendant, 27 Septembris, gave the mortal 
Mich. 32 &33E!. wound at Weetwood in com” Vorthumd', and that the huſband 

the ſame day of the wound aforeſaid, apud Meſtlibborn in esdem 
com” obiit, & fic præd Lucas Ogle apud Werrwoed præd' modo 
& forma præd, the ſaid A. H. ſelanicè, c. murdrauit; and 


(5) 2 lad. 318. it was reſolved that the declaration was repugnant and inſuf- 


320. 3 Iaſt. 53. ficient, for as it () cannot be ſaid, that he murdered him the 

DY. 5. 41 919. firſt day, as it was adjudged before in Heyden's caſe, ſo it 
1 „ , * * * 

739. cannot be ſaid that he murdered him at the (t) place where he 


(% 7 Co. 2. 4. a 
| was ſtruck, but where he died, 
HUDSON 
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HUDSON brought an appeal of maihem againſt Lee, and 7. 
declared that the defendant the 8th day of Jan 28 Eliz. Hi. $1. El. in 
feloniouſly maihemed him in his leſt hand, &c, The de- I. Len 
fendant pleaded, that heretofore, and before the appeal com- 318, 419. 128 
menced, the plaintiff brought an action of treſpaſs in the Com- Moor 268. 
mon Pleas of affault, battery and wounding, againſt the de- Oe 35- 


Styl. 
fendant, the ſame 8th day of January, anno 28 aforeſaid, to — an. 


B. R. Hudſon *" 


which the defendant pleaded not guilty, and was found guilty, 
and damages aſſeſſed to 200 marks for the aſſault, battery and 
wounding, and 108. colts, and judgment thereupon given, 
and ſatisfaction acknowledged before the appeal brought, and 
averred, that the battery and wounding in the ſaid action of 
treſpaſs, and the ſaid maihem, whereof the appeal is now 
brought, was all one and not ſeveral: and it was moved, that 
it was no bar for two reaſons. 1. Becauſe the appeal of maihem 
is of an higher nature than the action of treſpaſs, for in the 
appeal the plaintiff declares that the defendant, felanice 
maihemed him, vide 40 Afl. 2. where the plaintiff declares, 
that the defendant felonice (a) ut fela Dom” Regis maihemed 
him, and the rule of the law is, that a recovery or bar in any 
action, is a good bar in another action of an equal or inferior 
nature, but not in an action of a (4) ſuperior nature, as a re- 
covery or bar (c) in aſſiſe is a good bar in another aſſiſe, 44 E. 
3.45. 9 H. 7. 23, &c. but not in mortdauncelter, 5 Aff. 1. 
nor 18 a recovery or bar in mortdaunceſter, a bar in a writ of 
right, (e) F. Iv. B. 5. 30 Afl. 5. 11 E. 3. Entre 56, &c. And 
a bar in an action of treſpaſs of (/) goods taken away, is no 
bar in appeal of robbery, for the Ab of robbery 1s higher, 
as it is heldin 2R. 3 14. And this was moved, admitting 
the appeal was brought for the ſame thing for which the action 
of treſpaſs was brought: but it was further moved, that the 
appeal is brought for the maihem only, and therefore it is 
ſaid felonrce, which cannot be applied to treſpaſs, and the ac- 
tion of treſpaſs for the battery and wounding, which does not 
touch the maihem; and therefore it is agreed in 22 All. 82. 
that after the plaintiff in the appeal has recovered for the 
maihem, (g) he may have an action of treſpaſs for the battery, 
whereby it appears, that the appeal concerns the maihem 
only: but it was reſolved per tor” curiam, that the (þ) bar was 
good, for in all cafes when the plaintiff for a wrong or in- 
jury is only to recover damages, he ſhall not be twice fatis- 
fied for one and the fame thing, juxta illud; (i] nemo debet 
bis puniri pro uno delicto, & {(#) Deus non agit bis in ipſum ; 
but in both theſe actions, c. of appeal and treſpaſs, the 
plaintiff mal! only recover damages; (/) and it appears to 
T4 the 


3 Salk. 5. 


(a) Br. Ap. 72. 


(3) 6 Co. 7. b. 
5 Co. 33 a. 
70 Doct. pl. 67. 
(4) Doct. pl. 67. 


(e) F. N. B. 5. N. 
( ) Dot. pl. 67. 


(g) 1 Leon 319. 
Br, Appeal 60. 
Br. Treſpa's 241. 
(+) DoR. yi. 67. 
1 Leon 19,319. 
Moor 268. 

2 Rolles 112. 
(i) $ Co.118. b. 
2 Ventr. 170. 

5 Co 61. a. 

11 Co. b. 
Cr. pe, Reg 
Cawiy 78. 

Noy 82. 

1 Roll. Rep. 95. 
Bridgm. 122. 
Wing. Max. 695. 
(k&) $ Co.118, b. 
(!) Co. Lit. ſect. 
194. 502. 

Co. Lit. 126. b. 
288. a. 

18 Ed. 3. a. a 
31. 28 Ed. 

24. pl. 2. 
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B. R. Syer's 
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the court by the deſendant's bar, which the plaintiff by his 
(a) demurrer has confefled, that he himſelf in the action of 
treſpaſs, which he brought for the battery and wounding, has 
recovered damages for the maihem, for wounding includes 
the maihem and more, and the deſendant has averred, that 
the wounding in the action of treſpaſs, and the maihem in the 
appeal were all one: ſo although the appeal of maihem is an 
higher action, yet ſoraſmuch as he ſhall therein only recover 
damages, and damages he has recovered in the action of 
treſpaſs, it was therefore reſolved, that the bar in the caſe at 
bar was good: and Wray, Chief Juſtice, ſaid, that ſo it was 
(5) now lately adjudged in this very court, which record he 
had ſeen, and it agreed with the book in 41 Aſſ. 16. and the 
book 2 R. 14. is good law, for in the appeal of robbery, the 
plaintiff ſhall have judgment againſt the defendant for his 
life, and not for any damages. 


T was reſolved per tot” curiam, that if principal and ac- 
ceſſory are, and the principal (c) is pardoned, or has his 
clergy, the acceſſory cannot be arraigned ; for the maxim of 
the law is, ub: factum nullum, ubi fortia nulla; & ubi non eff 
principalis, non poteſt eſſe acceſſorius : then before it appears that 
there is a principal, one cannot be charged as acceſſory, but 
none can be called principal, before he is ſo proved and ad- 


2 Roles 277, Judged by the law, and that ought to be by judgment upon 


Ver. Nat. Br. 
117. b. 
7 H. 7. 12. b. 
Fitz. Corone 53. 
Br. Clergy 16. 
3 Inſt, 114, 130. 
Cr. Car. 566, 567. 
Plowd. 99. a. b. 
9 Co. 117. a 
2 Inſt. 183, 184. 
Stam?. Cor. 47. 
b. 48. a. 
x1 Co. 35. 4. 
Cr. El. 541. 
1 7. 1. b. 

r. Corone 131. 
Br. Clergy 15. 
Fitz, Cor. 58. 


9 H. 7. 19. b. 


2 Rolies 3. 21. b. 
Moor 461. 

17 E. 4. 3 b. 
Br. Ccr. 137, 
157, 164. 


Paſch. 39. Eliz. 
Bibirhe's caſe. 

(4) Cr. El. 540, 
$41. 3 Inſt. 114. 


verdict or confeſſion, or by outlawry, for it 1s not ſufficient 
that in rei veritate there was a principal, unleis it ſo appears 
by judgment of the law, and that is the reaſon that when the 
principal 1s pardoned, or takes his clergy before judgment, 
that the acceſſory (hall never be arraigned, for it does not ap- 
pear by judgment of the law that he was principal, and the 
acceptance of the pardon, or praying of the-clergy is an argu- 
ment, but no judgment in law that he is guilty : but if the 
principal after attainder, is pardoned, or has his clergy al- 
lowed, there the acceſſory ſhall-be arraigned, becauſe it ap- 
pears judicially that he was principal. 


OHN GOFF, (d) brother and heir of R. Goff, brought an 
appeal of murder of the ſaid R. G. againſt Eibithe as prin- 
cipal, and againſt Hoell David as acceſſory before, and againſt 
avid ap Thomas as acceſſory after; the principal pleaded not 
guilty, and by Niſi Prius in the county of Monmouth, he was 
ound guilty of manſlaughter, and not guilty of murder, and 
had his clergy : and upon this matter, fi:ſt it was reſolved, 
by Popham, C. J. & per tot cur?, in B. R. that Hoell David 
Was 
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was diſcharged, becauſe he could not be acceſſory before the - 

ſat in caſe of (a) manſlaughter, for manſlaughter ought to (a) Moor 46r. 
enſue upon a ſudden debate or affray, for if it is premeditat- _ Cor, 
ed it is (b) murder. 2. It was reſolved, that although the (4) Co. Lit. 287, 
principal (c) was convicted by verdict, yet foraſmuch as he had 3 : 1 
his clergy before judgment, ſo that it does not appear judici- 50 31 148 
ally, ſc. by judgment of the law that he was a principal, there- 139. 

fore, and for the cauſes alledged in Syer's caſe, it was award» 11 Co. 35. a. 
ed, that both the acceſſories, as well before as after, ſhould — 
be diſcharged. The ſame law, if the principal upon arraign- 

ment confeſſes the felony, and before judgment obtains a par- 

don, or has his clergy allowed, the acceſſory thereby is diſ- 

charged, vide 2 E. 3. 27. 22 E. 3. Corone 264. 7 H. 4. 16. 

10 H. 4. 5. 3 H. 7. 1. b. & 3 H. 7. Corone 53. And upon See contra; 13. 
divers diſagreeing opinions, you will underſtand the law, as here n 

it was adjudged upon conſideration of all the books. 


WILLIAM VAUX at the ſeſſions of peace for the coun - 10. 
| ty of Northumberland, held 27 Julii, anno 32 Eliz. Paſch* 33 EL. 
beſore the Juſtices of peace of the ſame county, was indicted 2 Caſe in 
of voluntary poiſoning of Nicholas Ridley, which indictment Fitzgib. 263. 
was removed into the King's Bench : and in diſcharge thereof 
the ſaid Vaux pleaded, that at another time, ſcil. 12 Auguſti, 
anno 30 Eliz. at Newcaſtle upon Tyne in the county of Nor- > 
thumberland, before the Juſtices of affiſe of the ſame count 
the ſaid Vaux was indicted : guod cum Nich' Ridley uber de, 
in com” pred” Armig jam 2 per multos annos, ante obitum 
ſaum nuptus fuiſſet cuidam Margarete uxori ejus & nullum exitum 
habuit, pred” Will Vaux nuper de K. in com C. generoſ. ſubdole, 
cauiè, & diabolice intendens mortem, venenationem, & deftrudti- 
onem ipſius Nicholai, & Deum pre oculis non habens, 20 Detem- 
bris, anno 28 Elix. apud M. prædic“ felonice, (a) valuntariz, & (a) Cr. Jac. 438. 
cx malitia ſua præcagitata, perſuadebat eundem Nichol recipere 
& bibere quendam potum mixtum cum quodam (b) veneno vocat (c) (5) 3 Inſt. 48. 
cantharides, affirmans & verificans eim Nich quod” pred” potus (eh Palm. 547, 
fic mixtus cum præd vene no vocat” canth' non fuit intoxicatus 
(Auglica poiſoned) ſed quod per reception” inde præd Nich' exit 
de corpore dictæ Margarete tune uxoris ſug procuraret, & ha- 
beret ratione cujus quidem perſuaſionis & inſtigationis præd Nich 
Paſlea, ſcil. 16 Fanuarii anno ſupradicto apud T. in cam N. 
pred” neſciens prædidtum potum cum veneno in forma predit? 
fore mixt, (d) ſed fidem adhibens predict! perſuaſymi dicti (4) 1 Vents, 24. 
IV illzelmi recepit & bibit, per quod prædictus Nicholaus im- 
mediate poſt rec:ptionem venent prædicti per tres horas im- 
mediat? 
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3 Inſt. 48, 138. 
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mediat? ſeguent dunguebat, & poſtea pred” 16 Jan. anno ſupra- 
dic! ex uene natione & intoxicat pred” apud T. pred (a) obit : 
et fic præd Will Vaux felonice & ex malitia ſua præcogitata præ- 
fat Nich“ voluntarie & felonice mods et forma pred” intoxicauit, 
interfectt, (b) & murdravit, contra pacem, &c, Upon which 
indictment the ſaid Vaux was arraigned before the ſame Juſ- 
tices, and pleaded not guilty : and the jurors gave a ſpecial 
verdict, and found, quod præd Nich Ridley venenatus fuit, 
Anglice poiſoned, per receptionem pred” cantharides, & quod pred” 
Wil Vaux non fuit præſens tempore quo præd Nich* Ridley recepit 
pred” canth” ſed utrum, &c. And thereupon judgment was 
given by the ſaid Juſtices of aſſiſe in this manner; ſuper que 
wiſts, & per cur hic intellectis omnibus & ſingulis premiſſis, pro 
es quod videtur cur hic ſuper tota materia per veredictum pred” in 
forma pred” compert', quod pred” venenatio per reception“ cantly & 
pred” procuratio pred* WilP ad procurand' pred” Nich ad ace 
cipiend” pred” canth* modo & forma prout per verdie? pred” cam- 
pert” fuit, non fuit felonia & murdrum voluntar” : ideo conjiderat* 
e quod pred” Will' Vaux, de felonia & murdro pred” in indifta- 
ments pred” ſuperius ſpecificat', necnon de didta felonica venena- 
tione pred” Nich* Ridley in eodem indiflamento nominati eidem 
IVilP impeſit' eat fine die: and as to the felony and murder he 
pleaded not guilty, 

And firſt, it was reſolved per totam curam, that the ſaid in- 
dictment upon which Vaux was ſo arraigned was inſufficient, 
and principally becauſe it is not expreſly alledged in the indict- 
ment, that the ſaid Ridley received and drank the ſaid poiſon, 
for the indictment is, pred? Nich* neſciens pred” potum cum 
veneno fore intoxicatum, ſed fidem adhibens dict“ perſuaſioni dicti 
MV. recepit & bibit, per quod, Sc. So that it doth not appear 
what thing he drank, for theſe words (venenum præd') are 
wanting, and the ſubſequent words, feilictt per quod predic? 
N. immediate poſt receptionem veneni prædict', &c, which 
words imply receipt of poiſon, are not ſufficient to main- 
tain the indictment, for the matter of the inditment 
ought to be full, expreſs, and certain, and ſhall not be 
maintained by argument, or (c) implication, becauſe the in- 
dictment 1s found by the oath of laymen. 2. It was agreed 
per curiam, that Vaux was a principal (4) murderer, alchough 
he was not preſent at the time of the receipt of the 
poiſon, for otherwiſe he would be guilty of ſuch horrible 
offence, and yet ſhould be unpuniſhed, which would be in- 
convenient and miſchievous ; for every felon is either principal 
or acceſſory, and if there is no principal there can be no ac- 
ceſſory, guia (e) acceſſor ium ſequitur principalem, and if any had 
procured Vaux to do it, he had been acccflory before; quod 

note 
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nota a ſpecial caſe, where the principal an acceſſory alſo ſhall 
both be abſent at the time of the felony committed. 3. It 
was reſolved by the Lord Wray, Sir Thomas Gawdy, Clench 
and Fenner, Juſtices, that the reaſon of auterfoits acquit was, 
becauſe where the maxim of common law is, that the life of 
a man ſhall not be twice (a) put in jeopardy for one and the (e) Poſtea 47. a. 
ſame offence, and that is the reaſon and cauſe that auterfoits —_— — 2 
acquitted or convicted of the ſame offence is a | na plea, yet ; 
it is intendable of a (%) lawful acquittal or conviction, for if the (5) 3 Inſt. 214. 
conviction or acquittal is not lawſul, his life was never in 3 A 
jeopardy ; and becauſe the indictment in this caſe was inſuf- Ss: 
ficient, for this reaſon he was not /egitimo modo acquietatus, and 
that is well proved, becauſe upon ſuch* acquittal he ſhall not (.,) 
have an action of (c) conſpiracy, as it is agreed in 9 E. 4. 12. (e). 3 lait. 143. 
a. b. vide 20 E. 4. 6. And in ſuch caſe in appeal, notwith- Oo 45. 
ſtanding ſuch inſufficient indictment, the abertors ſhall be en- Br. Conſp. 23. 
quired of, as it is there alſo held; and although the judgment 
is given that he ſhall be acquitted of the felony, yet this ac- 
quittal ſnall not help him, becauſe he was not /egitimo modo 
acquietatus ; and when the law faith, that auterfoits acquitted is 
a good plea, it ſhall be intended when he is lawfully acquitted ; 
and that agrees with the old book in 19 E. 3. Corone 444. 
(4) where it is agreed, if the proceſs upon indictment or ap- (4) 1 Bolftr.r42, 
peal is not ſufficient, yet if the party appears (by which all im- Stamf. Cor. 106. 
perfeCtions of the proceſs are ſaved) and is acquitted, he ſhall E N. B. 71 
be diſcharged ; but if the appeal or indictment is (e) inſuſſi- palm. 39. hs 
cient (as our caſe is) there it is otherwiſe : but if one, upon (e Hal. pl. Cor. 
an inſuſſicient indictment of felony has judgment, gud fu- pe fl. 47. , 
ſpend” per colP, and fo attainted, which is the judgment and Seamf. 9 
end which the law has appointed for the felony, there he can- 2. 
not be again indicted and arraigned until this judgment is re- 2 pl. 30,07. 
verſed by V error : but when the offender is diſcharged upon Hales pl. Cor. 
an inſuthcient indictment, there the law has not had its end, 247. 
nor was the life of the party, in the judgment of the law, ever a 
in jeopardy ; and the wiſdom of the law abhors that great 2 247. pil 
offences ſhould go unpuniſhed, which was grounded without 
queſtion upon theſe ancient maxims of law and ſtate : maleficta 
nan debent remanere impunita, & impunitas continuum affettum 
tribuit delinquendi, & minatur innocentes qui parcit nocentibus : 
ſo if a man be convicted either by verdict, or by confeſſion 
upon an inſuſſicient indictment, and no judgment thereupon 
given, he may be again indicted and arraigned, becauſe his 
life was never in jeopardy, and the law wants its end : and 
afterwards, upon a new indictment, the ſaid Vaux was tried 
and iound guilty, and had his judgment, and was hanged. 
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(CATHARINE, late the wife of Robert W rote, brought an 

= appeal of the murder of her huſband, againſt Thomas 
Wigges, and declared, that the faid T. Wigges at Shepper- 
ton in the county of Middleſex, 23 September, anno 31 Eliz. 
of his malice forethought, feloniouſly ſtruck, &c. whereof the 
ſaid Robert Wrote died 24 September then next following, 
&c. and fo the defendant murdered him the 24th of Septem- 
ber aforeſaid. The defendant pleaded, that he himſelf here- 
tofore, 8 Octob. anno 31 Reg. Eliz. at Shepperton aforeſaid, 
by an inquifition there then taken before William Danby, 
then coroner of the Queen's houſhold, and Iron Chaukhill, 
then one of the coroners of the ſaid county of Middleſex, 
upon the view of the body of the ſaid Robert Wrote, by the 
oath of 12 men (and ſhewed their names) of the ſaid county 
of Middleſex, it was preſented, that the ſaid Thomas, 23 Sept. 
31 Eliz. at Shepperton aforeſaid, the ſaid Robert W rote feloni- 
ouſly did ſtrike, &c. whereof he died the 24th of Sept. fol - 
Jowing, and ſo indicted him of manſlaughter, which inqui- 
ſition afterwards the 23d Sept. 32 Eliz at London, in the 
pariſh of St. Sepulchres, the ſaid Iron Chaukhill, then one of 
the coroners of the ſaid county of Middleſex, at the gaol- 
delivery at Newgate, made for the ſaid county of Middleſex 
there, viz. at Juſtice-Hall in the Old- Bailey, before John 
Hart, then mayor of the city of London, and other Juſtices 
of gaol delivery of priſoners in the ſaid gaol of Newgate, 
being delivered and certified ; upon which the ſaid Thomas 
Wigges, then under the cuſtody of the Sheriffs of London, was 
brought to the bar; and there then the ſaid "Thomas Wigges 
being arraigned upon the ſame indictment, confeſled the fe- 
Jony, and prayed his clergy ; and the book being delivered 
to him he read asa clerk, as by the faid record appears, and 
ſaid that no judgment was given thereupon ; and averred, 
that Shepperton at the time of the ſaid inquiſion, and ſtroke 
and death was within the verge of the Queen's houſhold, and 
pleaded over to the felony, &c. And it appzared that the ſaid 
arraignment and confeſſion, and allowance of the clergy, was 
aſter the purchaſe of the writ of appeal * and before the re- 
turn of it; upon which plea in bar the plaintiff demurred in 
law. Andafter many arguments, and great deliberation, it 
was adjudged againſt the defendant. And in this caſe {ix points 
were reſolved, 1. that auterfoits (a) convict of manſlaughter, 
and clergy thereupon allowed was a good bar in an appeal of 


16 E. 4. 11.3. murder, and ſo it was adjudged in an appeal in B. R. between 


(5) 4 Inft. 131. 


2 Leon. 83, 
160, 161. 
1 Anderſ. 68. 


Co. Entr. 53. b. 


pl. 4. 


T. Burge, Eſq. brother and heir of H. Burghe, and J. Hol- 
croft, (%) Eſq. Paſch. 20 Eliz. of the murder of the ſaid I. 
where the defendant pleaded, that at Hampton- Court, in the 
pariſh of Hampton in the county of Middleſex, within the 
verge, by an inquiſition taken before R. Vale, then coroner 


of the Queen's houſhold and one of the coroners cam Midd” 


a Juper 
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ſuper viſum corporis, the defendant was indicted of the man- 
laughter of the ſaid Henry within the verge; upon which in- 


dikment the defendamt was arraigned before commiſſioners of 


Oyer and Terminer in the county of Middleſex, and confeſſ- 
ed the indictment, and prayed his clergy, and thereupon c- 
ria adviſare vult, and demanded judgment of the appeal ; and 
in that caſe two points were refolved. 1. That that indict- 
ment was well taken, and within the ſtat. of articuli ſuper 
churtas, cap. (a) 3. by which it is enacted, that in caſe of the 
death of a man within the verge, it ſhall be commanded to the 
coroner of the county, that he with the coroner of the King's 
houſhold, ſhall do as belongeth to his office, 
it was objected, that the ſtatute requires two perſons, /c. two 
coroners to do the oſſice which appertains in this caſe; and in 
the caſe at bar there was but one perſon, although he had two 
ſeveral offices, ſc. coroner of the houſhold, and one of the 
coroners of the county, and when the law gives authority to 
two perſons, one only cannot execute it; for (%) ſecurius expe- 
diuntur negotia commiſ/a pluribus, & plus vident (c) ocult quam ocu- 
lus, & una (d) perſona non poteſi ſupplere vicem duarum yet in 
this caſe of ſeveral authorities, it was reſolved that the indict- 
ment was well (e) taken, for the intent and meaning of the 
act was performed, and the miſchief recited in the act avoided 
as well when one perſon is coroner of the houſhold, and of 
the county alſo, as if there ſhould be two ſeveral perſons, for 
although the court removes, yet he, as coroner of the county, 
may proceed, &c. 2, Where it is provid s by the itat. of 3 H. 
7. ¶ cap. 1. © that if it fortune that the felons, murderers, 
and acceſſories, or any of them be acquitted upon indict- 
* ment, or the principal attainted, &c. the wife or next heir to 
him ſo ſlain, may have their appeal againſt the pectons fo 
« acquitted, or againſt the principals fo attainted, if they be 
« alive, and that his benefit of his clergy thereof before be not 
* had;” (for at that time clergy was allowed for murder.) It 
was reſolved that the bar was good at the common law not re- 
ſtrained by the ſaid act, becauſe if the defendant had had his 
clergy, then without queſtion the appeal would not lie ; for 


And although 2 


46 


(a) 6 Co. 12. 2, 


20. b. 10 Co. 


1 Bulſt 208 209, 
210, 211, 212. 
2 Leon, 169. 

5 E. 4. 129. a. 
Br. Action ſur 
le Statute 38,49. 
10 H. 6. 13. a. 
Regiſtr. 185. a. 
19 1. b. 

F. N. B. 241. 
Raſt. Ent. 433 2. 
(5) 11 Co. 3 b. 


* 
(e) Lit. Rep. 96, 
d) Cawly 209. 
(e) 3 Inſt. 134. 


(f) 3 Inf, 213s 
131. Stamf. Cor. 
106, b. 107. a. 


1 jones 145. 
F. N. B. 115. h. 


Foſter 304. 


if the offender is attainted, and has his clergy, it is excepted out 


of the act and left to the common law; a fortiori when he is 
but covicted thereof, and prays his clergy and the act of the 
court (to be adviſed as to the allowance of clergy) ſhall not (g 
prejudice the party in caſe of life; but it was reſolved, that theſe 
words (attainted of murder) in this act, ſhall not be intended 
only of a perſon who has judgment of life, but alſo extend to a 
perſon convicted by conſeſſion, or verdict ; for a perſon attaint- 
ed is a perſon convicted and more, & (h) :mne majus continet in 


ſe minus; and if the ſtatute ſhould not extend to perſons con 


And 
3. cap. 2. it is ſaid, attainted by ver- 


victed, all the purview of the act would be overthrown. 
in the ſtatute of 25 E. 


dict, which is as much as to ſay, convicted by verdict, and 
many 


Cg] 3 Inft. 137, 


(4) 2 Co. 68. a. 
5 Co. 115. 2, 
6 Co. 43 b. 

3 laſt. 109. 

Co. Lit. 52. b. 
235. a. 

1 Bulfr. r55. 
2 Bu'ſtr, 48. 
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many times in common ſpeech a perſon convicted is called a 
(-) 3 Keb. 20. perſon attainted; & (a) loguendum eſt ut wulgus : alſo it would 
ny &: hard that the law ſhould enable the party to appeal againit 
2 Roll. Rep, A perſon acquitted, who by judgment of the law is innocent, 


239 · and ſhould not enable him againſt one who is convicted who is 


Wo | found guilty : and in that caſe it was faid that it was adjudged 
1 in the caſe of one Agnes Gainsford, that where the ſaid act of 
1 3H. 7. cap. 1. is, ** that the wife, or heir of him ſo ſlain, ſhall 
1 have the appeal ;” that the heir of a woman who was mur- 
fl dered ſhall have appeal againſt one who was acquitted of the ſame 
| q (5) 6 Co, 65. * murder for (b) apices juris non ſunt jura: and it was reſolved without 
il pe ip difficulty in Holcroft's caſe, that if a man commits murder, and 
vl 204. b. is indicted and convicted or acquitted of manſlaughter, he ſhall 
1 Nov. 39. never anſwer to any indictment of the ſame death, for all is one 


and the fame felony for one and the ſame death, although mur- 
der is in reſpect of the circumſtance of the forethought malice 
16 more odious; and thereſore in an indictment, or appeal of mur- 
wy ( Cro. El. 276, der, he may be found guilty (c) of manſlaughter. 2. It was re- 
| $90, _ 15. ſolved in the caſe at bar, that at com. law the coroner of the K's 

Latch. 126. houſe has an exempt juriſdiction within the verge; and that 
O. Bendl. 144. the coroner of the county cannot intermeddle therein; and 
— that well appears by the preamble of the ſaid ſtat. of articuli ſu- 
Britton lib. per chartas; * and ſoraſmuch as herctofore many felonies com- 
© mitted within the verge have been unpuniſhed (and the 

& reaſon and cauſe thereof was) becauſe the coroners of the 

* county have not been authoriſed to enquire of ſuch man- 

&« ner of felonies done within the verge, but the coroner of the 

« King's houſe which never continueth in one place, by rea- 

« ſon whereof there can be no trial made in due manner, nor 

14 « the fclons put in exigent, nor outlawed, nor any thing pre- 
| 5 | & ſented in the circuit, the which hath been to the great da- 

| « mage of the King, and nothing to the good preſervation of 

— 11 & his peace :” by which it appears, that at common Jaw the 
| coroner of the county could not intermeddle with the death of a 
5 man within the verge, but the coroner of the houſhold only, 
i and ſo was it adjudged, Paſchæ 24 Eliz. in B. R. where Swift 
was indicted before the coroner of the county of Middleſex, of 
a murder committed at T uthil in the com” AZ:dd”, which indict— 
ment was removed into B. R. and there Swift pleaded, that 
Futhil was at the time of the murder, and yet is within the 
verge, &e. upon which the Queen's Attorney demurred in law, 
and it depended in adviſement 3 terms, and at length the plea 
was adjudged good, and thereupon he was diſcharged of the in- 
dictment, for as the coroner of the houſhold cannot intermed- 
dle within the county out of the verge, becauſe his oilice ex- 
tends not to it, ſo the coroner of the county cannot intermed- 
dle within the verge; for that was exempted out of his office 
by the common law, and it would be againſt reaſon that their 
offices and juriidictions being ſeveral that the one ſhould in- 
„ termeddle within the juriſdiction of the other. But it was 
3 (% 2 Inſt. 549. reſolved, that the Juſtices (4) B. R. Juſtices of Oyer and 
| Wi | Terminer, 
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'Terminer, gaol- delivery, (a) and Juſtices of Peace, may en- 
quite of, hear and determine all murders and felonies within 
the verge, becaule their authority and juriſdiction are general 
through the whole county, and ſo always it has been uſed, and 
ſo it was adjudged without ſcruple in Holcroft's caſe. 3. It 
was reſolved, that the indictment was inſufficient, for by the 
ſaid indictment taken before the coroner of the houſhold, and 
the coroner of the county, it appears that the ſtroke and the 
death were at Shepperton in com” Midd' and it doth not appear 
in the indictment that Shepperton was within the verge, /c/. 
( within 12 miles of the lodging of the King in his court; 
and although in truth it was within the verge, yet the indict- 


ment being (c) vcredidtum, i. e. dictum veritatis, and matter of < 


record, ought W import all the truth which is requiſite by 
law, for de (d) non apparentibus & non exiſtentibus eadem ratio, 
and every part of the indictment material ought to be found 
by the oath of the indictors, and cannot be (e), ſupplied by 
bare ſaying or averment of the party; and becauſe it doth not 
appear within the indictment that Shepperton was within the 
verge, for this cauſe, the indictment taken before the coroner 
of the houſhold, and the coroner of the county is inſufficient 
for-it doth not appear that the coroner of the houſhold had any 
authority to take it, and it ſhall not be as void and coram non 
jadice as to the coroner of the houthold, and good before the 
coroner of this county, for the record is entire, and the indict- 
ment taken before both entirely, and perhaps the jury was di- 
rected principally by the coroner of the houlhold, and the 
witneſſes examined and {worn by him although ail is recorded 
and enrolled in both their names: alſo the defendant has averr- 
ed in his plea, that Shepperton was within the verge, ſo that 
the coroner of the county, as appears by the confeſſion of the 
defendant himſeif, could not take it ſolely. 4. It was reſolv- 
ed, that foraſmuch- as the indictment upon which he was con- 
victed was /) inſuſſicient, notwithſtanding ſuch conviction, 
he may be indicted and arraigned again, or appealed of the 
lame offence, becauſe his life in judgment of the law was 
never in Jeopardy, as it was reſolved in Vaux's caſe before, 
Paſch. 33 Eliz. 5. It was reſolved per tatam cur', that where 
the ſttoke was given the 23d day of September, and the death 
followed the 24th day; and concludes that the ſaid T. Wigges 
murdered the {aid Robert Wrote the (g) 24th day, that it was 
good enough, for it was not murder betore; but to conclude that 


he murdered him the 23d day, was repugnant, as it was reſolved 3 


before in Heyden's cate, Trin. 28 Eliz. But it was reſolved, that 
the finding of the ſtroke and the death was not ſufficient by it- 
{elf without making concluſion, that is to ſay, and fo the ſaid 
Tho. Wigges murdeted the ſaid Rob Wrote, &c. 6. It was re- 
tolved, that though the conviction was (+) pending the appeal, 


yer, 


47 
(2) alnſt. 549. 


(5) 10 Co. 72. b. 
74. a. F. N. B. 
241. b. 13 R. 2. 


(c) Co. Lit. 2 26. a. 
(4) 5 Co. 5. b. 
Cawery's Cale. 
Vaugh. 72. 

12 Co. 52. 

2 Inſt. 20. 
Palm. 15. 

2 Bulſtr. 110. 
Hob 205. 

(e) 5 Co. 120. b. 
22 E. 4. 12. 


72 Hules pl. : 
Cor. 244, 247, 
Stamf. Cor. 
106. a. Doct. pl. 
36, 37. 

3 Init, 214. 
Antea 43. as 


(o) Antea 42. b. 
2 Iaſt. 318, 320. 
Inſt. 53. 

Cro. El. 196, 


739. 
Dyer 50. pl. 9, 
10. Stamt. 63-2 


(0 1 Jones 145. 


(a) Antea 45. b. 
1 Jones 145. 


12. 
Hil. 45 Elis. in 
B. R. Wait's 
Cale. 
(5) Jenk. Cent, 
29. 2 Inſt, 183. 
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yet, if it had been (a) lawful, and before the defendant was 
compelled to plead, it had been a good bar. And afterwards 
Wigges was tried in B. R. and upon his trial, the Queen's 
Attorney was of counſel with him (becauſe it was a ſubject's 
ſuit) and Wigges was found not-guilty of the murder, 


HE wife of William ( Waits, Gent. brought an ap- 
peal of murder of her huſband againſt divers; and aſter- 
wards ſhe brought another appeal againſt others; and in all 
ſhe bad brought ſeven ſeveral appeals of the ſaid murder againſt 
ſeveral perſons as principals : and it was reſolved by Popham, 
C. J. & totam curiam, that all the faid appeals but the firſt 
ought to abate ; for without any difficulty, all principals and 
acceſſories before the murder, and alſo all acceſſories after, 


and before the writ purchaſed, againſt whom the plaintiff 


te Jenk. Cent. 
29 pl. 56. 9 H. 4. 
I. b. 2. 3. 

Fitz. Coron. 77. 
Br. Appeal. 28. 
Kelw. 83. pl. 4. 
Stamf. Cor. 6 5b. 

& 


(4) 47. 3.16. b. 
Fr. Appeal 14. 
Fitz. Cor. 104. 
Dyer 39. pl. 58. 
Jenk. Ceor. 29, 
2 Inſt, 183. 

7 Co. 2. b. 
Bulwer's Caſe. 
Kelw. 33. pl. , 
Hales pl. Cor. 
188. Stamf, Cor. 
65. b. 

(e) Hales pl. Cor, 
188. 

{f) Stamf. Cor. 
65. b. 

Fitz. Cor. 138. 
(e) Stamf, Cor, 
109. 2. 


would bring appeal, ought to be named in one writ and not 
in divers. (c) 9 H. 4.1. The wife of Thomas Goter brought 
an appeal of death againſt Thomas Walton, and two others, 
Walton only appeared, and the others made default. 'The 
plaintiff declared againſt all three, that 1s to ſay, two as prin- 
cipals, and againſt the other as acceſſory: Walton pleaded, 
that at another time the ſaid woman made an appeal of the 
ſame death before certain Juſtices of gaol delivery in the coun- 
ty of N. againſt one man as principal of the ſame death, who 
at her ſuit before the ſaid Juſtices was attainted and hanged, 
and demanded judgment of the writ, and pleaded over ts the 
felony : and it was ſaid by the plaintiff's counſel, that her writ 
ought not to abate, becauſe in her appeal before the ſaid Juſ- 
ticesof gaol-delivery, ſhe could not charge any, nor could the 
Juſtices of gaol-delivery make deliverance of any who then was 
not in priſon in the gaol before them, and that Walton and the 
others, now defendants, then were at liberty, and thereſore 
it was impoſſible to join them in the ſaid appeal before the ſaid 
Juſtices of gaol-delivery, and ſo no default in the plaintiff, But 
it was adjudged, that the writ ſhould abate; and in the ſame 
caſe three points were reſolved. 1. That the piaintiff ought to 
have made her appeal againſt all, and afterwards to have re- 
moved it by writ before ns in this place. 2. That the wile 
ſhould not have (4) two appeals of death in this place, but 
ought to join all (whom ſhe will charge) in one and the ſame 
writ. For if one brings an appeal of death againſt divers, 
and all but one made default, yet the plaintiff ought to de- 


+ clare againſt all; and by the fame reaſon that he ſhall be 


driven to (e) declare againſt all, he ought to bring his ap- 
peal againſt all. 3. That in that caſe the defendant ſhould 
not have (/) damages by the ſtatute of W. 2. cap. 12. guia 
extra caſum ſlatuti, becauſe the writ abated. de 28 E. 3. 
90. a. (g) A woman brought an appeal of the death of 
her huſband againſt the principal docr, and the principal 
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aſſiſtants and doers, and ſued another appeal againſt the re- 
ceivers, and the book faith, that the two appeals were main - 
tainable, notwithſtanding that the ſtatute gives that all ſhall 
be in one writ, which are the words of the book, in which the 
ſtatute intended is the ſtatute of Magna Charta, cap. 34. by 
which it is enacted, that (a) nullus capiatur propter appellum (a) 2 Inſt. 68. 
emine de morte alterius quam viri ſui and becauſe the ſtatute Stamf. Cor. 53.b, 
ſaith appellum in the ſingular number, it was collected that all 
ought to be named in one writ z which book, if it can be main- 


tained for law, ought to be intended of acceſſories after the (b) Jenk. Cent. 


firſt appeal brought, which could not be named in the firſt 29. Scamf. Cor. 
appeal. Vide 26 (6) AMI. pl. 52. to the ſame eticct. e 5 


INV is capt” ad ſeſſianꝰ pacis, in com* Surr', tent” die Marti, my RY * 
& die Mercurii, &c. and recites the ſtatute of {c) 8 H. 6. Hu. 30 Eliz. 
of Forcible Entry, and miſrecites it in ſome points; and this Ste, SH. 6. 
indictment was quaſhed for two reaſons: 1. although the ara... 
ſeſſions might laſt two cr three days, yet the record ought to | 
mention, that the ſeſſions were held at one certain (4) day: 2. (% Palm. 44- 
alſo becauſe the ſtatute of 8 H. 6. was miſrecited in a material 

point: know reader, it is not policy in ſuch indictments to (e) (e Cr. El. 96, 
recite the ſaid act of 8 H. 6. for the recital thereof is not neceſ- 307, 697. 
ſary, and miſtecital thereof is fatal to the indictment, and Note, 
therefore the ſure way is to draw the indictment with conclu- 

ſion, 4 f) contra formam ſdatuti, Ic. and with no recital of (f) Aleyn go. 
the act. 
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Part IV. 


ANDREW OGNE L's Cale. 
Hil. 29 Eliz. 
In the Common Pleas. 


Na replevin between Andrew Ognel, plaintiff, and Tho- 
mas Underhill, and Henry Appleby, defendants : the caſe 
was, William Rainsford, anno 4 E. 6. poſſeſſed for 30 years of 
a farm called Crewelfield Grange, which conſiſted of divers 
parcels known by ſeveral names, ſcil. Hobbesfield, Parkfield, 
and divers others, made his will, and thereof appointed Her- 
cules his ſon his executor, who 3 & 4 Phil. & Mar, demiſed 
all the grange, (except Hobbesfield) to one Henry Bere for 
23 years; and demiſed Hobbes to Walter Frecleton for 23 
years; and afterwards granted all the reſidue of his term in 
the whole grange, to the faid Henry Bere and Frecleton ; he 
in the reverſion in fee, anno 13 El. Reg. by his deed grant- 
ed a rent- charge in fee iſſuing out of all his lands and tene- 
ments, communiter vocat Cretuelfield Grange, quondim in tenura 
Hill' Rainsford, & adtunc in tenura & (a) accupatione Henrici 
Bere vel aſſignator* ſuorum. The rent is behind, the ſaid term 
for 30 years expires, he in reverſion makes a feoffment in fee 
of the ſaid farm to another, the grantee makes his executors 
and dies, the feoffee makes a leaſe at will, the executors of the 
grantee diſtrain for the rent arrear in the life of the grantee 
before the expiration of the term; and judgment was given 
for the executors againſt the plaintiff, And in this caſe three 
points were reſolved, ſcil. two at the common law, and one 
upon the ſtatute of 32 H. 8. cap. 37. 

The firſt point was, that at the common law there was a 
difference between annuity in fee and rent ſervice, charge, 
or ſeck; for in caſe of annuity, although it continues, yet 
in ſome caſe an action of debt may be maintainable for the 
arrearages; as if (b) a parſon or prebendary, &c. has an an- 
nuity, and the annuity is arrear, and parſon or prebendary, &c. 
reſigus, he ſhall have an action of debt for the er ; 
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ſo if the Parſon or Prebendary dies, his (a; executors ſhall 
have an action of debt for the arrears incurred in the life o 

his teſtator, becauſe the perſon of him who ought to pay the 
annuity, is chargeable in a writ of annuity : but otherwiſe it 
is in caſe of rent, be it rent-ſervice, rent charge or ſeck, for 
when the rent continues of any eſtate of freehold, no action of 


debt lies for the (5) arcearages. Alſo at the common law great, 


diference appears when rent in fec is extinct cither by act in 
law, or by aCt of the party, and when particular eftates in 
rents expire or determine: and therefore at the common law, 
if the ſon be lord, and the father tenant by certain rent, the 
rent is arrear, the tenant dies, and the tenancy deſcends to 
the ſon, in that caſe the rent is determined and extinct by act 
in law, and yet the executors of the lord thall not have an 
action of debt for the arrears incurred in the life of the teſta- 
tor, becauſe the lord himſelf could by no poſſibility have an 
action of debt for the arrears, for the tenure was all in the 
realty, and the tenant could not be charged in any perſonal 
action for them. But if a woman is endowed of a rent, or if 
a rent is granted for life, and the tenant attorns, the rent is 
arrear, and afterwards the particular eſtate in the rent deter- 
mines by death, the executors of the tenant in dower or of 
the grantee for lite, ſhall have an action uf debtby the common 
law for two reaſons. 1. Becauſe by poſſibility the teſtator 
himſelf might have an action of debt, for if he had ſurren- 
dered his ettate to him in reverſion, he ſhould have an action 
of debt for the arrearages incurred before. 2, Theſe particu- 
lar eſtates with the attornment of the tenant, or when the law 
ſupplies attornment, amount to a real contract in law, which 
realty, when the eſtate of freehoid is determined, diſſolves 
itſe]t into perſonalty : and theſe are the true differences as to 
this point proved and approved in our books; and therefore in 
45 E. 3. Executors 71. where the caſe was, that the father 
granted a rent charge out of certain lands to his ſon in fee, 
the rent 1s arrear, the father dies, the land deſcends to the ſon, 
by which the rent is extinct by act in law, the ſon brings an 
action of debt againſt the executors of the father for the arrears 
incurred in the father's life, and adjudged that for them (as ar- 
rears of a rent) no action lies, but for the arrears of an annuity 
it was maintainable ; and altho' by the deſcent of the land to the 
grantee being heir tothe grantor, as well the annuity as the rent 
was determined and that the orig. election was annexed to an 
inheritance, yet inaſmuch as the inherit, of both was determined 
by act in law, (which will do wrong to none) it was therefore ad- 
Judeed, that his election ſhould remain as to the ſaid arrears, which 
election he has made by bringing the action of debt againſt the 
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executors of his father; for the book ſays, that the ſon may 
chooſe whether he will have a writ of annuity or diitrefs, &c. 
4 E. 3. Executors 98. A man makes a leaſe for liſe (a) ren- 
dering rent, the rent is arrear, the leſſor dies, the executors 
during the life of the tenant for life ſlrall not have an action 
of debt, but after the eſtate for lite detefmined the action 
Mall be maintainable, g HH. C. 43. 14H. 6. 26. 19 H. 6. 43. 
32 E. 3. Dette q. F. N. B. 121. C. accord: ſo if rent is grant - 
ed for life, or a woman is endowed of a rent, the executors of 
the grantec, or of the tenant in dower ſhall have an action of 
debt by the common law, as appears by 32 E. 3. Dette 9. 34 
H. 6. 20. * H. 7. 17. But in the caſe of 11 (5) H 4. fol. 
witimo, whe rent 18 granted for life, and afterwards becomes 
arrear, and afterwards the tenant aliens; and afterwards the 
grantee of the rent dies, the action ſhall be maintainable 
againſt him who was tenant, and took the profits when it was 
arrear. (c) 26 E. 3. 64. a. b. Sir Will. Loringe's cafe. Sir 
William Loringe was grantee for liſe of a rent out of the 
moiety of a manor, of which moiety a man was ſciſed in the 
right of his wife, the rent was arrear: Sir William Loringe 
died, his executors brought an action of debt againſt the huſ- 
band only for the arrearages of the rent. and there two points 
are adjudged: one, that by the death of Sir William Loringe, 
the grant for life was turned into nature of debt. 2. That for- 
aſmuch as the huſband took the profits of the land charged 
with the rent when it was arrear, that he only (without his 
wiſe) ſhall be charged in an action of debt: and there it is 
held, that after the death of the huſband the action of debt in 
fuch caſe ſhall lie againſt his executors. if there is leſſee for 
life of a manor, and the rents are arrear, the tenant for lite 
ſurrenders his eftate, he ſhall have an action of debt for the ar- 
rearages: ſo if a Parſon or a Prebendary, &c. who has an an- 
nuity (4) reſigns, he ſhall have an action of debt for the ar- 
rearages incurred before the reſignation, 19 H. 6. 41. b. 43. 
F. N. B. 121. D. E. So if a Prebendary or Parſon, &c. (e) 
dies, his executor ſhall have an action of debt for the arrear- 
ages incurred during his life. Tide 4 H. 6. 31. 7H. 6. 19. 
8 H. 6. 7. 19 E. 3. Juriſdiction 22. V. N, B. 120. L. The 
executors of the lord ſhall have an action of debt for (/) re- 
lief, for it is but an improvement of the ſervice, and ſo it was 
adjudged in 32 H. 8. Rot. 429. in Leak's caſe. Vide (10.) 
11 H. 6. 11. 11 H. 6. 18. 34 E. 1. Avowry 233. But 
the lord "himſelf ſnall (g) diſtrain, and ſhall not have an 
action of debt, as it is ſaid in 7 H. 6. 13. 22 Aſſ. 52. A 
woman made a leaſe for lite rendering the firſt 3 years 1008. 
and afterwards 4ol. during the firſt 3 years ſhe was diſſeiſed 
of the rent, and brought an aſliſe, and adjudged maintainable, 
for in judgment of Jaw all is but one rent, altho' it is divided 
in payt. ent, vide 15 E. 3. Execution 63, But it was reſolved, 
in the cale at bar, that the arrcars due in the life of the grantee 
Were 
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were loſt at common law. The ſecond point reſolved was, 
that Hobbesfield was not charged with the ſaid rent by reafon 
of theſe joint words; for although it is parcel of Crewelheld 
Grange, and that Henry Bere and Frecleton had the reveriion 
of the term, and ſo the land might be ſaid in their tenure; 
yet foraſmuch as Henry Bere had not then Hobbesfield in his 
occupation, Hobbesfield is out of the ſaid words, by reaſon of 
the ſaid laſt clauſe, ſcil. & adtunc in tenura & cccupatione Heu- 
rici Bere. So that by reaſon of the conjunctive, which joins 
the tenure and (a) occupation together, nothing is charged, 
but ſo much of the ſaid Grange only as was in the tenure and 
occupation of Henery Bere, and that was not Hobbesheld ; 
vide for the expolition of this conjunctive (et) (6b) 19 H. 6. 4. 
a. b. & 9 E. 4. (c) 42. b in the caſe of a releaſe. The third 
point reſolved was upon the ſaid ſtatute of 32 H. 8. (a) cap. 37. 
And the doubt aroſe upon theſe words: “ and it ſhall be law- 
„ful to every ſuch executor, &c. of any ſuch perſon or per- 
© ſons to whom ſuch rent or fee farm is or ſhall be due and 
& not paid at the time of his deceaſe, to (e) diſtrein for the 
« arrearages of all ſuch rents upon the lands, & So long as 
« the ſaid lands, tenements, or hereditaments, continue, re- 
© main, or be in the ſeiſin or poſſeſſion of the ſaid tenant in 
„ demeſne, who ought immediately to have paid the ſaid 
e rent, &c. be in the ſeiſin or poſſeſſion of any other perſon or 
« perſons claiming the ſaid lands, tencments, and heredita- 
« ments only, by and from the faid tenant, by purchaſe, giſt, 
« or deſcent, in like manner and form as their {aid teſtatoc 
& might or ought to have done in his life.” And it was ob- 
jected, that this caſe was out of the faid act, for the ſaid act ex- 
tends only to tenants in demeſne who immediately ought to 
have paid it, and that was in the caſe at bar, the grantor and 
thoſe who claim only ** by and from him ;” and in this cate 
jelſee at will of the feoffee doth not claim only © by and from 
« the grantor,” but he claims “ by and from the feofice,” 
and ſo out of the ſtatute. And therefore it was ſaid, that the 
feoffee of the feolfee, and ſo in inſinitum, is out of the ſaid act; 
and fo, it was ſaid, have like ſtatutes been conſtrued, which 
are Hricti juris, becanie they reſtrain the common law, as W. 
2. Cap. 40. (/) in cui in vita, if the vouchee vouches over 
one within age, the parol ſhall demur, as it is adjudged in 18 
E. 4. 10. a. So there it is ſaid, upon theſe words (expedtet 
emptor) that the feoſſee of the feoffee is out of the ſaid act. 16 
E. 3. Age 47. agrees to the caſe of 2 feoffee 19 E. 3. Age 2. 
But it was adjudged, that altho'the leſſee at will doth not claim 
immediately from the grantor, yet he is within the ſaid act: 
for where things are due in right and truth, and become 
remedileſs by the act of God, /c. by the death of him to whom 
they were duc, in ſuch caſes acts of Parl. which give remedy 
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in ſuch caſes, God forbid that they ſhould not have a benign 
and favourable interpretation, and extend to advance the re- 
medy proportionably to the miſchief and defect of the law, 
according to the intent and meaning of the mikers of the act. 
And therefore the ſecond (a) teoffee, and fo over in infinitum, 
ſhall be charged by force of this act, for what reaſon wil 
there be to bind the firſt feoſſee, and not the ſecond feoſſec, 
and ſo all others? And what reaſon will there be to bind only 
the immediate heir who ſhall have it by deſcent, and not auy 
other mediate heir ? For otherwiſe as to this point the ſtatute 
will ſerve to little purpoſe, and eſpecially when the firſt feof- 
fee may alien the land at his pleaſure; and all the ſons of 
Adam are ſubject to death: ſome alſo conceived, that the 
ſecond feoffee is within the expreſs words of the act, for al- 
though he is not in “ by the grantor,” yet he is in “ from 
« him,” for * from (&) him,” amounts to as much as 
& under him ;” and the word (c) (and) in this caſe ſhall be 
taken for (or) and this word (only) was added only to this pur- 
poſe, that he ought to claim only under the tenant in demeſne, 
and not paramount. As 1t tenant in tail makes a feoftment 
in fee and dies, and the diſcontinuee charges the land with 2 
rent in fee, and afterwards enfeoffs the iſſue in tail within 
age, fo that he is remitted, in that caſe (only) has its opera- 
tion, for now the iſſue in tail claims by title paramount: but 
if the tenant makes a feoffment in fee to the uſe of another, 
in that caſe ce/{uy gue uſe doth not claim only by the feoffor, 
but alſo by the ſtatute, and he is not in the per, and yet he 
claims under the feoflor, and that was the intent of the act: fo 
if the tenant makes a gift in tail, and the donee dies, the iſſue 
in tail is within this ſtatute, for he claims (only) under the 
title and eſtate of the tenant in demeſne, although he does 
not claim only by defcent, but alſo per formam deni fo if 
tenant in tail be, the remainder over in ſce, the iſſue in 
tail is within this ſtatute, againſt the opinion in Plow. Com. 
in Manxel's cafe 4. b. But it was agreed per ttam curiam, if 
A. has a (d) rent ſervice, or rent-charge in ſee, or for life, 
and the rent 1s arrear, and afterwards A. grants over the 
rent to another, and the tenant attorns, and afterwards A. 
dies, his executors are not within this branch, for by the 
ſaid grant over, the arrearages were loſt, and were not due 
to the teſtator at the time of his death, as the ſtatute ſpeaks. 
Alſo the concluſion of the ſaid branch is, „ In as large 
« and ample manner as the ſaid teſtator might and ought to 
% have;” and after the ſaid grant the teſtator himſeit nor 
any other could diſtrain, or have any remedy for the ſaid ar- 
rears: allo in the clauſe next preceding touching the action 
of debt, the words are, ©** unto whom any fuch rent or fee 
farm is or ſhall be due, and not paid at the time of his death :” 
ſo that the act gives no remedy when the teitator himſelf by 
his own act has diſpenſed with the arrears, but when they were 

due 
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due to him at the time of his death, and by the act of God 


become remedileſs : and in this caſe a judgment upon another 
branch of this ſtatute, reported by Serjeant Bendloes, between 
Sharp (a) plaintiff, and Pool, defendant, in Commun Banco. 
Hil. 17 Eliz. in debt, London, 457, was cited, and the cafe 
was, a rent-charge was granted by deed to a feme-ſole for 
life, the rent was arrear, the woman took Sharp to huſband, 
the rent was again arrear, the wife died, Sharp brought an 
action of debt againſt the defendant heir of the grantor (tenant 
of the land charged) for all the faid arrearages, as well before 
as after marriage: and in that caſe it was reſolved, that for 
the arrearages incurred (b) before the marriage, the huſband 
had no remedy by the common law, but for the arrears which 
incurred (c) during the marriage, the huſband in that caſe 
might have an action of debt at the common law, 26 E. 3. 64. 
10H. 6. 11. a. b. F. N. B. 121. c. 22 Hl. 6. 25 2. But it 
was adjudged by force of theſe words in the ſaid act, “ that 
if any man hath, or hereafter ſhall have in the right of his 
„ wife any eſtate in fee-fimple, fee-tail, or for term of lite, 
© of or in any rents or fee farms, which be or ſhall be due 
& behind or unpaid in the ſaid wife's life, that then the huſ- 
&« band, aſter the deceaſe of his ſaid wife, his executors and 
© adminiſtrators, ſhall have an action of debt for the ſaid ar- 
& rearages againſt the tenant of the demeine that ought to 
6“ have paid the ſame, his executors or adminiſtrators: and 
* alſo may diſtrain for the ſaid arrearages in like manner and 
* form as he might have done if his laid wife had then been 


& living, &c.” That the huſband thould have (4) all the ar- 


rearages, as well due before the marriage as after : but two 35 


objections were made, that the huſband ſhould not have the 
arrearages before the coverture: 1. Becauſe by the common 
law, the executors or adminiſtrators of the wiſe, might have 
an action of debt for the ſaid arrearages before the coverture ; 
and the ſtatute, as appears by the preamble, provides remedy 
when the executors or adminiſtrators of him to whom the rent 
was due, “cannot have or come by the ſaid arrearages, &c.” 
And therefore it was ſaid, that the makers of the act did 
not intend to give remedy where there was remedy at the 
common law, nor to take away the remedy which one had 
at the common law, and give it to anther, The ſecond 
objection was, that the ſaid branch touching the huſband, 
gives remedy to him for the arrearages “ due in the ſaid wife's 
„ life ;” ſo that the arrearages ought to incur when ſhe was 
a wife, and not before. But notwithſtanding theſe objec- 
tions, it was unanimouſly reſolved, that the huſband by force 
of the ſaid branch, ſhould have the ſaid (e) arrearages ; for 
the ſaid branch enacts, that the huſband ſhall have the ar- 
rears incurred in the life of his wife, and that cannot extend 
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to arrearages during the coverture, for the common law, in 
caſe when the wife has the rent but for life, gave him ſuch 
arrearages as appears before. And therefore when the ſtatute 
gives an action of debt to the huſband tor arrearages, it ought 
not to be conſtrued to extend to thoſe which he might have by 
the common law hefore, but to the intent that the words of 
the act ſhould have effect, for (a) (verba accipienda ſunt cum 
Fectu) the ſaid words of the act ſhould be conſtrued of arrear- 
ages which were due before: and as to the ſaid exceptions it 
was reſolved, that a feme (b) covert could not make an execu- 
tor without the aſſent of her huſband and the (c) adminiſtration 
of her goods of right belongs to the huſband, and the ſtatute 
in naming the woman (wife) intended only to deſign and de- 
{cribe the condition of the woman, and not to imply that the 


* arrearages ſhould incur after the coverture. 


r. Tefrment ro. Br, Executors 93. Fitz, Executors 98. (c) 1 Roll. 910, 12. Dyer 251. pl. go. 
1 Jones 176. Cr. Car. 106. Mo. 871. 1 Leon. 216. 29 Car. 2. cap. 3. x Mod, Rep. 231. 1 Sid. 409. 
Lob 2. Paln: 521, 522, See 3 Salk. 21. 1 Salk, Tit, Adminiſtrator, &c, - e 
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RAW LYN S's Caſe. 
Mich. 29 & 30 Eliz. 


In the King's Bench. 


ETWEEN Rawlyns and Somerford the caſe in effect 4 Leon 116. 
as it was found upon ſpecial verdict upon not guilty G83. 
picaded in gedzone firme, for an houſe called the Ship without 1 — 
'Femple-bar, was ſuch; Peter Cartwright being poſſeſſed of 505, 541, 542. 
the ſaid houſe for 30 years, of all in poſſeſſion, except a ſtable * apt 
whereof one Warlow was poſſeſſed for two years, aſſigned all' * *** #72 # 
his intereſt to Rawlyns ; and aſterwards Cartwright by deed 
indented demiſed the ſaid ſtable to Warlow, for ſix years after 
the faid two years ended: and afterwards Rawlyns by deed in- 
dented in conſideration of 251. fine to be paid, re-demiſed all 
the houſe to Cartwright for 21 years, rendering to him 241. 
per annum quarterly, and 51. quarterly at the ſame feaſts until 
the ſaid 251. were paid; upon condition, that if the ſaid ſum 
of 251. or the ſaid rent was arrear at any feaſt, &c. that then 
it ſhould be lawſul for Rawlyns to re-enter ; and upon the 
back of the ſaid indenture of re demiſe was indorſed in this 
manner, ** Memorand” it was agreed between the parties be- 
fore the ſealing and delivery hereof, that Warlow ſhall have 
the ſaid ſtable according to the ſaid demiſe to him made.” 
And afterwards and before any day of payment, Cartwright 
re-demiſed the ſaid ſtable, which then was in poſſeſſion of 
Warlow, by force or colour of the leaſe for ſix years made 
to Warlow, to the ſaid Rawlyns for ten years; and 
aſterwards the rent was arrear and lawfully demanded, 
and allo the 51. parcel of the ſum in groſs was alſo not 
paid; and Rawlyns never entered into the ſtable, but War- 
low always continued in poſſeſſion of it, and Warlow never at- 
torned to any of the lefſees ; and if the entry of Rawlyns for 
the condition broke was lawful or not was the queſtion ? And 
after many arguments at the bar and bench, now in this term it 
was adjudged, that the entry of Rawlyns for the * 
roke 
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(a) Noy 118, 


119. Palm, 260. 
Jenk. Cent. 2 54. 


8 Co. 162. b. 
Co. Lit. 260. a. 
2 Leon 194. 
Salk. 53 


(6) 5 Co. 22. . 


1 Rolle 450. 


(c) Jenk. Cent. 
254 


(4) Jenk. Cent. 
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Co. Lit. 148. b. 


5 Co. 55. b. 


(e) Owen 41. 
3 Leon 121. 


(F) Co. Lit, 
158. a. b. Cr. 
Car. 101. 


x Veatr. 277. 


RawLYNs's Caſe. Part IV. 


broke was Jawful. And in this caſe ſeven points were una” 
nimouſly reſolved by Sir Chriſt. Wray, C. Juſtice, Sir T. 
Gawdy, „and the whole court.” 1. Whereas the verdict was 
entered three terms paſt, and in the entry thereof in the roll, 
the ſaid demiſe made by Cartwright to Warlow was not en- 
rered to be made by deed indented, and now in this term it 
was prayed to be amended; and becauſe the note of the ſpe. 
cial verdict which the jury exhibited to the court, and which 
remained with maſter George Kemp, ſecondary to maſter 
Roper, purported that the jury found the ſaid demiſe, freut, 
Sc. by which it appeared to the court, that the demiſe was 
given in evidence, and reference made by the note to it ; it 
was therefore held © by the whole court,” that the record in 
this point ſhould be (a) amended ; and fo was it done in like 
manner in account between Gomerſal and Gomerſal in this 
very court within two years before. 2. Although the condi- 
tion conſiſted of two parts in the (4) disjunctive, c. either 
for non-payment of the rent, or of the ſum in groſs, which 
as to that was collateral ; yet if it had been found that Cart- 
wright had re-demiſed any part of the houſe to Rawlyns, and 
that Rawlyns had entered, by which the rent was ſuſpended, 
that thereby the whole condition, as well as to the ſaid col- 
lateral ſum as to the ſaid rent was ſuſpended. For it was re— 
ſolved, although the condition comprehcnded two ſeveral 
things in this disjunCtive of two ſeveral natures; the one, the 
rent (c) iſſuing out of the land which is incident to the rever- 
ſion, and may be ſuſpended by the intermeddling with the 
land; the other, matter (d) collateral to the land, which can- 
not be ſuſpended by the laid re-demife, yet here are not ſeve- 
ral conditions, but one entire condition which refers. to two 
ſeveral branches, and therefore ſuſpended in part is ſuſpended 
in the whole; and that the condition was entire, appears by 
the concluſion of it, /c. for the non-payment of the one or the 
other, it ſhould be lawful for the leſſor to re-enter into the 
whole land, ſo that there is but one entire condition, and one 
entire entry, which is not by the act of the parties to be ap- 
portioned or divided, and becauſe this point was of late, ſc. 
Paſch. 27 Eliz. Rot. 185. between (e) Brightman and Somer- 
ford in this very caſe (although between other parties) upon 
grave advice adjudged by dir Ed. Anderſon and his compani- 
ons, Juſtices of the court of C. B. Sir Chriſtopher Wray, and 
the court of King's Bench would not ſuffer this point to be 
argued again, but agreed with the ſaid court of Common 
Pleas in the point adjudged. 3. That if Cartwright had re- 
demiſed any part of the houſe to Rawlyns, and Rawlyns ne— 
ver entered into it, yet the rent by the acceptance of the re- 
demiſe before any entry, is (/) ſuſpended ; fo that the non- 
entry of Rawlyns makes no difference between this caſe, and the 
caſe which was in the Com, Pleas; for when the leſſor c pts a 
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re demiſe, and ſuffers a ſtranger to occupy the part re- demiſed, 
it ſuſpends the rent, as well as if he himſelf had entered. 4. 
That the ſaid leaſe made by Cartwright to Warlow by indenture 
when he (a) had nothing in the houſe, was, notwithſtanding, 
good againit him by conciuſion ; and when Rawlyns re-de- 
miſed the whole to him, then was his intereſt bound with 
this concluſion, and then when Cartwright re-demiſed the 
ſaid ſtable to Rawlyns, now was Rawlyns concluded alſo. 
For all parties and privies in eſtate or intereſt are bound by 
eſtoppels, and then the caſe is no other ; but Cartwright de- 
miſes to Warlow for fix years the ſaid ſtable, and afterwards 
demiſes to Rawlyns for 20 years, ſo that this is a good leaſe 
in reverſion for 14 years, this doth not make any ſuſpenſion 
of the rent, or condition, for it is not any grant of the rever- 
ſion, but a future intereſt in reverſion, no term but an intereſt 
of a term as the pleading is; and notwithſtanding ſuch grant, 
the reverſion (without attornment) remains in the grantor, 
and he ſhall have the rent reſerved upon the firſt leaſe : but if 
there be attornment, then the reverſion paſſes, and then will fol- 
low ſuſpenſion : and therefore it wasqgreed, if a man (6) makes 
a leaſe for 21 years rendering rent, with clauſe of re-entry, 
and afterwards the leſſee makes a leaſe to the leſſor for fix 
years to begin two years after, and afterwards the rent being 
lawfully demanded, is arrear, the leſſor may lawfully re- 
enter and take advantage of the condition, notwithſtanding 
the acceptance of the ſaid future intercſt, and by the + entry 
defeat the future intereſt which was veſted in him: if a man 
makes a feoffment in fee upon a (c) collateral condition, and 
afterwards the feoffee re-demifes the land to the feoffor, and 
aſterward the condition is performed, now the re-demiſe of 
the land being no ſuſpenſion of the condition, is no im- 
pediment but that th: ſeoffor ſhall ſhall take advantage of it, 
and thereby deſtroy the term which he himſelf has accepted, 
as it is held 20 E. 4. 19. a. 8 H. 7. 8. 20 H. 7. 4. Soin the 
caſe at bar, the re-demiſe in futuro makes no ſuſpenſion of the 
rent, and per conjequens no ſuſpenſion of the condition. 5. Al- 
though it was objected, 1. That (d) eſtoppels conclude the 
parties to ſay the truth, but cannot conclude the jurors be- 
cauſe they are ſworn ad veritatem de & ſuper præmiſſis di- 
cendam :; and 2. That eſtoppels ought to be pleaded, and 
in pleading the party ought in the concluſion of his plea to (e) 
rely upon the eſtoppel, and not demand judgment if action, 
or make other concluſion, as it is held in 22 H. 6. 53. and for 
theſe reaſons the court ſhall not give regard to this eſtoppel! 
by deed indented found by the jurors: yet it was reſolved in 
this caſe, that this eſtoppel being found by verdict, the 
court ought to judge upon the whole ſpecial matter accord- 
ing to law: and true it is, that the jurors are ſworn ad vert 
ai} ; and therefore they have done well in the caſe at * * 
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(5) 1 Rolle 93g. 
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Co. Lit. 228. a, 


Eo. Lit. 228. b. 
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find the whole truth of the caſe, and leave the judgment of it 
to the court, which upon the whole matter ought to judge 
according to law. And Wray C. J. ſaid, that it was ad- 
judged in (a) Pleadal's caſe, in 8 Eliz. that becauſe a jury did 
not find ſuch a leaſe by deed indented which took its opera- 
tion only by concluſion, intending that they being ſworn 44 
veritatem dicendam, and that eltoppels conclude the parties, 
but not the jurors to fay the truth, were therefore attainted 
and had judgment accordingly ; for the Juſlices in the ſame 
caſe held, that the intereſt of the land as to parties and privies 
was in a manner by ſuch concluſion bound, and no conclu- 
ſion ſhall be by ſuch deed indented after the term ended, as 
Wray Chief Juſtice held, and in fuch caſe the jury ought, if 
they will not find the ſpecial matter, and leave it to the judg- 
ment of the law, to find “ at their peril” according to law. 
Vide for this point, 17 E. 3. 6. 18 Aff 2. 22 AMl. 2. 22 All, 
37. 34 E. 3. Drait 29. 15 E. 3. Aﬀiſe 372, 13 E. 3. Gar. 
20. 35 Aſſ. 8. 1 H. 4. 6. b. 27 H. 8. 22. Plow. Com. 515. 
and many other books. And upon good conſideration of this 
judgment and the ſaid books, you ſhall underſtand and ob- 
ſerve good differences, and which opinions in the books are 
according to law, and which not. 6. It was reſolved, that 
if a man has land for 20 years, and he leaſes for two years 
rendering rent, and afterwards grants his whole term and in- 
tereſt to another, if the leflee attorns, the reverſion fha'l 


| paſs; and if no attornment is had, yet the intereſt in rever- 


(5) Lit. Rep. 
371. 


St. 27 El. c. 8. 
See 2 Sand. 213. 
(c) 1 Siderf. 173. 
Lit. Rep. 60. 
Hetl. 52. 

1 Jones 177. 
Hutt. 92. Cr. 
El. 424, 541. 
Palm. 295. 


ſion ſhall paſs, fo that the grantee ſhall have the land alter the 
the two years determined; for the grant of one ſhall not be 
adjudged void, it to (4) any intent it may take effect. 7. It 
was reſolved if leſſee of an houſe for 20 years, leafes part for 
two years, and afterwards leaſes the whole to another for ten 
years rendering rent, ſo that this enures as a leaſe in reverſion 
for the part in leaſe, and a leaſe in poſlethon for the reſidue, 
that the rent ſhall iſſue out of the whole, and the intereſt of 
the term, although it is not any eſtate which can be ſurrendered, 
and although it is joined with land in poſſoſſion, yet the rent 
ſhall iſſue out of the whole: upon which judgment Somerford 
brought a writ of error upon the new ſtatute upon the judy- 
ment, and two errors were aſſigned. 1. Pecauſe Rawlyns 
the plaintiff was an (c) infant, and was admitted by guardian, 
and no record thereof was made as is uſed in C. B. but only re- 
cited in the count; J. Rawlins per A. B. pard” ſuum ad hoc fer 
cur* ſpecialiter admiſ. queritur, &c, 2. The 2d error was af- 
ſigned in the judgment itſelf given in B. R. As to the 
firſt error the judges Anderſon C. J. of C. B. Manwood 
Chief Baron of the Exchequer, Periam, Windham, and 
Rhodes Juſtices, Clark and Gent Barons of the Exchequer, 
and of the coif, ordered the precedents in B. N. to be ſearched, 
for without precedents, prima facie it ſeemed to them, that 
there ought to be a record made of the ſaid admittance 
by guardian; and cn ſearch of the records in B. R. many 

were 
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were found and ſhewed to the Juſtices, where (a) infants had 
ſued by guardians in the fame court, and no record made of 
their admittance by guardian, but ſuch recital in the count as 
aſoreſaid: the Juſtices and Barons ꝝna vece in regard of the 

recedents which in this caſe make a law in the ſame coutt 
diſallowed the error, although precedents in minuto numero 
were ſhewed, where record was made of the like admittance 
of an infant in the King's Bench, as is done in the Common 
Pleas. As to the error in the judgment, all the ſaid points 
often argued in the King's Bench, and upon great delibera- 
tion adjudged, were again argued before the ſaid Juſtices and 
Barons of the Exchequer; and aſter many arguments at the 
bar and bench, all the matters before reſolved were from 

oint to point, and for the reaſons before alledged, affirmed 
by all the faid Juſtices, and judgment given accordingly. 
Ed. Coke and others were of counſel with the plaintiff, and 
Glanvill Serjeant and others with the defendant. And this 
was the laſt caſe that Sir Thomas Gawdy argued, who was a 
moſt reverend Judge and ſage of the law, of ready and pro- 
ſound judgment, and of venerable gravity, prudence, and 
integrity. 

Nota reader, according to the opinion of Wray Chief Juſ- 
tice, it was afterwards adjudged in the Common Pleas, Paſch, 
33 Regine Eliz. in the caſe of one London, that if a man takes 
a leaſe for years by deed indented of his own land, it is no 
concluſion but during the term, and after the end of the term 
the leſſor may enter or occupy the land, for by the determina- 
tion of the term, the eſtoppel is alfo determined, and then 
both the parts of the indenture belong to the leſſor, as it is 
held 38 H. 6. 24. And fo the law is now reſolved in a caſe 
which was much controverted in our books, 14 H. 6.23. 8 
H 4. 58. 3 E. 4. 14. 8 H. 6. 17. 44 E. 3. Eltoppel 10. 43 
E. 3. 17. 21 H. 6. 2 43 E. 3. Eſtoppel 7. 3H. 4. 6. 12 H. 
4. 19. Litt 156. (17) 47 Aſf 3. 35 Aſſ. 8. 10 E. 3. Double 
Plea 8. The opinion of Hales and Montague in Pl. Com. 
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Part IV. 
The Warden and Commonalty of Sadlers Caſe. 


Trin. 30 Eliz. in Chancery. 


Monſtrans de Dreit 
1 Anderſ. 180, Y virtue of a writ of mandamus after the death of Thomas 
181. Co. Ent. Cox, it was found by inqueſt before Wolſtan Dixy Mayor 


—＋ 2 "+45 ot London, Eſcheator of the ſaid city 17 Junii, anno 28 Eliz. 
See Skinner 6c$, and returned in the Chancery, that the ſaid Tho. Cox, die 
bog, obitus ſui Was ſeiſed in his demeſne as of fee, of 11 meſſuages 
and 8 gardens in the pariſh of All-Saints in London, and died 

without heir, and that they were held of the Q. in ſocage: 

and the wardens and commonalty of Sadlers in the Chancery 

(a) 1 Anderſ. ſhewed their (a) right, that long time before the ſaid T homas 
180, 181. 1% Cox had any thing in the ſaid meſſuages and gardens, one 
Res. 421, 2 Iaſt. Richard Mylard was ſeiſed of them in his demeſne as of fee. 
688. And being ſo ſeiſed die Aug. anno 15 H. 8. by his will in writ- 
ing deviſed the ſaid meſſuages and gardens to the wardens and 

commonalty of Sadlers in fee, and died; and that they were 

ſeiſed until by the ſaid Thomas diſſeiſed, who fo ſeiſed died 

without heir: and ſhewed the cuſtom of London, that a citi- 

(4) 2 Bulſt. 194. zen (b) and freeman may deviſe in mortmain ; and averred 
8 Co. 222 that the ſaid R. Mylard was a citizen and freeman of London, at 
z Rolle 556. the time of his death: upon this plea che Attorney-General de- 
murred in law; andifa monſirans de droit in this caſe lay, or they 

ſhould be put to their petition was the great queſtion of the caſe : 

and this caſe on the Q.'s part, and on the parts of the wardens 

and commonalty was often argued as well in Car? as before all 

the Juſtices of Eng. and Barons of the Exchequer at Serj. Inn 


in Fleet-ftreet. And in this caſe divers points were relolved. 


1. By record judicial, as 
attainder, &c. 


— by mo =» Minilterial on oath, as 
. 1. Voſlſice. 
—_— 3. Or by conveyance of re- 
; 15 Cl cord by aſſent as fine, deed in- 
In every rolled, &c. 


caſe where 
the King is | Or by mat- 
intitled to ter in fact, 
any free- and found 

hold or In- | by office of 
heritance, | record on | 
his title | oath, | 


As alienation in mortmain, 
purchaſe by alien born, the 
King's villain, eſcheat by death 
without heir, &c. and this 
found by record miniſterial, 
as before the Eſcheator or other 
officer. 


When land comes to the 
Or by mat-\ King by eſcheat or other mat- 
ter in ſact, / ter of fact, and the King's of- 
only, ſicers put it in charge in the 
Exchequer without oflice. 


part. IV. Commonalty of Sadlers. 


And it was reſolved that in all theſe caſes, at the common 
law, when the King was ſciſed of any eſtate of inheritance 
or freehold by any matter of record, be his title by matter of 
record judicial or miniſterial, or by conveyance of record, 
or by matter in fact,. and found by office of record, he who 
has right could not by the common law have any traverſe 
upon which he was to have amoveas manum, but was put to 
his “ petition of right” (in nature of his real action which 
he could not have againſt the King, becauſe the King by his 
writ cannot command himſelf) to be reſtored to his freehold, 
and inheritance, 4 H 6. 12. 24 E. 3. 23. 1H. 7. 3. 4 E. 4. 
21. b. 9 E. 4. 52. But at the common law the party grieved 
might in ſome caſe have his mon/trans de droit where the King 
was ſo entitled, and in ſome caſe not, when the King's title 
was by matter in ſact, as by reaſon of purchaſe by an alien 
born, or the King's villain, or for alienation in mortmain, 
or by death of the King's tenant without heir, &c. in all 
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2 Cro. 126, 
I Roll. Rep. 95. 


theſe and the like caſes, if office be found for the king, and 


in the ſame oſſice the title or intereſt of the party be found, 
there the party grieved might at the common law hare his 
monſtrans de droit, becauſe his title appears by the ſame record, 
whereby the King is intitled; as if a diſſeſor aliens in mort- 
main, or to an alien born, or to the King's villain, or dies 
without heir, the land being held of the King and all the 
ſpecial matter is found by oſſice, ſc. the diſſeiſin and the 
alienation, or the death without heir, in all theſe caſes the 
party grieved ſhould have monſtrans de droit at common law; 
and fo are the books to be intended in 9 E. 4. 51. & 13 E. 4. 
8. a. 4 E. 4. 21. 33 E. 3. Traverſe 36. It was found by office 
that T. by licence of the King did marry the King's neif, and 
that certain lands deſcended to the fame neif, which her huſ- 
band aliened without the King's licence (his wife being the 
King's neif ) to another, and for this cauſe the land was ſeiſ- 
ed; whereupon the alienee came into. the Chancery and ſhew- 
ed all his caſe which was found by the office, and becauſe the 
whole truth of the caſe, /c. 'The King's neif, mazried by his 
licence; 2. The deſcent to the neif after the coverture ap- 
peared in the office; it was awarded, that for this cauſe the 
the huſband might hold by the (a courteſy, and by his aliena- 
tion put the wife to her action, and thereupon by award the 
alienee had reſtitution : by which caſe it appears; firſt that 
the woman being married by the King's licence, is enfranchiſ- 
ed (b) at leaſt during the coverture, for if ſhe thould remain 
neif, then the huſb. ſhould not be tenant by the courteſy; for 
when the K's title, and the title of a ſubject concur in the begin- 
ning, the K's title ſhall be (c) preferred, as Weſton holds, Plow. 
Com. 263. b. 2. 'That when the whole truth of the caſe appears 
in the oflice, that there was mon/trans de droit at the com- 
mon law: ſo if land was conveyed to the King upon con- 


dition, 
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dition, if the performance of the condition be of record, 29 
if the condition be to levy a fine of other land to the King, 
or to make a recognizance to the King in any court of record, 
or other like conditions which are to be performed of record; 
he who has perſormed the condition may have his mzr/trans 
de droit at the common law, for his title appears of record, 
and there is no record which abſolutely entitles the King: 
but if the performance of the condition be not on record, then 
if the performance of the condition be found by office, he ſhall 
2 Rolle 215, have mon/trans de droit by the common law, vide Plow. Com. 


Hare, 13s 229. But in the ſame caſe, if the office finds only title for the 
1 King, and omits the right or title of the party, although all 
| the words of the office'are true, yet by the common law he 
| cannot have mon/trans de droit, but for the reaſon aforeſaid he 
= -* Br. Livery, &c, Was put to his petition, and therewith agrees Piers Partifield's 
il 42. Br. Ofice caſe in 29 Aſſ. p. 31. it was found by force of a writ of diem 
4 "= Mn; GE. IH. clauſit extremum, that one held certain lands of the King in 


London and died ſeiſed without heir, wherefore the King gave 
the lands by his letters patent to Piers Partifield for his life, 
| who ſued a writ to the Mayor of London to put him in ſeiſin, 
| and thereupon nothing was done, for which cauſe he ſued 
F ficut alias, vel cauſam nobis ſignifices, upon which writ the 
| Mayor returned, that the King's fame tenant, by his will in 
writing and enrolled before the Mayor, deviſed the land to 
his wife for life, and that ſhe or her executors ſhould ſell the 
reverſion for his ſoul, and that the wife and John Digle her 
now huſband were in by the ſaid deviſe, wherefore he could 
not make livery ; and afterwards P. Partifield by force of the 
King's patent entered; whereupon John Digle and his wife 
ſued a Scire facias againſt Piers P. if he could ſay any thing 
wherefore they ſhould not be reſtored, Piers P. demanded 
judgment of the writ for two reaſons: 1. Becauſe he held but 
for life, the reverſion to the King, in which cafe, ſuit ſhould 
be made againſt the K. 2. Since an office was found for the 
King he ſhould not have this ſuit before that upon his petition 
an office be found as it ought to be intended for him, and fo 
before he is admitted to ſhew his right, he onghe to have his 
right as well found by office, as the King's title was found by 
þ office, for that is æguale jus: to which it was anſwered: f. 
That fince they were ſeiſed of the freehold, that they were not 
to be ouſted without ſuit. 2. 'That againſt the King, petition 
could not be ſued, becauſe Piers was tenant of the freehold, 2. 
That this matter returned by the Mayor, &c. ſhould ſerve for an 
office, but for the oſſice the reverſe of the matter was not ſound ; 
which is as much as to ſay, that the whole mutter found by 
the office was true, /c:/. that the tenant held the land of 
the King and dicd without heir, and by the ſaid deviſe it 


was conteſſed and avoided. And to decide theſe queſtions, 
| all 
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all the Juſtices of England were aſſembled in the Chancery ; 
and by the award of all the Juſtices the writ was abated, be- 
cauſe no office was found for John Digle and his wife, and 
they were directed to ſue to the K. (/c. by petition) for an 
office which might ſerve them. Out of which award of all 
the Juſtices I obſerve theſe things : firſt, that at common law 
when by office the King was ſeiſed of an eſtate of freehold, 
although all the points of the office were true, yet the party 
grieved was put to his petition in nature of his real action, un- 


leſs his title was found by the office. 2. That a petition lies to 
the King although he has departed with the freehold. 3. That 


foraſmuch as the K's title is found by inqueſt of office upon 
oath, the title of the ſubject ought to appear by record of as 
high nature, Far by like inqueſt of office upon oath, and not by 
the return of the Mayor, which although it is of record, yet 
it is not of ſo high and great regard in law as the office found 
by oath : ſo nota, judicial records, as attainders and judgments, 
are preferred before miniſterial records, as inquiſitions, and 
oflices before Eſcheator, and they alſo being found in courſe of 
lawful proceeding by oath before returns, or conveyances of 
record, as hereafter more fully appears to you in this caſe. And 
in 30 Aſſ. pl. 28. by diem clauſit extremum it was found, that J. 
held of the K. and that M. was his daughter and heir, who 
was of full age and had livery ; and by another ofhce it was 
found, that the ſame J. had another daughter K. who was yet 
within age, by which a Scire facias iſſued againſt the faid M. 
and her huſband, &c. who ſaid, that the land was given to J. 
and to his firſt wife, mother of M. in tail, and that K. was 
the iſſue of another wife, and ſo M. ſole heir, But by award 
of the whole council {/c. the Juſtices, who are as to admini- 
{tration of juſtice called in law the council) all the land was 
ſeiſed into the K's hands, becauſe the tail was not found by 
any office, but only that M. was general heir, ſo at the com- 
mon law, if the King by falſe office was poſſeſſed of the 
cuſtody or intereſt in any land by reafon of ward, or ideocy, 
or alienation without licence, or the like; in ſuch caſes, al- 
though the King was not entitled to a freehold, but to a 
chattel real, and by falſe office only, yet the party grieved 
could not have a traverſe, and thereupon to have Amov* manum, 
but was put to his petition by the common law ; and therewith 
agrees the book in 17 E. 3.11. a. b. But yet as well a traverſe 
as a monſir' de droit was at the com. law, as well concerning 
frechold and inheritance, as chattels real, for in all caſes 


when by the office land is not in the K's hands, nor the K. 
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thereby in poſſeſſion, but the K. by the oſſice is only entitled 
to an action, and cannot make a ſeiſure without ſuit, there, 
in a Scire facias brought by the King in the nature of 
ſuch action to which he is eutitled, the party may upon the 
ſaid Scire ſacias appear, and traverſe the office at the common 
law, for the party is in poſſeſſion, and upon the matter found 
for him ſhall not have any Amoveas manum, becauſe by the 
office nothing was in the K's hands, but the K. ſhall be barr- 
ed of his action. And therefore if it is found by office that 
the King's tenant has (a) ceaſed for two years; or that the 
K's tenant for lite, or years has committed waſte, or that his 
tenant by knight's ſervice has made a feoſſment by colluſion, 
in theſe caſes the King is put to his Scire facias againſt the 
tenant, and in all theſe caſes the tenant in the Scare factas 
might traverſe the ceſſer, waſte and colluſion at the common 
law, and therewith agree the books in 14 (5) H. 7. 23. a. & 
25. a. (c) 15 H. 7. 6. b. & 12H. 7.21. b. it appears alio by a 
book before any ſtatute made which gives traverſe, or mon- 
trans de droit, (d) 30 Aft. 28. 32 E. 3. Scire facias 106. 32 
E. 3. Fitz. Traverſe 38. (e) 50 Aſf 2. It was found by office 
that W. the K's tenant in capite died, and that the tenancy de- 
ſcended to R. his fon and heir who is a fool and ideot from 
his birth, and that N. was terre-tenant, againſt whom a Scire 


facias iſſued, if he could ſay any thing that the land ſhould not 


be ſeiſed into the King's hands, who came and pleaded that 


(e) Br. Altenzt. this R. after the death of W. releaſed to one F. then tenant, all 
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the right, &c. who enſeoffed him, at which time R. was of 
good memory; and traverſed the point of the oſſice eil. with- 
out that, that Richard was a fool from his birth, for it would 
be in vain to award a Scire facias to know if he can ſay any 
thing, &c. and when he comes that he {hon}d plead nothing: 
but if the office finds no other in poſſeſſion but the ideot, 
thereby the K. is in poſſeſſion, then he who in truth was terre- 
tenant and is ouſted by the office, cannot traverſe the office to 
have Amiveas manum, hecauſe it doth not appear by the oſſice, 
that he was tenant at the time of the office, but is put to his 
petition : but foraſmuch as in caſe when the K. was in poſſeſ- 
fion by the office, or might ſeiſe without ſuit, there the party 
was put to his petition, which ſuit was tedious, and of great 
delay and charges to the party grieved, for his relief was the 
ſtat. of /) 34 E. 3. cap. 14. made, by which it is enacted, that 
where lands or tenements are ſeiſed into the K's hands by ot- 
fice of the eſcheator, containing that the K's tenant made there- 
of alienation without the K's licence, &c. out of which words 
divers things are to be abſerved: 1.where it is ſaid, where lands 
or tenem. ate ſeiſed into the Kꝰs hands, &c. it thereby appears 
that the miſchief was, where the lands or tenem. were ſeiſed 
into the K's hands by the office, for it was not any miſchict 
as has been ſaid, where the K. was entitled but to the action, 
for there was traverſe at che common law, 2. That this act ex- 

tends 
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tends only where the K. was entitled by office only, for the word 
are, “ ſeiſed into the King's hands by office of the eſcheator.“ 
3. That this act extends only to the caſe of alienation without 
licence, and to the caſe of ward. But three things were grievous 
to the people which were not remedied by this act. 1. That 
no office was within the purview of this act, but only office 
found virtute brevis, or cammiſſianis; for the words are (taken by 
the K. s commandment} ſo that an office found vir tute officar, was 
out of this act. 2. That the ſaid act, as appears before extends 
only to the faid two caſes of alienation, without licence and 
of ward. 3. That the ſaid act extends to a traverſe only, and 
not to monſirans de droit, by which although on the traverſe 
the iſſue was found for the plaintiff, yet the Judges could not 
proceed to judgment without a writ De procedends ad judic', 
which were great and grievous miſchiefs; for remedy of which 
another ſtat. was made, anne 36 E. 3. cap. 13. for the griev- 
ous complaints which the King had heard trom his people of 
his Eſcheators, &c. He willed and ordained, with the aflent 
aforeſaid, that lands ſeiſed into the King's hands for cauſe of 
ward, be ſafely kept without waſte, &c. So of other lands ſeiſ- 
ed into the King's hands by inqueſt of office taken before 
Eſcheators, which words are general. 1. As to the matter, for 
they are not reſtrained to the two things, /c. alienation without 
licence, and ward mentioned in the former act. 2. As to the 
office, for they extend as well to offices found virtute brevis, 
ſive commiſſianis, to which only the former act extended, as to 
offices found wrtute officii, And as to the great objection 
which was made, that foraſmuch as the words of the act are, 
that the Eſcheator ſhall ſend the inqueſt into the Chancery 
within the month, &c. that it ought to be intended of an office 
found virtute brevis, frve commiſſionis, becauſe no office found 
before the Eſcheator virtute ofþicii, could by the law be return- 
ed into the Chancery, but only into the Exchequer, as it is faid 
in 4 E. 4. 24. a. & Stamf. Prærog. 70. b. To that it was an- 
{wered and reſolved, upon ſhewing of infinite precedents in all 
ages, that ſuch ofſi ces had been returned by the Efcheator as 
well into the Chancery, (a) as into the Exchequer, and the 
Eſcheator had election to return it into which of the courts he 
would, for he is attendant to both courts, and both are the 
King's courts : then the ſtatute goes further, “ and be heard 
„ without delay to traverſe the office,” (which words, as to 
the matter and manner of the office, are general, ſo that by theſe 
branches, the two firſt of the ſaid defects were remedied) or 
e otherwiſe to ſhew his right, &c.“ by which the monſ? de droit 
was given to make a final diſcuſion without attending other com- 
mandment, by which words they ſhall proceed to judgment with- 
out any procedends ; and fo all the ſaid miſchiets were remedied, 
But it was reſolved, that this act doth not extend to any ju- 
dicial record, as attainder, or recovery, but only when 
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nothing appears of record for the King but only the oflice; 
and therein the makers of the act had great reafon, for in cafe 
of attainder and office, the King is entitled by (a) double 
matter of record, wherefore the party grieved ought to avoid 
it by double matter of record, and not by ſingle traverſe, or 
monſtrans de droit; for it was ſaid, nihil tam (Y) convenzens eit 
naturali equitati, unumguodgue diſſolvi eo ligamine quo ligatum eſt, 
and therefore he ſhall be put to his petition, upon which he 
ſhall have an office found containing his title of record, which 
is required by the juſtice of the law, becauſe the King's title 
commences by record, and thereupon the party grieved ſhall 
traverſe the King's title found by the office, or ſhew his right, 
and confeſs and avoid it; and if upon the traverſe, or monſt de 
droit, it is found for him, or the King's Attorney confeſſes it, 
then he ſhall have Amor” man”, for be has anſwered and ſatis- 
fied double matter of record with double matter of record: 
vide 11 H. 4. 52. b. Another reaſon was when the King is in 
by force of a title by judicial matter of record, as by attainder 


(Pi Petit. 17. or recovery, (c) there, for the eſtimation and credit which the 
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law gives to judicial records, the party is put to his petition : 


etheſe reſolutions of the Juſtices in this caſe agree with our 


books. 1. 'That the ſtatute of (4) 36 E. 3. extends to other 
caſes, than to the caſe of alienation without licence and ward, 
which are mentioned in the act of (e) 34 E. 3. there are divers 
caſes agreed in our books; and therefo: e 43 Aſſ. 28. it was 
found by office returned into Chancery, that one W. of (f) 
Herlington, who was ſeiſed of certain lands inthe county of 
York, was aiding to Guilbert de M. who was the King's 
enemy, whereby the lands were ſeiſed into the King's hands, 
and thereupon came W. into Chancery, and traverſed the 


_ office, and it was found ſor him, and he had reſtitution by 


judgment of the court, which ſpecial caſe is not mentioned 
in the act of 34 E. 3. but is included within the general words 
of 36 E. 3. Cave lecter, for at this day although a man is aiding 
to the King's enemies, or is killed in open rebellion againſt 
the King, he ſhall not (g) forfeit his lands nor his goods; but 
if the Chief Juſtice of the King's Bench (who is ſupreme (5) 
coroner of all England) in perſon upon the view of the body 
cf him killed in open rebellion makes a record of it and re- 
turns it into the King's Bench, he ſhall forfeit his lands and 
goods, as it was done and reſolved in the time of H. 7. by Fineux, 
C. J. Vide 8 E. 3.38. 7 H. 4. 47. and in 2H. 4. (i) 10. b. Sir 
Tho. Talbot's caſe: the poiſeſhons of a Prior alien were ſeiſed 
into the King's hands for certain cauſe, and aſterwards the 
King made livery thereof, & c. and after Jivery, the King by 
writ out of the Chancery had take them again 4nto his hands 
by this word reſumpſimus, and committed them to one Tut- 
bury; and now came the executors of the faid Sir Tho- 


Mas, 
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mas, who had a term for years in the ſaid poſſeſſions, and in 
the Chancery exhibited their traverſe, and had a Scire facias 
againſt the ſaid 'Tutbury, and there Skrene for the defendant 
demanded judgment of the writ, for where the King ſeiſes for 
cauſe, a man may have a traverſe to the cauſe, and anfwer to 
it by the ſtatute, meaning the ſaid act of 36 E. 3. for this caſe 
of prior alien was not within the ſaid act of 34 E. 3. But 
where the King ſeiſes into his hands, and determines no cauſe 

wherefore in certain, he ought to ſue to the King by petition, 
guad fuit conceſſum by the Juſtices aſſembled together for this 
purpoſe in the Chancery. Nota reader, it thereby appears, that 
a termor may have a traverſe in that caſe by the ſtatute of 36 
E. 3. But it was objected, that neither the ſtat. of 34 (a) 
E. 3. nor the ſtat. of 36 (0) E. 3. extended to the caſe at bar, 
becauſe in this caſe the King was intitled to the freehold and 
inheritance, and the ſaid acts give remedy only when the King 
is entitled to a chattel, as ward or alienation without licence, 
&c. To which it was anſwered and reſolved, that the act of 
36 E. 3. extends generally to lands ſeiſed, &c. by office, which 
is a beneficial law made in advancement and for execution of 
juſtice and right, without grievous and tedious delay, and 
therefore ſhall be taken as generally according to the letter 
and intent of the a&, and with this reſolution in this point 
agree the books 13 E. (c) 4. 8. a. 4 E. 4. 22. b Lord Hunger- 
ford's caſe, 3H 7. 20. Lord Greiſtock's cafe. 49 E. 3. 16. a. 
b. Iſabel (4) Goodcheap's caſe, & 19 R. 2. Travers 37. and 
ſo the quere in Stamf. Prærog bl. well reſolved ; and the book 
in 8H. 5. Traverſe 47. is to be intended at the common Jaw 
before the ſaid act: it was alſo reſolved, that when the King's 
tenant ſeiſed of lands in fee dies without heir, that the fee (e) 
and freehold is immediately after his death, and before office 
found thereof, caſt upon the King ; for in ſuch cafe it ought 
to be in ſome perſon, and if any perſon enters into the land 
and takes any of the profits, an information of intruſion for 
the King may be preferred againſt him before office or ſei- 
ſure; for the K. immediately by the death is in actual poſſeſ- 
fron, ang has not only a freehold in law, as a common perſon, 
in ſuch caſe has; and as to that, this difference was taken and 
agreed; when the King's tenant dies in poſſeſſion without 
heir, ſo that in ſuch caſe pie eff vacua, and in nobody, 
there the law will adjudge the K. (in whom no lacheſs ſhall 
be reckoned) in actual poſſeſſion immediately; but when an- 
other is in ſeiſin and poſſeſſion at the time of the eſcheat, fo 
that poſſe/” plena e (f) & non vac}, there the X. ſhall not be ad- 
Judged in poſſeſſion till this ſeiſin and poſſeffion is removed as 
if the K's tenant is (g) difſeiſed and dies without heir; or if 
an alien born or the K's villain, or the alienee in mortmain is 
diſſeiſed and all this is found by ollice in theſe caſes the K. 
ſhall not be in poſſeſſion till the poſſeſſion and ſeiſin of 
the terre-tenant is 1emoved ;z but if land defcends to the K. 
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aſter the death of his father, or any other collateral anceſtor, 
the King ſhall be immediately im poſſeſſion before entry or 
ſeiſure : ſo if the King makes a leaſe for life, or a gift in tail, 
and the leſſee dies, or the donee dies without iſſue, in this caſe 
the poſſeſſion ſhall be actually in the King, without any entry 
or ſeiſure, and therewith agrees (a) 9 H. 7. 2. b. and there it is 
expreſly, ſaid, that when no man is in poſſeſſion, it ſhall be 
adjudged in the King, according to his title; and ſo the 
doubt which Stamford makes, Prarog. 53. b. well reſolved: 
but it was hereupon ſtrongly urged by one of the Juſtices, 
that in the principal caſe the Company of Sadlers ſhould be 
put to their petition,for inaſmuch as immediately after Cox was 
dead without heir, the poſſeſſion was actually in the Queen; 
then, before office found they were put to their petition, for 
the act of 36 E. 3. extends only in caſe where an oflice is 
found, for that is the record traverſable by the ſtatute 3 and 
therefore he ſaid, if a diſſeiſor conveys the land to the King, 
in that caſe the diſſeiſee was put to his petition by the com- 
mon law, and therewith agree 22 E. 3. 5 24 E. 3. 23. 4 E. 
4. 22. and that is not remedied by the ſaid act; although the 
King is entitled by a record, yet it is not a record traverſable 
by the ſaid act: ſo he ſaid when Richard Duke of York, fa- 
ther of King Edw. 4. diſſeiſed one and died ſeiſed, and it de- 
ſcended to King Edw. 4. now the deſſeiſee was put to his pe- 
tition ; and therefore, although the deſcent was afterwards 
found by office, and although the King was entitled by office, 
and fingle matter of record oniy, yet he was put to his peti- 
tion, and was not remedied by the ſaid act, as appears in 9 
E. * 4. 51. b. 2. It was objected, that the ſtatute of 26 E. 
3. cap. 13 extends only in caſe where one is put out of poſ- 
ſeſſion by the office, as Stamf. conceives, Prarog. 61. a. But 
in this caſe the Company of Sadlers was not put out of poſſeſ- 
fion by the office, but by the diſſeiſin made by Cox to them, 
and therefore this cafe was not remedied by the ſaid act. But 
as to that it was anſwered and reſolved, that it is a maxim in 
law, that when one common perſon againſt another common 
perſon is put to his real action, in ſuch caſe he ſhall be put to 
his petition, (%) which is in lieu of his real action, againſt the 
King. Lide 7 II. 4. 33. 9H. 4. 5. and therefore there is a 
great difference between the caſes which have been put,and the 
caſe at bar; for, 1.As to the ſaid caſe were land deſcends to the 
King from his anceſtor, by this deſcent the entry of the diſ- 
ſciſee is tolled, if it was in the caſe of a common perſon, and 
therefore in the caſe of the King he ſhall be put to his peti- 
tion: but in caſe of eſcheat, when a diſſeiſor dies without 
heir, if it was in the caſe of a common perſon, the entry of 
the difieiſce was not tolled, but he might enter upon the lord 
by eſcheat ; and although it ſhould be admitted, that in the 
caſe at bar, the Company of Sadlers could not have their 
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monſtrans de droit before office found, and that it ſnould remain 
at the common law not remedied by the ſaid act of 36 E. 3. 
yet when office is found, it has relation to the time of the 
death of the tenant without heir, and now the ſtatute of 36 
E. 3. extends to it; and if it ſhould be alſo admitted, that the 


caſe when a diſſeiſor conveys land to the King, that that re- 


mains not remedied by the ſaid act of 36 E. 3. becauſe there 
is no writ traverſable by the act in ſuch caſe; yet foraſmuch 
as in the caſe at bar, office is found, and that the record is 
traverſable, the party grieved by the purview of the ſaid act 
ſhall have mon/:rans de droit. And as to the ſecond objection 
it was reſolved, that the ſtat. of 36 E. 3. extends to this caſe, 
although the party grieved was not outted by the ofhce, for 
the words are, and if there be any man that will make 
* claim or challenge to the lands, &c.” and that without 
queſtion the party grieved docs, for he makes challenge and 
claim to the lands found by the office; and the ſtatute does 
not ſay if the party grieved be ouſted by the office: and ſo the 
doubt which Stamford conceived in this point alſo well ex- 
plained. And it was well urged, that the (tat. of 36 E. 3. 
has provided remedy when the King by office is entitled to 
land, either by purchaſe of kis villain, or of an alien born, 
or by alienation in mortmain, or by any ſuch title, which is 
matter of fact, or in pars, and the office is the ſole record 
which entitles the King, becauſe the makers of the act of 2 
E. 6. have provided remedy only when the King is entitled 
by double matter of record, as attainder of treaſon, felony, 
and premunire, and office: and it was ſaid, that if traverſe 
and monſtrans de droit had not been provided in the ſaid caſes 
of the King's villain, alien born, mortmain, &c. by the ſor- 
mer act, without doubt they, for theſe caſes alſo, would have 
provided remedy, becauſe theſe would be in as great miſchief 
if the party grieved ſhould be put to his petition, as where the 

ing was entitled by double matter of record: but it was ſaid, 
if the King, lord, tenant in tail, the remainder over in fee, 
meſne and tenant be, and the meine aliens the meinalty in 
mortmain, or to the King's villain, or to an alien born, and 
upon othce thereof found, the king ſeiſes, tenant in tail 
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dies, the tenancy eſcheats, the idue ſhall not have traverſe nor 


mon/lrans de dr oit, for the eſcheat is a thing newly accrued 
and dependant upon the ſeigniory; and foraſmuch as the 
King had the ſeigniory at the time of the eſcheat, of neceſſity 
the land ſhall eſcheat to him guouſque, &c. and he ſhall be put 
to his petition in ſuch caſe, vide 8 H. 4. 9. vide Plowd. Com. 
Wimbiſhe's caſe. If a tenancy eſcheat to a woman who hath 
a jointure, it is out of the ſtatute of 11 H. 7. And laſtly, a 
Judgment in the point now lately given in the Exchequer was 
vouched, where the caſe was, that by office returned into the 
Exchequer it was found, that Jane, wiſe of Thecphilat Aden, 
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was ſeiſed of certain lands in fee, and held them of the Queen, 
and died without heir, and one Collins and Howſtead came 
into the Exchequer, and by way of monſtrans de droit alledged, 
that one Nicholas Reynolds was ſciſed of the ſaid lands in fee, 
and by his will in writing deviſed them to Emme his wife in 
fee, and died; the wiſe did thereof enfeoff Collins and How- 


' ſtead, A which they were ſeiſed until diſſeiſed by the faid 
w 


Jane, who died without heir, and ſo confeſſed and avoided 
the office. And by the rule of the court, the Attorney- 
general anſwered thereunto, and maintained the office, and 
traverſed the deviſe, which was found againft the Queen. 
Out of which judgment I obſerve, that the Barons adjudged 
the ſaid act of 36 E. 3. to be taken by equity; for the id 
act ſpeaks only of oflices returned into the Chancery, and the 
ſaid office was returned into the (a) Exchequer, which with- 
out queſtion, was within the intent and meaning of the act, 
vide Stamf. Przrog. 70. And in this caſe, this difference as 
to petition, traverſe, and monſirans de droit was reſolved: in 
all caſes at the common law, when the King's title accrues to 
him by a judicial record, or as Gaſcoigne, 9 H. 4. ſays, by 
judgment of record, there, although the King grants all his 
eſtate over, yet the party grieved was put to his petition, and 
ſhould have ſcire facias againſt the patentee, as in caſe of 
attainder, recovery, &c. 44 E. 3. 22. 10 Hf. 6. 15. 21H. 
7.2. 3 Mar. 139. 7 H. 4. 21. But where the King was 
entitled by conveyance of record, as if a diſſeiſor conveyed 


the land to the King by fine, deed enrolled, or other matter 


of record, there although the party was put to his petition 
againſt the King ; yet it he granted the land over, the dif- 
ſeiſee, or he who had right, might (5) enter, or have his action 
againſt the patentee ; for a judicial record is preferred always 
before a conveyance of record by aſſent, as has been ſaid ; vide 
9 H. 4. 4. by Gaſcoigne the ſame difference, 25 E. 3. 48. a. 
Plowd. Com. 553. 22 E. 3.7. 11 H. 4. 67. 7R. 2. (c) Aide 
del Roy 61. by which books, if they are well conſidered, this 
difference appears. Alſo in all caſes, when the party grieved 
might have _—_— de droit, or traverſe againſt the King, 
there if the King granted over the land, the party grieved 
might enter or have his action againſt the patentee, Stamf. 
Prærog. 75. a. vide 4 E. 4. 22. 3 Mar. Dyer 139. 

Nota reader, in Communi Banco inter Pemberton & Barham, 
Paſchæ 32 Eliz. Rot. 235. and in the King's Bench, Hil. 42 
Eliz. ina writ of error, between Bereblocke and Read, it was 
reſolved, that if A. is bound in a recognizance, or ſtatute- 
merchznt, or ſtaple; and afterwards a recovery is had againſt 
A. in an action of debt, and A. makes his executors and 
dies, his executors are bound by the law to pay the debt due 
upon the recovery, altho it be puiſne, before the debt due by 
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recognizance, or ſtatute, becauſe although both are records, 
yet the judgment in the King's court upon judicial and ordi- 
nary proceeding is more notorious and conſpicuous, and of 
more high and eminent degree than a ſtatute or recognizance 
taken in private, and by conſent of the parties, and therefore 
preferred in judgment of law before a recognizance or ſtatute, 
which agrees with the reaſon of the reſolution in this caſe : 
and I thought this caſe neceſſary to be reported, for by this 
the reader ſhall underſtand what was the common law before 
any ſtatute made concerning this matter, and what caſes are 
; remedied by the ſaid ſtatutes of 34 & 36 E. 3. and hereby you 
will better apprehend the true intention and purview of the 
ſtatute of 2 E. 6. cap. 8. concerning theſe matters. 


[See 3 Blackſ, Com. ch. 17. concerning the ſubject matter 
of this caſe. ] 


FORSE 


69 


6 Co. 45. b. 


34 E. 3. cap. 14+ 
30 E 3s cap. I 3» 


1 And. 181,182. 
Gould. 109, 110. 
Swinb. 439. 
Hard. 375. 
Palm. 334. 
Lane 74. 

2 Roll. Rep. 372. 
5 Co. 10. a. b. 
Fitzgib. 227. 


{a) Goldſb. 10, 


110. 


Part IV. 


FORSE and HE MBLING's Caſe. 
Mich. 30 & 31 Eliz. 
In the Common Pleas. 


ORSE brought ęjectione firme againſt Hembling on a 

miſe made by Thomas Calie to the plaintiff for three 
years, of certain houſes in Norwich, from the feaſt of St. Mi- 
chael, anno 29 Eliz. &c. to which the defendant pleaded 
not-guilty ; and the jury gave a ſpecial verdict, ſc. that one 
Alice Allen was ſeiſed of the faid houſes in ſee, and made 
her will in writing, and thereby deviſed that if James Amynde 
ſurvived her, that then ſhe deviſed and bequeathed to him and 
his heirs the tenements in queſtion, and afterwards ſhe inter- 
married with the ſaid James Amynde; and further found, 
that ſhe oftentimes after the marriage, revoked the faid will, 
ſaying, that the ſaid James Amynde ſhould not have the ſaid 


tenements by the ſaid will, and aſterward the wife died ſeiſcd 


without iſſue, and the huſband ſurvived, and thereof enſeoffed 
the defendant, upon whom the faid Thomas Calie 2s heir to 
the ſaid Alice, entered and made the leaſe as in the declara- 
tion, and prayed the advice of the court. Upon which ver- 
dict two queſtions were moved. 1. If the will of a woman 
by the intermarriage with the deviſee was countermanded, or 
not. 2. If it was not countermanded by the intermarriage, if 
by her words of revocation after the marriage it was counter- 
manded. And it was objected by the huſband's counſel, 1. 
That if a feme ſole make her will, and deviſes her land to A. 
and afterwards marries B. and afterwards B. dies, and the 
wife ſurvives him, in that caſe it was ſaid that the will re- 
mains good, and was not countermanded by the marriage, as 
Manwood ſaid in Plow. Com. 343. and was not denied; but if 
it was admitted that the will in ſuch caſe was countermanded 
by the marriage with a ſtranger ; yet in the caſe at bar for the 
benefit of the huſband being the deriſee, the will ſhall not be 
countermanded and theref, it is adjudged in 2 (a) R. 2, Attorn- 


ment 
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ment 8. that where a feme ſole makes a leaſe for life render- 
ing rent, and afterwards by her deed grants the reverſion to 
another, and afterwards and before attornment marries with 


G1 


the grantee, that this marriage was not a countermand (a) of (2) r And. 181. 


the attornment, as if ſhe had married with a ſtranger, for it is 
for the benefit of the huſband that it ſhall not be a counter- 
mand, and therefore there by the payment of the rent by the 
tenant to the huſband in the name of attornment, the reverſion 
paſſed out of the wife to the huſband ; for the ſame reaſon 
which proves that the intermarriage with a ſtranger ſhall be a 
countermand of the attornment for the benefit of the huſband 
proves that when the grantor marries with the grantee, that it 
{hall not be a countermand, for that ſhall be for the benefit of 
the huſband. And ſo in the principal caſe it is for the benefit 
of the huſband, that the will by the marriage ſhall not be 
countermanded, but ſhall take effect according to the purport 
thereof: and it was ſaid, that the caſe of a will when the wo- 
man marries with a ſtranger is not like the caſe of attornment 
when the grantor marries with a ſtranger ; for the will of a 
woman cannot take any effect during her life, but only aſter 
her death, and can by no poſſibility be any prejudice to the 
huſband : for if he has iſſue he ſhall be tenant by the courte- 
ſy, and he may take the profit thereof during the coverture, 
or diipoſe of them at his pleaſure to all intents and purpoſes, 
as if no will had been made. 2. To ſay as it is faid in 3 E. 3. 
Deviſe 12. that the will (5) of a feme covert is void, becauſe 
the law preſumes that it was made by coercion of the huſband 
that cannot be ſo intended in this caſe, foraſmuch as in the 
caſe of 3 E. 3. the will was made by a woman when ſhe was 
covert, which cannot be made good by any cuſtom : but here 
in our caſe the woman was ſole, and free from all conſtraint 
at the time of the making of her will. 3. It was objeCted, that 
if the will was not countermanded by the intermarriage, with- 
out queſtion it was not nor could be countermanded by the 
woman's words after the marriage, for after marriage the 
whole will of the wife is in judgment of Jaw ſubject to the 
will of the huſband, and as is commonly ſaid, a feme covert 
has not any will; and therefore if the will ſtands notwithſtand- 
ing the intermarriage, her countermand afterwards 1s of no 
| force or effect, quod fuit conceſſum per tot” curiam as to this 
point: further it was objected, that notwithſtanding that after 
the marriage the wife could not revoke her will, fo that now 
after the marriage it is irrevocable, yet that is no reaſon that 
the intermarriage ſhould be a countermand ; for if a man of 
ſound (e) memory makes his will, and afterwards becomes von 
compos mentis; in that caſe until the time of his death, after 
that he hecame of nonſane memory, he cannot countermand 
his will, and yet the diſability or imperfection of non- 
ſane memory, was not any countermand of it. 4. It was _ 
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that countermands of wills are not favoured in law; and 
therefore foraſmuch as there is no book in law in this point, 
but the ſaid caſe of attornment adjudged is all one in reaſon 
with this caſe; for theſe cauſes it was concluded, that judg- 
ment ſhould be given againſt the plaintiff: but it was upon 
great deliberation adjudged for the plaintiff, And in this 
caſe it was unanimouliy agreed upon the whole matter, /c. by 
the taking of huſband, and coverture at the time of her death, 
the will was (a) countermanded, and that for two reaſons. 
1. The making of a will is but the inception of it, and it doth 
not take any effect till the death of the deviſor, for mne (Y) 
tejlament” morte conſummat g; & (c valuntas efl ambulator ia 
uſque extremum vitæ exitum: then it would be againſt the na- 
ture of a will to be ſo abſolute, (d) that he who makes it, 
being of good and perfect memory, cannot countermand it : 
and therefore this taking of huſband being in the caſe at bar 
her proper act, ſhall amount to a countermand in law, But 
when a man of ſound memory makes his will, and after- 
wards, by the viſitation of God, becomes of unſound me- 
mory (as every man for the moſt part before his death is) 
God forbid that this act of God ſhould be in law a revocation 
of his will, which he made when he was of good and perfect 
memory. 2. It would be miſchievous to women, that after 
their intermarriages, they could not for no cauſe countermand 
their wills. 3. As the law will not allow any cuſtom, that a 
feme covert may make any devifc for the preſumption that 
the law has, that it will be made by conſtraint of the huſband, 
as it is adjudged in (e) 3 E. 3. So if it was in the power of 
the wife after her marriage to revoke her will, the law would 
not ſuffer the continuance thereof after marriage, foraſmuch 
as the huſband by conſtraint may cauſe her againſt her will 
to revoke or continue it. And as to the ſaid caſe of /) at- 
tornment, it was faid in 2 R. 2. that when the woman in the 
ſame caſe by her deed ſealed and delivered by her, granted 
the reverſion to another, it took ſuch effect againſt herſelf, 
that ſhe herſelf could not by any words countermand it before 
or after the taking huſband, and therefore it is not like the 
caſe of a will, becauſe it might well be, that inaſmuch as her 
grant by deed ſtood in force after the taking of the grantee to 
huſband, that it ſhall not be any countermand. 


[See 2 Cro. 640. That the wife's receipt or acquittal after 
marriage, for the rent of her own land, ſhall be no diſcharge 
againſt the huſband, though the tenant had no notice of the 


marriage. ] 
[See alſo Cro. Jac, 49. Cooke and Bullock's Caſe.] 
HE RLA- 
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HERLAKENDEN's Cale. 


Paſch. 31 Elix. 


In the King's Bench. 


OBERT IVY brought an action of treſpaſs againſt 

Roger Herlakenden, Eſq. for breaking his cloſe, ſc. 380 
acres parcel of Colme Park in Colme in the county of Eſſex, 
and cutting down 300 oaks, 300 aſhes, 300 maples, and 100 
beeches there growing, and carrying away 1000 load of wood 


and underwood, &c. and the defendant, as to the whole 


treſpaſs, præter fraftim” clauſaorum, necnon preter ſucciſionꝰ 200 
quercuum, 10 fraxinrrum, & 10 acer” parcel, &c. pleaded 
not guilty ; ; ct quoad frectionem clauforum pred” ac berbe præ- 
dict Pedibus ambuland” canculcat, & conſumption the defend- 
ant pleaded the matter in Jaw which follows, by which he en- 
titled himſelf to the {ame land, and juſtified the catting of the 
trees, but in the quoad, Cc. (as appears before) the treſpaſs, 
as to the trees, was ntterly omitted, and ſo in law nothing 
pleaded thereto ;z and then the  demurter being joined, the 
whole is diſcontinued, as it is agreed in 7 H. 6. 27. a. Viale 
27 Hl. 8. 1. & Dyer 9 Eliz. 264. 7 E. 4. 24. b. & 10. 7 H. 
6.5. a. And therefore to the intent the matter in law might 
appear, by aſſent the defendant's plea was amended. For 
it was agreed, per tetam curiam, that all was (a) diſcontinued, 


and thereupon the roll was amended : et quoad ſucciſionem ar- 45 


borum, Cc. was inſerted. And the matter in law in ef- 
fect, was ſuch, Edward Earl of Oxford was ſeiſed of Colme 
Park in Eſſex, in fee, and 17 Eliz. leaſed to Tho. Barefoot, 
Tho. Luter and John Collins, the ſaid park (except the 
trees in the declaration mentioned) for 21 years ; John Col- 
lins aſſigned his intereſt to Anthony Luter, and afterwards 
the Earl fold to the ſaid Barefoot, Luter and Luter the trees 


alorelaid, who 15 Julii, ann? 25 Eliz. leaſed the ſaid 380 
actes 
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11 Co. 52. 2. 
Carthew, 139. 


+ (ol Roll, 487, 


1 Roll. Rep, 
170, 177. 

11 Co. 7. a. 

2 Buiftr. 335. 
I Brown. 192. 
228. 


Cr. Jac. 353 
Yelv. 6. 2 


See v7 Co. 57. 
Liturd's caſe. 


(4) 5 Co. 76. b. 
11 Co. 48. b. 
$1. d Cro. Car. 
242, 274 

2 Roll. 119. 

1 Roll. Rep 181. 
0 Renl. 113. 
Palm. 327. 
Mo. 19. 

15 11. To 2. b. 


s Co. 13. b. 

6 Co. 43. a. 

11 Co. 81. b. 

Cr. El. 777. 

2 Inſt. 299. 

Sto. Glouc. cap. 5. 

Dr. & Stud. 60. a. 

(c) Dr. & Stud. 

60. a. 

(4) 11 Co. 47. a. 
8. b 


Pay . 

Cro. Car, 274+ 
Ho. 9 

Palm. 328. 

Br. Done & Re- 
meiod-r 13. 


1 Roll. Rep. 97. 
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acres of land and paſture, parcel of the park aſoteſaid (upon 
which the trees aforeſaid grew) to one John Bragge for 11 
years; and afterwards in Augult 26 Eliz. Barefoot, Luter and 
Luter fold the ſaid trees to the defendant ; and afterwards, 
27 Etiz. Bragge aſſigned his intereſt to the plaintiff, and aſter- 
wards the defendant cut down the trees, and if this cutting 
down was lawful or not, was the queſtion. And the point 
was, when a man leaſes his land for ycars; excepting the 
wood, and afterwards the leſſor grants the wood to the leſſee, 
if now the wood is fo united again to the land, that by the 
leaſe of the land the wood ſhall paſs as a thing annexed to it, 
or if the wood remains as an intereſt diſtin& and ſevered from 
the land, ſo that by the leaſe of the land it ſhall not paſs to 
the leſſee; and in this caſe divers points were reſolved: 1. 
When a man makes a leaſe for life or years, the leſſee has but 
a ſpecial intereſt or property in the (a) trees, being timber, as 
things annexed to the land, ſo long as they are annexed to it : 
but if the leſſee, or any other fevers them from the land, the 
property and intcreſt of the leſſee is thereby determined, and 
the leſſor may take them as things which were parcel of his 
inheritance, and in which the intereſt of the leiflee is deter- 
mined. In an action of waſte for cutting down of trees a- 
gainſt leſſee for life or years, the writ ſaith ad exheredationem, 
and it would be abſurd that the leſſee, who has but a particu- 
lar intereſt in the land, ſhould have an abſolute property in 
any thing which was parcel of the inheritance : at the com- 
mon law, if tenant in dower, or tenant by the curteſy cut 
down trees, he in reverſion might take them, yet their eſtate 
is as high as leſſee for lite : but the leſſor ſhould not have an 
action of waſte at the common law againſt the (5) leſſee, 
becauſe it was his own act, and it was his folly to make a leaſe 
to him who ought to do him fealty, and yet will commit 
waſte : it was alſo his (c) folly, that in his leaſe he would 
not provide by condition or covenant, that he ſhould not 
commit waſte, or to prevent it by exception. If 1 leaſe my 
land for life, (4) and afterwards give the trees, and at- 
terwards the leilee dies, yet the donee cannot take them, 
as it is held per tetam curiam in 21 H. 6. 46. b. becauſe at 
the time of the gift the leſſee had the property in them 
as annexed to the land. And Sir Chriftopher Wray, C. 
J. ſaid, a caſe between Moyle Finch, Eſq. and Madam Finch 
his mother, was now lately referred to him and Sir Roge 
Manwood, Chief Baron, which in effect was, that Madam 
Finch had an eſtate for life in certain land without im— 
peachment of waſte, and the ſaid M. had the inheritance 
expectant, Madam Finch cut down divers trees growing upon 
the 
* 
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the ſaid land: the queſtion was, if the ſaid Moyle might 
Jawtully take the ſaid trees, or if they of right belonged to 
his mother; and upon conference had with divers other Juſ- 
tices, they reſolved, 1. 'That if the faid eſtate had been made 
for life, without any ſuch clauſe of without impeachment of 
waſte, that without queſtion the ſaid M. ſhould have the 
trees, becauſe they were parcel of his inheritance, and. that 
the intereſt which the tenant for liſe had in the trees, was by 
the ſeverance from the land determined, becauſe ſhe had 
them as things annexed to the land. 2. In the ſame cale it 
was reſolved, that the ſaid clauſe ot without (a) impeachment 
of waſte gave the tenant for life no greater intereſt in the trees 
than ſhe had by the demiſe of the land; but it ſhould ſerve 
only that ſhe ſhould not be impeached in any action of waſte, 
either to recover damages, or the place waſted ; as if I grant 
to one that he ſhall not be impeached for cutting of all my 
trees in ſuch woods, it ſhall excuſe him in any action brought 
againſt him for the cutting, but notwithſtanding hat the pro- 
perty and intereſt remains in me, for no property or intereſt 
is thereby given him. So if a man diſſeiſes me of my land. 
or diſpolleſſes me of my goods, and 1 (65) releaſe to him all 
actions, yet I may enter into my land, or take my goods, for 
the diſcharge of my action is no bar of my right ; and there- 
with agrees Lit. cap. Releaſes 115. and all this was ſaid and 
reported by the ſaid Sir Ch. Wray. Vide 27 (c) H.6 Walt. 
8. where it is ſaid, if a man leafes land ab/que impetitione vaſti, 
and a ſtranger cuts down trees, and the leflee brings an action 
of treſpaſs, he ſhall not recover damages ſor the value of the 
trees, becauſe the property is to him in the reverſion, where- 
fore the lefſee ſhall recover but for the cropping and breaking 
of the cloſe; and it was ſaid, that if tenant in tail, after poſ- 
ſibility of iſſue extinCt, ſells the trees, the leſſor ſhall have 
them; for inaſmuch as he has but a particular eſtate for life 
in the land, he cannot have an abſolute intereſt in the trees, 
but he ſhall not be puniſhed in (4) waſte, becauſe his ori- 
vinal eſtate is not within the ſtat. of Glouceſter, cap. 5. 
2. It was reſolved, that it the houſe fails by tempeſt, (e) or 
other act of God, the leſſee for life, or leſſee for years, has 
a ſpecial intereſt to take the timber to build the houſe a- 
gain if he will for his habitation : but if the leflee (/ 
pulls down the houſe, the leſſor may take the timber as 
a thing which was parcel of his inheritance, and in which 
the intereſt of the leſſee, is determined, as in cafe of trees, 
and for the ſame reaſon; and notwithitanding he may have 
an action of waſte, and recover treble damages. Fd 
44 E. 3. 5, & 6, & 44. 29 E. 3. 42. 2 li. 7. 14. per Brian, 
10 H. 7. 2. 13 H. 7. 9. 21 E. 4. 32. 1 Mar. Dyer go: 
2 Lliz. By. (184.) 194. 3. It was reſolred, that if (g) trees 

being 
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(2) Co 63. 1. 
82. b. 83 Co. 
Lit. 220. a. 

a Co. 9. a. cont, 
Dyer 184. pl. 
63. 1 Rc] Rep. 
182, 183. 

2 Roll Rep. 32 5. 
2 Roll. $35. 

Co, Lit. 220, 
Hob. 132. 
Lath. 269, 250. 
2 Inſt. 146. 
Moor 18, 317, 
327. 

2 Co. 23. a. 72.4, 
Poph. 193, 194. 
195. 

Dyer 47. pl. 11. 
Bridgm, 102. 
Plowd. 135. b. 
Cro. Jac. 216, 
Hetl. 97. 

(5) 8 Co. 152. a. 
Co. Lit. 286. 4. 
b. Lir. ſect. 496. 
(c) Dyer 184. 
pl. 63. 

1 Roll. Rep 183. 
11 Co. 83. a. 

4 Leon. 143. 
Poph. 194. 
Moor 321. 

(4 6 Co. 41. 8. 
9 Co. 129. a. 

11 Co. 80. a, 
Co. Li. 27. b. 
I Roll. Rep. ioo, 
179, 184. 

F. N. B. 59. P. 
39 E. 3. 10. 2 b. 
Dr. & Stud. lib. 
2. cap. 7. 

Lit. ſect. 24. 

12 Hf. 4 3.b. 4.3. 
10 H. 6. 1. b. 
45 E. 3. 25. a. 
13 E. 3. 32. D, 
11 H. ＋ 14. d. 
15. 3. 

11 H. 6. 1. d. 

2 Roll. 326, 8 28. 
West. Symb. 
180. b. 

2 Inſt. 302, 306. 
(e) 11 Co. 81. 
82. a. 

1 Roll Rep. 191. 
Co Lit. 52 d. 
i #; Peſta 87. to 
EJ Cu. ©1 », 
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{a) 11 Co. 81.b. being timber are blown down by the wind, the (a) leſſor 


Moor 317. 


(5) Ley 74- 


(c) Gol ſb. 188. 
11 Co. 50. a, 
Owen. 49. 

Cro, Jac, 458, 


459- 


Cro. El. 522. 
1 Roll. Rep. 101. 
(4) 2 Brown 


196. 


(e Hob. 173. 


( f) Moor 178. 
Swind.132, 345. 
Co. Lit. 53. a. 


ſhall have them (for they were parcel of his inheritance) and 
not the tenant for life or tenant for years: but if they be dotards 
without any timber in them; the tenant for life or tenant for 
years ſhall have them. Vide 40 Aſſ. 22. that guardian (5) in 
chivalry ſhall not have windfalls ; and ſo the guære in 7 H. 
6. 38. well ſatisfied. 4. Point was, when the Earl leaſed the 
land for years, excepting the trees, by which they were ſever- 
ed from the poſſeſſion of the land during the term, then after 
the leſſor granted the trees to the leſſee, if now they be re- 
united to the poſſeſſion of the land, ſo that when the term 
ended the leſſor ſhould have them again as things annexed to 
the land. And it was reſolved, that the leſſee had in judg- 
ment of law an abſolute and divided property in the trees, 
(c) fo that by the leaſe of the land they ſhould not paſs, and 
therefore this difference was taken: if I enfeoff you of my 
land (except the trees) to have and to hold to you and your 
heirs, now the trees in property are divided from the land, 
although;in facto they remain annexed to the land, for if one 
cuts them down and carries them away it is not (4) ſelony : 
and therefore in ſuch caſe, if the feoftor grants the trees to 
the feoffee, they are re-united as well in property as they 
are de facto, and the heir of the feoffee ſha!l have them, and 
not the executors, for the feoffee had abſolute ownerſhip in 
both, ſo that it is not any prejudice but rather a benefit to 
him that they are re- united to the land. But in the caſe at 
bar he had but a term for years in the land, ſo that he had not 
equality in ownerſhip in both, and it would be a prejudice to 
him, that during the term he could not fell them, but ſhould 
be puniſhed in waſte, and after the term ſhould loſe them, 
and it would be (e) againſt reaſon that the leſſor ſhould againſt 
his own grant have them again. It was alſo ſaid, that Bare- 
foot, Luter and Luter were tenants in common of the land, 
and they were joint-tenants of the trees, and ſo their intereſt 
divers and of ſeveral qualities, therefore there could not be an 
union between them. Nich. Fuller and Tanfield were of 
counſel with the plaintiff, and Egerton the Queen's Solicitor 

and Coke with the defendant. | 
Nota reader, Mich 18 & 19 Devon”; it was adjudged in 
C. B. that waſte might be committed in (/) glals annexed 
to windows, for it is parcel of the houſe, and thall deſcend 
as parcel of the inheritance to the heir, and that the executors 
ſhould not have them ; and although the leſſee himſelf at his 
own colts put the glaſs in the windows, yet in being once 
parcel of the houſe he could not take ic away, or waſte it, but 
he ſhould be puniſhed in waſte ; and upon the ſaid judgment 
a writ of error was brought in B. R. and there the judgment 
was afhrmed. Neta alto, inter Narner & Fleetword, Mich. 41 
& 42 Elia, in C. B. it was reſolved per totam cu iam ; that 
vials 
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glaſs annexed to windows by nails, or in other manner, by 
the leſſor or by the leſſee, could not be removed by the leſſee, 

for without glaſs it is no perfect houſe; and by leaſe or grant 

of the houſe it ſhould paſs as parcel thereof, and that the heir 

ſhould have it, and not the executors; and peradventure great 

part of the coſts of the houſe conſiſts of glaſs which if they be 

open to tempeſts and rain, waſte and putrefaction of the tim- 

ber of the houſe would follow, which agrees with the judg - 

ments given before. It was likewiſe then reſolved, that wain- Co. Lit. 53. 2. 

ſcot, be it annexed to the houſe by the leſſor or by the leflee, Ho e 

is parcel of the houſe ; and there is no difference in law if it ge 16 74 

be faſtened by great nails or little nails, or by ſcrews, or irons 20H. 5. 13. b. 

put through the poſts or walls (as have been invented of late Meer 172, 178. 

time;) but if the wainſcot is by any of the ſaid ways, or by 

any other, faſtened to the poſts or walls of the houſe, the leſſee 

cannot remove it, but he is puniſhable in an action of waſte, 

ſor it is parcel of the houſe; and ſo by the leaſe or grant of 

the houſe, (in the ſame manner as the ceiling and plaiſtering 

of the houſe) it ſhall paſs as parcel of it. 
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Part IV. 


FU LW OO D's Caſe. 
Hil. 33 Eliz. 
In the King's Bench. 


3 Cates in Law 


| Ser Cumb. 58. ETWEEN Cartwright, plaintiff, and Roberts defendant, 
n | in gjeftione firmæ of houſes in London, upon a demiſe 
| 75 1% 29. made by Sarah Sharington, &c. Upon not guilty pleaded, the 
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pg jury gave a ſpecial verdict to this effect: T. Caltle was ſeiſed 
of the houſes aforeſaid, and primo Eliz. took a wife, and at- 
terwards 1 Eliz. before. the Mayor and Aldermen of London, 
acknowledged a recognizance of 2501. to the Chamberlain of 
the city of London and his ſucceſſors, according to the cuſtom 
for orphanage money; and afterwards, ſc. 8 El. the ſaid Caſtle 
came before the Recorder of London and Mayor of the Staple, 
and acknowledged /e debere 2001. to Sir Thomas Rivet ; and 
afterwards anno 10 El. Sir Thomas Rivet ſued execution upon 
the ſaid ſtat. and had a liberate; upon which the Sheriff deli- 
vered the faid houfes, amongſt others, to the ſaid Sir Thomas 
(but it did not appear that the /iberate was returned :) and at- 
terwards the ſuccefiors of the ſaid Chamberlain ſued execution 
in London by a precept, in nature of an Elegit, directed to one 
Flick, Serjeant of the Mace, and officer of the ſaid court, who 
by force thereof delivered the ſaid houſes among others, ſor 
one mciety,+ io the Chamberlain aforeſaid z and afterwards 
Tho. Caſtle died, and after his death his wife recovered dower, 
and had the faid houſes aſſigned her for her third part to hold 
in dower, and ſhe died in anne 18 El. and afterwards the ſaid 
Chamberlain aſſigned over his intereſt to one Fulwood,and af - 
terwards 21 EI¶IZ. Sir T. aſſigned over his intereſt to the ſaid 
Fulwood alſo: 2 29 Eliz. the heir of the ſaid Caſtle, demiſed 
to Guilbert Sharingion the ſaid houſes for years, who demiſed 
to the leſſor of the plaintiff, upon whom the defend. by title de- 
rived from the ſaid Fulwood ente red, &c. and if the entry of 
the Vofendant was lawful or not, was ne queſtion, And in this 
caſe eight polite wore rnantmouſly icio! ved by Sir Chriſtopher 
VVray 
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Wray Chief Juſtice, and the whole court. 1. That whereas 
it was objected that in caſe of a ſole corporation or body poli- 
tic, be it created by charter or preſcription, as Biſhop, Par- 
ſon, Vicar, Maſter of an hoſpital, &c. no (a) chattel, either 
in action or in poſſeſſion, ſhall go in ſucceſhon, but the 
exccutors or adminiſtrators of the Biſhop, Parſon, &c. ſhall 
have them, no more than the heir of a private man can have 
them; for ſucceſſion in a body politic is inheritance in cale 
of a body private. But otherwiſe it is in cafe of a corporation 
(5) aggregate of many, as Dean and Chapter, Mayor and 
Commonalty, and the like, for there, they in judgment of 
law never die. And all this was affirmed per tor curiam, 


8 E. 4. 18. & 20 E. 4. 2. a. Wherefore it was concluded, 


that the Chamberlain of London being a ſole corporation, 
that his ſucceſſor could not have the ſaid recognizance acknow- 
ledged to his predeceſſor; yet it was reſolved, that the (c) 
ſucceſſor ſhould have it, for in this caſe the corporation of 
the Chamberlain was by cuſtom, and the fame cuſtom which 
has created and made him a corporation in ſucceſſion as to this 
ſpecial purpoſe concerning orphanage, has enabled his ſucceſ- 
{or to take ſuch recogniſances, obligations, &c. which are 
made to his predeceſſor, and ſuch cuſtom is grounded upon 
great reaſon ; for the executors or adminiſtrators!of the Cham- 
berlain ought not to intermeddle with ſuch recogniſances, ob- 
ligations, &c. which by the ſaid cuſtom, are taken in the 
corporate capacity of the Chamberlain, and not in hie private 
capacity: but a Biſhop, Parſon, &c. or any ſole corporation 
which are bodies politic by preſcription, cannot take a re- 
cognitance or obligation but only to their private, and not in 
their politic capacity, for there wants ſuch cuſtom (as in the 
caſe at bar) to take a chattel in their politic or corporate ca- 
pacity. 2. It was odjected, that where the ſtature of W. 2. 
cap. 18. which gives the (4) e/eg:t, provides, Qued de caters 


fit in electione illius, &c. quod vicecomes liberet ei emma catalla, 


Sc. & medietatem terre ſug, quouſque debitum fuerit levatum 
per rationabile pretium & extentum, c. That becauſe the ſta- 
tute gives power expreſsly to the Sheriff to execute the Ei 
by reaſonable extent, which is to be intended by (e) in- 
quiſition of honeſt men, and foraſmuch as the Sheriff 
is a great officer and ſworn, &c. that the ſaid act by 
any ſtrained conſttuction ſhall not be extended to a Ser- 
jeant at Mace (who is not ſworn) to take a jury, &c. and 
thereupon the books in 7 H. 6. 35. 14 E. 2. Rediſſeiſin 9. 
& 32 H. 6. 25. were cited, that an action of waſte nor 
redifleiſin doth not lie in (/ ancient demeſne, becauſe 
the ' enquiry of waſte, and the proceeding in tediſſeiſin is 
appointed by the ſtatutes to be made by the Sheriff, and in 

Y 2 ancient 
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(a) 1 Roll, 515. 
Hob. 64 12 Co. 
105. Co. Lit. 9. a. 
46. d. go. a. Br, 
Corporation 60. 
20 E. 2. 4. 3. 
Dyer 48. pl. 15. 


(2 Dyer 48. pl. 
15. 27 H. 8. 


15. 4. 


(c) Cr. Elis. 
454, 682. 

1 Roll, 515. 
Cr. Jac, 159. | 


Co, Lit, 46. b. 


(4) 2 Iaſt. 394, 
3959 


(e) Poſtea 67. 3. 
74. b. 2Inſt. 396. 
Cr, Jac. 560. 
Dyer 100. pl.71, 
2 Bulſtr. 97. Cr, 
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28. pl. 1. 
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(2) Cy. Car. 319. 
Hob. 83. 


6 Inſt. 300. 
Dy. 204. pl. 1. 


(c) 10 H.. 28.2. 


(4 Cr. Tac. 478. 


2 Roll, 473. 
5 Co. 90. 


(e) Hob, 55, 
2 Roll. 509, 


V 2ught, 102. 


Her. 473. 


Hob. 55, 566, 2 02. 


2 Roll. 700. 
Ra; m. 150. 
Lane 40. 1 $i- 
der“. 27. 3 Co. 


© 2. Cr. Car. 362. 


. Ah. 102. 
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ancient demeſne there is not any Sheriff, and the Bailiff who 
is officer in ancient demeſne ſhall not ſupply the place of the 
Sheriff. But it was reſolved by the whole court, that the ex- 
ecution was well enough, for the ſtatute which provides, that 
proceſs ſhall be made to the Sheriff, by equity is to be extended 
to every (a) other immediate officer to every court of record 
of the King, and eo potius, becauſe the ſtatute of W. 2. cap. 
18. couples the Elegit, with the Fieri facias, and limits both to 
be executed by the Sheriff; and yet without queſtion the Ser- 
jeant at Mace in the caſe at bar may execute a Fieri factas : 
and it is not like the caſe of waſte, for the ſtatute of W. 2. 
cap. 14. provides that in (b) propria perſona accedat ad locum 
daſlatum; ſo that the perſonal appearance of the Sheriff is re- 
quiſite, and in the caſe of rediſſeiſin the Sheriff is (c) Judge, 
and therefore not like. 3. Where it was further objected, 
that the execution upon the Elzgit was not Jawful, foraſmuch 
as Sir Tho. Rivett was in by matter of record whereof he 
ought to take notice, and to have ſued Scire facias againſt him, 
in proof of which the books in 9 E. 3. or 4. 24 & 2 R. 3. 8. 
Simpſon's cafe, were recited, But it was reſolved per tot” cu- 
riam, that the execution upon the Elegit was good enough: 
but it was faid, if the Sheriff had returned the former by ex- 
tent, and the matter had appeared to the court, the plaintiff 
(4). ought to have had a Scire facias; but the whole court ſaid, 
if the Sheriff levies execution it is good enough, vide for that 
22 E. 3.7. 4thly, It was objected, that here was no ſtatute or 
recognifance in nature of a ſtatute ſufficiently found, for the 
jurors have found, that the faid Tho. Caſtle veniebat coram R. 
O. Recordatore civitatis London. & Tho, O. majore apule, & re- 
cognovit ſe debere Tho. Rivet, militi, 2001. aud doth not ſay, 
fecundum formam (e] flatuti, &c. nec per ſcriptum obligatorium, c. 
where the ſtatute of 23 H. 8. provides that it ſhall be by bill 
obligatory. ſealed with 3 ſeals. But it does not appear by the 
verdict, that there was any bond or any ſeal, neither doth it 
appear by any word of the verdict, that it was made according 
to the ſtat. &. And it was ſaid, that although verdicts being 
the words of lay men ſhall be taken according to their mean- 
ing, and there necd not ſo preciſe form in them as in pleading, 
yet the ſubſtance of the matter ought to appear either by ex- 
preſs words, or by words equipollent, or tantamount, ſo that 
there ought to be convenient certainty, which if it be 
ſalſe, the party for ſuch falſity may have his attaint : but 
it was retolved, that the (/) verdict is good'enough; for in- 
a much as they have found a recognizance before the Mayor 
and Recorder, &c. it {ſhould in a verdict of laymen be in- 
tended according to the ſtatute, for otherwiſe they could not 
take any recog. and ailo the whole {ſequel of the verdict im- 


plies that this was a recogniſance in the nature of a ſtatute, 
or 
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or otherwiſe no execution could be ſued thereupon in the 
Chancery. 5. It was objected, when the wife of the conuſor 
recovered dower, and thereby the poſſeſſion of the conuſee 
was evicted, and alſo when a greater term in the moiety was 
evicted by force of the Elegit than the conuſee had; for (for 
example) the extent upon the ſtat. if no eviction had been in- 
curred in 13 years, and the moiety which was evicted by the 
Elegit would be ſubject to execution by force of the Elegit ſor 15 
years; ſo that a greater term was evicted by Elegit, and a 
greater eſtate was recovered by the writ of dower than the co- 
nuſee had, and therefore he ſhould be put to his Scire ſacias 
upon the ſtatute of 32 H. 8. cap. 5. (a) for otherwiſe great 
miſchief would enſue ; for if the conuſce ſhould hold over, 
after the death of the tenant in dower, and after the extent 
upon the Elegit incurred, then, during the life of the tenant in 
dower, and during the execution upon the Elegit, the conuſce 
might ſue a new execution upon the ſaid ſtatute, and ſo have 
double remedy, which never was the intention of the ſtatute. 
But it was reſolved per totam curiam, that in this cafe the co- 
nuſce could not have any help of the ſaid ſtatute, for inaſmuch 
as but part was evicted, ſc. the moiety upon the Elegit, the 
conuſee ſhould not only hold over the other moiety, but alſo 
after the death of the tenant in dower, and the extent upon the 
El:git ended, he ſhould re-enter into the faid land fo evicted, 
and therefore he is not helped by the ſaid act, for the faid act 
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will not help but when the conuſee is put clearly without 


remedy to obtain any part of his debt: as where the whole 
execution is avoided by title paramount for ever. And that 
appears by the expreſs words of the preamble, tor the words 
of the preamble are; by reaſon whereof the obligees, recog- 
6 niſces and recoverors have been thereby ſet clearly without 
« remedy by any manner of ſuit of law.“ And the body of 
the act refers to the preamble, ſcil. ſuch lands, &c.” In the 
body of the act it is ſaid, “any ſuch lands, tenements or 
*« hereditaments, as be or ſhall be had or delivered in ex- 
tent,” and doth not ſay, or any part thereof :” and it is 
provided that new execution ſhall be done: „for the levying 
of the reſidue of all ſuch debt and damage as then ſhall ap- 
spear to be unlevied, &c.” And that cannot be when but 
parcel of the land extended is evicted, for by the common law 
the conuſee in ſuch caſe is not without remedy, but the co- 
nuſee ſhall hold the reſidue of the land over, till'the reſidue of 
the debt ſhall be ſatisſied; and therefore, if he ſhould have his 
remedy alſo upon the ſaid ſtatute, he would have double ſatis- 
faction, which would be inconvenient : and if the conuſee has 
remedy either in preſenti ſor part, or in futuro for all, or part, 
the {aid act of 32 H. 8. doth not extend to it. 6. It was object- 
cd that when Sir T. had execut. (for example) of 4 houſes, and 
the extent of that by courſe of time would endure for 13 years 
and afterwards 2 ol the ſaid houſes are evicted by Elegit tor 15 
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years, and aſterwards Sir T. Rivet aſſigned over all his intereſt 
in the execution upon the ſtatute to Fulwood, that this aſſign- 
ment as to the two houſes ſo evicted was void, for in that a 
greater term was evicted than the conuſee had for the moiety, 
and then, at moſt, the conuſee had but a poſſibility which 
could nut be aſſigned over. And a caſe adjudged now lately 
in C B. was cited, which was ſuch in effect; a man pol- 
ſeſſed of a term for divers years, deviſed the profits thereof to 
ſor one life, and after his deceaſe to another ſor the refioue cf 
the years, and died; the firſt deviſee entered by the aſſent of 
the executor, and afterwards he in the remainder during the 
lite of the firſt deviſee aſſigned it to another, and afterwards 
the firſt deviſee died; it was adjudged that the aſſignment was 
void, for he in remainder had but (a) poſſibility during the 
life of the firſt deviſee; for it is as much in law, as if the 
land had been deviſed to him for ſo many of the years as he 
ſhould live, or for the whole term if he ſhould live ſo long, 
ſo that the intereſt of the term /h modo is in him, and the 
other in remainder has but a poſſibility which he cannot grant 
over : but it was reſolved, that in the caſe at bar, the conuſee 
had an intereſt in the two houſes which were evicted, for it 
was agreed by them, if a man is bound in two ſtatutes, and 
the latter ſtatute is (6) firſt extended and delivered in execu- 
tion, and afterwards the firſt ſtatute is put in execution for 
greater time, and for a greater ſum than the firſt was, yet 
when the firit ſtatute is ſatisfied, and his intereſt lawſully de- 
termined, the 2d conuſee ſhall have the land again by force 
of the firit extent; and ſo in the caſe at bar, when a moiety 
was evicted for 15 years by force of the Elegit, now by com- 
putation the conuſee of the ſtat. ſhall hold the other moiety 
for 15 years, and after the 15 years expired, the whole land, 
until the whole debt upon the ſtat. is ſatisfied : ſo that it is 
not a poſhbility, nor ſo uncertain, but that by computation it 
may be by reaſonable intendment made certain: et id (c) cer- 
tum eſt, quad certum reddi poteft and although caſualties and 
ſudden accidents may happen, yet caſus fortuitus non eft ſpe- 
randus, & le) nemo tenetur divinare. It was alſo reſolved, 
that if the conuſee is ouſted by wrong by the conuſor, or any 


other who has the immediate eſtate, that the conuſee ſhall hold 


(f) over. So when the wife (2) of the conuſee recovered 
dower, the conuſee ſhall hold over, for ſhe claimed by her 
huſband : the ſame law if a man makes a leafe for life or for 
years. and (%) afterwards diſſeiſes his leſſee ſor life. or ouſts his 
leſice for years, and acknowledges a ſtat. or recognizance, upon 
which execution is ſued, and afterw. the leſſee for liſe enters 
and dies, or the years expire, the conuſor ſhall re-enter and 
hold over; and ſuch eviction for a time 1s not within the ſaid 
act of 32 H. 8. becauſe the conuſee has remedy in futuro. 7. 
It was objected that ſoraſmuch as the /berate was not 1eturned, 
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execution was not lawfully done, for inaſmuch as tenant by 
ſtatute merchant is tenant by matter of record, the /berate 
aught to be returned, or otherwiſe he will be tenant by matter 
in fact in pais, and not by matter of record. Alſo the /iberate 
ought to be returned, or otherwiſe the time of the /iberate 
made will not appear, and the term of the conuſee ſhall be- 
gin from the time of the (a) liberate executed, quod vide 33 H. 
8. tit. Statute 41. 2. It appears by the /iberate that the co- 
nuſee ſhall be ſatisfied for all his coſts and damages, gu tuncy 
ſc. tempore of the delivery of the land to the conuſee /u/tinui, 
io that the time of the delivery is material and ought to appear 
of record. 3. If the-terre tenant ſhould be driven to ſue a 
Scire facias after the extent incurred by courſe of time, the 
liberate ought to appear of record, ſo that it might appear 
to the court that the time is paſt. 4. It was faid, that it 
would be dangerous to purchaſors, for they could not know of 
the execution by any ſearch, if the execution do not appear of 
record: but it was reſolved per totam curiam, that the execu- 
tion of the liberate was well enough, although the writ was 
not (5) returned, for the writ is not conditional, but has theſe 
words, et qualiter hoc præceptum, &c. and is {tronger than the 
caſe of the capias ad ſatisfaciendum, for there are words condi- 
tional, and yet the execution is good although the writ is not 
returned; ſo of habere facias ſciſinam, and generally of all other 
writs of execution which are the moſt final proceſs, and after 
which no judgment is to be given, nor no farther proceſs had : 
vide Paſchæ 13 Eliz. inter Borley & Borley, 17 Aſſ. 24. 32 E. 3. 
101. tit. Scire fac, 19 E. 3. Scire facias 120. 20 HH. 6. 24. 
21 H. 6. 5. b. 11 H. 4. 57+ b. But it was faid that this caſe was 
not like the caſe of El/zgit, where an (c) inquiſition was to be 
taken, for there the writ ought to be returned, to the intent 
that the court ſhall judge upon the ſufficiency or inſuthciency 
of that inquiſition : but it was agreed clearly, that where no 
inqueſt was to be taken, but only land to be delivered, or 
ſeilin had, or goods ſold, &c. which were but matters in fact, 
theſe are good although the writ is not returned : (4) but every 
inqueſt taken by the King's writ ought to be of record, and 
not averable by the country. 8. It was objected that after the 
extent upon the ſtatute ſtaple incurred by courſe of time, the 
conuſor might enter, and ſhould not be put to his Scire facias; 
for although the damages and colts are incertain, yet the 
judges might adjudge and take knowledge of them, for firſt 
the time of the conuſans of the ſtatute appears, and for 
what time the ſaid debt was with held till the Liberate, 
ſo that they might well judge of the damages and colts ; 
and therefore when by -courſe of time as well the debt 
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as the coſts and damages, and greater ſum is levied, the co- 

nuſor might enter: and difference was taken when the extent 

incurs by effluxion of time, and when by caſual profit; for 
100 2 Rolle 483. when it is ſatisfied by caſual profit, he ought to have (a) Scire 
1 N 8586. facas, but in the other caſe he may enter. And to this intent 
the books in 32 E. 3. Scare facias 101. 11 H. b. 7. 9 E. 4. 

50. 2 R. 2. Execution. 17. Fitz. 15 H. 7. 15. were cited. 

Et vide 30 H. 6. 1. b. 38 E. 3. 10. 14 Hf. 4. 9. That in 
debt the court may aſſeſs coſts and damages without any en- 
2 Sand, 107. quiry, for the reaſon aforeſaid. But it was reſolved “ by the 
« whole court,” that in the caſe at bar the conuſor could not 

73) Cr. Car, enter. ſor the conuſee ſhall hold the land not only until he is 
608, cg. latisſied for (6) damages, &c. for the detainer of the debt, 
2 Rolle 3290 and for coſts of ſuit, but alſo for his reaſonable labours and 
2 Init, 678, 650. expences, &c. for the entry thercof is, terendum ut liberum 
tenementum, &c. quouſque debitum pred” una cum damni & coſla- 
gits ſuis neceſſarits & rationabilibus, ut in laboribus, ectis, dila- 
3 & expenſis, &c. which are incertain. And foraſmuch 
as they are incertain, and the conuſee in by matter of record, 
reaſon requires that the conuſor ſhould bring a Scire facias 
again the conuſce before that his eſtate ſhall be defeated: 
(c/ 2 Roll. 486. aifo the court of (c) Chancery, which awards the extent and 
liberate, ſhall adjudge of the reaſonableneſs of the coſts, da- 
mages, labours, expences, &c. as any other court, and it was 
+ 7s Kt agreed “ by all,“ that in caſe of Elegit, (d) the conuſor after 
er fa ſatisſaction had, might enter, for he ſhould not have damages, 
2 Int, 680. (e) coſts, nor other thing, but only the land until the debt is 
(% 2 Init, 678. ſatisfied; and becauſe all is certain, the conuſor, after the 
extent expired, might enter : vide the ſtatute de mercatoribus 
a 13 E. 1, the ſtatute of Acton Burnel, and the ſtatute of 27 E. 
3. for coſts, and damages upon the ſtatute ſtaple. And judg- 
ment was given againſt the plaintiff. William Daniel, 1 
Dalton, and others were of counſel with the plaintiff, and 
Edward Coke and others with the defendant. 
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In the King's Bench. 


Brownlow. 

Oxon. ff. JP LIZABETH HYNDE was ſummoned to anſwer 
to Richard Libb, Eſq. of a plea, wherefore, 
wherfas by the common counſel of the realm of the lady the 
no _ of England, it 1s provided, that it ſhall not be 
lawful for any one to do waſte, ſpoil, or deſtruction in lands, 
houſes, woods, or gardens, to him demiſed for term of life or 
vears, the ſaid E. of lands and woods in Goring and Whit- 
church, which ſhe holdeth for term of years, of the demiſe 
of Rob. Garraid, of the aforeſaid Rich. of the aſſignment of W. 
Haw, who thoſe to the ſaid Rob. demiſed, for the ſaid term 
thereof made to the ſaid Rich. did waſte, ſpoil, and deſtruc- 
tion, to the diſinheriſon of him the faid Rich. and againſt 
the form of the proviſion aforeſaid, &c. And whereupon the 
ſaid Rich by Tho. Lane his attorney faith, that whereas the 
aforeſaid, Will. Haw, was ſeiſed of a meſſuage called Haw 
Place, 200 acres of land, 10 acres of meadow, 100 acres of 
paſture, and 50 acres of wood, with the appurtenances in 
Goring and Whitchurch aforeſ. in his demeſne as of fee, and 
ſo thereof being ſeiſed on the 4th day of January, in the 28th 
vear of the reign of the ſaid lady the now Queen at Goring 
aforeſaid, by a certain indenture made between the aforeſaid 
Will. by the name of Will. Haw of Haw Place, in the pariſh 
of Goring, in the county of Oxon, Yeoman, of the one part, 
and the aforefaid Rob. Garrard, by the name of Rob. Garrard 
of Hedſor in the county of Buckingham, Gent. of the other 
part, which ſaid other part, ſealed with the ſeal of the afore- 
ſaid Rob. the ſaid Rich. brings here into court, whoſe date 
is the ſame day and year, demiſed to the ſaid Rob. the tene- 
ments aforeſaid with the appurtenances, except (during the 
life of Agnes Haw, mother of the ſaid Will.) ſuch part of 
the meſſuage aforeſaid, parcel of the premiſes, orchard and 
garden, one cloſe called Reaves Dean, and one cloſe called 
Bell Cloſe, and one orchard, called the Orchard Pedell, parcel 
of the premiſes, which the ſaid Agnes then occupied, and then 
had, taken, and agreed, to receive for her dower, of, in, and 
for the tenements aforeſaid with the appurtenances, to have, 
and to occupy the ſaid tenements with the appurtenances, (ex- 
cept before excepted) to the faid Rob. and his afſigns, from the 
Fealt of the birth of our Lord God then laſt paſt, until the 
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end and term of 16 years, from thence next enſuing, and 
fully to be complete and ended, by virtue of which demiſe, 
the ſaid Rob. entered into the tenements aforcſaid with the 
appurtenances, above in form aforeſaid demiſed, and was 
thereof poſſeſſed, and being ſo poſſeſſed thereof on the 20th 
day of Auguſt, in the 29th year of the reign of the ſaid lady 
the now Queen, at Goring aforeſaid, granted all his eſtate, in- 
tereſt, and term of years, which he had then to come, of and 
in the aforeſaid tenements with the appurtenances, above in 
form aforeſaid demiſed, to the aforeſaid Eliz. Hynde, by vir- 
tue of which grant, the aforeſaid Eliz. entered into the ſaid 
tenements with the appurtenances, above in form aforeſaid 
demiſed, and was poſſeſſed thereof, and the aforeſaid Eliz. 
being ſo poſſeſſed thereof, and the aforeſaid Will. Haw, of 
the reverſion thereof in his demeſne as of {ce, in form aſorct. 
being ſeiſed, the ſaid Will. on the 7th day of March in the 
Zoth year of the reign of the ſaid lady the now Queen, at Got- 
ing atoreſaid, by his indenture of bargain and tale, made be- 
tween him the ſaid Will. of the one part, and the aforeſaid 
Rich. of the other part, which other part, ſealed with the ſeal 
of the ſaid Will. Haw, the ſaid Rich. here brings into court, 
whole date is the ſame day and year, and in the court of the 
ſaid lady the Queen of the Bench here at Weſtminſter, in 
Eaſter term, in the ſaid oth year of the reign of the ſaid lady 
the Queen abovei. before the then Juſtices of the ſaid lady the 
Queen of the Bench aſoreſ. here, as the deed of the ſaid Will. 
Haw, by him the ſaid Will. acknowledged, ud within fi: 
months then next following, that is to ſay, the ſame Eaſter 
Term in due manner in the ſaid court of record enrolled, ac- 
cording to the form of the ſtatute in ſuch caſe made and pro- 
vided, for and in conſideration of 1201. to the ſaid Will. by 
the ſaid Rich. before that time paid, bargained, and ſold to the 
ſaid Rich. (amongſt other things) the reverſion aforeſ. to have 
and to hold to him and his heirs for ever, by virtue of which 
bargain and fale, and inrolment aforeſaid, and by force of a 
certain ſtatute made in the parliament of the lord Henry the 
8th late King of England, holden at Weſtminſter in the 
county of Middleſex, on the fourth day of February, in the 27th 
year of his reign, of transferring of uſes into poleſlion, 
the aforeſaid Rich. was and yet is ſeiſed of the reverſion 
aforefaid, in his demeſne as of tee, and the ſaid Rich being 
ſo ſeiſed thereof, and the aforeſaid Eliz. being poſſeſſed of the 
tenements aforefaid, with the appurtenances, to ber in form 
aforef. granted, the ſaid Eliz. did waſte, ſpoil, and deſtruction 
of the lands, that is to ſay, in digging in 19 acres of land, 
in Goring aforeſaid, parcel of the tenements aforeſaid to the 
aforeſaid Rob. demiſed, 100 loads of clay, taking for the price 
of every load of clay thereof 8 pence, and cutting down and 
ſelling of the woods, alſo in a certain wood called High- 
grove, containing 10 acres of wood, with the appurtenances 
in Goring aforclaid, and parcel of the tenements aforeſaid 
with 
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with the appurtenances, to the ſaid Rob. above in form aſoref. 
demiſed, 200 oaks, the price of every oak five ſhillings, 
through the ſaid whole wood here and there growing, and in 
a certain other wood called the Hedge Row, lying in Goring 
aſoreſ. near the aforeſ. wood called High-grove, in Goring 
aforeſ. parcel of the tenements aforeſ. with the appurtenances 
demiſed in form aforeſ. to the aforeſ. Rob. 40 oaks, the price 
of each of them fix ſhillings, through the ſaid whole wood here 
and there growing, and in a certain coppice, called Home 
Coppice, in Goring aforeſ. parcel of the aforeſ. tenements with 
the appurtenances demiſed, to the ſaid Rob. in form aforeſaid 
2bove, 100 oaks, the price of each of them 10 ſhillings, in 
the ſaid coppice called Home Coppice, lately growing here 
and there, and in 20 acres of paſture cailed the Hanging, in 
Goring aforeſ. lying there, betwixt a certain cloſe called High- 
grove Hill, and another cloſe called Dicker-grove Hill, that 
is to ſay, parcel of the tenements aforeſaid with the appurte- 
nances demiſed, to the aforeſ. Rob. in form aforeſ. 10 oaks, 
the price of each of them 10 ſhillings, fix aſhes, the price of 
each of them 5 ſhillings, and 10 beeches, the price of each of 
them 6 ſhillings, in the aſoreſ. 20 acres of paſture likewiſe, 
late here and there growing, and in a certain hedge of a cer- 
tain cloſe called Home Field in Whitchurch aforeſaid, that is 
to ſay, parcel of the tenements aforeſ. with the appurtenances 
demiſed to the aforeſ. Rob. in form aforef. lying near unto a 
wood called Hawes Coppice, 3 oaks, the price of each of them 
10 ſhillings, and one beech, the price 10 ſhillings, and in a 
certain other hedge, of the cloſe aforeſaid called Home Field, in 
Whitchurch aforeſaid, that is to ſay, parcel of the tenements 
aforeſ. demiſed to the aforeſ. Rob. in form aforeſ. lying near 
to the aſoreſ. wood called Home Coppice, 10 oaks, the price 
of each of them 20 ſhillings and alſo in ſuffering the ſprouts 
of the roots of 20000 other little oaks, called Oak Saplins, of 
10000 beeckes, and 100 aſhes, to the value of 20 pounds, in 
the aforeſ. wood called the Hedge Row, and 10000 of oaks, 
10000 of beeches, 3nd 200 of aſhes, in the aforeſ. coppice 
called Haw Coppice, by the ſaid Eliz. through the whole woods 
here and there growing to be cut, and to be eaten and utterly 
deſtroyed and waſted with cattle, to the diſinheriſon of the 
ſaid Rich. and againſt the form of the proviſion aſoreſaid: 
whereupon he ſaith he is injured, and hath damage to the 
value of 200 pounds, and thereof he bringeth ſuit, &c. And 
the aforeſ. Eliz. by Ralph Burges her attorney, cometh and 
defendeth the force and injury, when, &c. and whatſoever, 
&c. and faith that the aforef. Rich, ought not to have his ſaid 
action againſt her, becauſe ſhe ſaith that well and true it is, 
that the aforeſ, Will. Haw, was ſeiſed of the tenements afore- 
ſaid with the appurtenances in his demeſne as of ſee, and 
being ſo ſeiſed thereof on the aforeſaid 4th day of January in 


the 29th year of the reign of the ſæid lady the now Queen 
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aboveſaid, by his indenture aforeſaid demiſed to the aſoreſaid 
Rob. the tenements aforeſaid with the appurtenances, (except 
before excepted) to have, and to hold, to him and his aſſigns, 
from the aforeſaid feaſt of the Birth of our Lord then laſt 
paſt, until the end and term of the aforeſaid 16 years, then 
next following and fully to be complete and ended. By virtue 
of which demiſe, the aforeſaid Rob. entered into the tenements 
aforeſaid with the appurtenances, above in form aforeſaid de- 
miſed, and was thereof poſſeſſed, and being fo poſſeſſed there- 
of, on the aforeſaid 20th day of Auguſt aboveſaid, granted 
all his eſtate, intereſt, and term of years, which he bad-then 
to come, of and in the aforeſaid premiſes, with the appurte- 
nances, above demiſed, to the aforeſaid Eliz. Hynde, by virtue 
of which grant, the aforeſaid Eliz. entered into the aforeſaid 
tenements with the appurtenances above demiſed, and was 
thereof poſſeſſed, as the aforeſ. Rich. by his declaration above 
ſuppoſeth: but the ſaid Eliz. further ſaith, that the ſaid Eliz. 
being poſſeſſed of the tenements aforeſaid with the appurte- 
nances, above demited, in form aforcfaid, and the faid Will, 
Raw, being ſeiſed of the reverſion thereof, in his demeſne as 
of fee, aſter the aſoreſaid 7th day of May, in the goth year 
aforeſaid, and before the aforeſaid indenture of bargain and 
ſale, between the aforeſ. Will. of the one part, and the a- 
foreſaid Rich. of the other part made, in the court of the 
lady the Queen of the Bench here in form aforeſ. was en- 
rolled; a fine was levicd in the aforef. court of the lady the 
cen of the Bench here, that is to fay, at Weſtminſter a- 
ſoreſ from the aforef. day of Eaſter in 15 days, in the goth 
year of her reign abovetaid, before Edmond Anderſon, Fran- 
cis Windham, William Periam, and Francis Rodes, then 
Juſtices of the ſaid lady the Queen of the Pench, and other 
of the ſaid lady the Queen's liege people then there pretent, 
between the aſoreſ. Rich. by the name of Richard Libb, 
Gent. plaintiff, and the aforeſ. William Haw, and F en his 
wife deforceants, of the tenements aioréſ. above io 161777 a- 
ſorel. demiſed, amongſt other things by che name ©: one 
meſſuage, one cottage, two gardens. 70 acres of land, 
one acre of meadow, 10 acres of paſturc, 60 acres of wood, 
and 10 acres of furz and heath, with the appurtenances 
in Goring and Whitchurch aforeſaid, in Maple Deram in 
the county aforeſaid, whereupon a plca of covenant was ſum- 
moned betwixt them in the ſaid court, that is to ſay, that 
the aforeſaid Will. and Ellen, acknowledged the tenements 
aforeſaid with the appurtenances to be the right of him 
the ſaid Rich. as thoſe which the ſaid Rich. had of the giſt 
of the aforeſaid Will. and Ellen, and them they remiſed 
and quit-claimed, from them the ſaid Will. and Ellen and 
their heirs, to the aforeſaid Rich. and his heirs for ever : 
and further the ſaid Will. and Ellen, granted for them, and 
the heirs of the ſaid William, that they would warrant to the 
aforcſaid 
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aforeſaid Rich. and his heirs, the aforeſaid tenements with 
the appurtenances, againſt all men for ever, as by the ſaid 
fine here in court of record remaining more fully appeareth : 
which fine, in form aforeſaid had and levied, was to the uſe 
of the aforeſaid Rich. and his heirs ; after which fine, ſo as 
afore is ſaid levied, that is to fay, on the 20th day of April, 
in the zoth year of the reign of the ſaid lady the now Queen 
aforeſaid, the aforeſaid indenture to the aforeſaid Rich. as be- 
fore is ſaid made, before the aforeſaid Juſtices of the ſaid 
lady the Queen of the Bench here was inrolled. And the 
ſaid Eliz. further faith, that ſhe to that grant of the reverſion 
of the tenements aforeſaid, with the appurtenances above as 
before is ſaid demiſed, by virtue of the fine aforeſaid, did 
not attorn or agree to the aforeſaid Rich. and this ſhe is ready 
to veriſie, whereupon ſhe prays judgment, if the aforeſaid 
Rich. his action aforeſ. againſt her ought to have, &c. And 
the aſoreſ. Rich. ſaith, that the aforeſ. plea of the aforcf. Eliz. 
above in bar pleaded, and the matter in the fame contained, 
is infuſficient in law to bar him the ſaid Rich. to have his 
action aforeſ. againſt the aforeſ. Eliz. And that he to that 
plea in form aforeſ. pleaded needeth not, nor by the law of 
the land is bounden to anſwer, and this he is ready to verike, 
wherefore for want of a ſuihcient plea in bar in this behalf 
made, the afore( Rich. prays judgment, and his damages by 
the occaſion of the waſte aforeſ. to be to him adjudged: and 
the aforeſ. Eliz. inaſmuch as ſhe bath alledged ſufficient matter 
in bar of the action aforef, which ſhe is ready to verifie, which 
matter the aforeſ. Rich. doth not deny, nor to the ſame any 
ways anſwereth, but that averment altogether refuſeth to ad- 
mit, prays judgment, and that the aforeſ. Rich. may be barred 
from having his action aſoreſ. againſt her, &c. And becauſe 
the Juſtices here will adviſe themſelves of and upon the pre- 
miſes, before they give their judgment thereof, day is given 
to the parties aforeſ. here, until from the day of Faſter in 15 
days, to hear their judgment thereof, becauſe the ſame Juſ- 
tices here thereof are not yet, &c. 
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ICHARD LIBB Efq. brought an action of waſte again 
Elizabeth Hynde, and declared, that William Hawe 

was ſeiſed of a houſe called Place, and certain lands in Go. 
ring and Whitchurch in the county of Oxford: and 4 4, 
Fulit, anno 29 Eliz. by his deed indented demiſed the tene- 
ments aforeſaid to Robert Garrard from the feaſt of Chrilt- 
mas then paſt for 16 years, who, 20 Auguſti, the ſaid 29th 
year, aſſigned his intereſt to the defendant: and that the faid 


(a) Godb. 433, William Hawe (a) 7 Man, anno 30 Reg Eliz? by decd in- 


dented and inrolled in the court of C. B. Termino Paſche, in 
the ſaid 3oth year (within ſix months, according to the ſorm 
of the ſtatute) for the conſideration of 1201. bargained and 
ſold the ſaid reverſion to the ſaid Libb, now plaintiff, in fee, 
and aſſigned the waſte in digging of clay, &c. The defcn ant 
confeſſed that William Hawe was ſeiſed of the ſaid land, and 
that he by the ſaid indenture demiſed to Robert Garrard, and 
that he aſſigned to the ſaid Elizabeth, prout, &c. But ſhe ſur- 
ther ſaid, that after the ſaid 7th day of May, in the ſaid Zoch 
year, and before the ſaid indenture of bargain and ſale was 
enrolled, the ſaid William Hawe, 15 Paſche, in the ſaid 30th 
year, levied a fine of the tenements aforeſaid to the ſaid 
Richard Libb, now plaintiff, come ceo, &c. which fine was to 
the uſe of the ſaid plaintiff and his heirs, aſter which fine 
levied, /cil. 29 Aprilts, in the ſaid goth year, the ſaid deed 


(b) Cr. El. 285, indented was inrolled in the faid court of C. B. And further 
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the def. ſaid, that ſhe never attorned; and upon this plea the 
plaintiff demurred in law, and in this caſe two points 
were moved. 1. If the conuſee of the fine after the ſaid 
indenture inrolled ſhould be ſaid in by the (b) fine, or by 
the bargain and ſale, for if he ſhould be adjudged in by the 
fine, no action of waſte would lie for want ot attornment; 


36. a. 5 Co. 113. and if he ſhould be in by the indenture inrolled, then 
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there needed no (c) attornment. And it was unanimouſly ic. 
ſolved by Sir E dm. Anderſon and his companions, Juſtices of the 
Common 
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Common Pleas, that when Hawe by deed indented bargained 
and ſold the reverſion to Libb and his heirs, and before the 
inrollment levied a fine to Libb and his heirs, and after- 
wards the deed is inrolled within the fix months, that the 
conuſee ſhould be (a) in by the fine, and not by the indenture 
inrolled ; ſor when the fee ſimple paſſed by the fine to the 
conuſce and his heirs, the inrollment of the deed indented 
afterwards could not diveſt and turn the eſtate out of himſelf, 
which was abſolutely ſettled in him by the fine ; for then, 
where he was in before in the per, he would be now in the 
70%. Alſo when the common law and ſtatute law concur, 
the common law ſhall be (6) preferred: and it 1s true, that 
the inrollment (hall have relation to the delivery of the deed, 
but that is to (c) avoid mean eſtates or charges made to a 
ſtranger by the bargainor afterthe delivery of the deed, and be- 
fore the inrollment, but not to diveſt any eſtate lawfully ſettled 
in the interim in the bargainee himſelf, And the ſtatute of 27 
II. 8. c. 16. of Inrol ments, ſpeaks by bargain and fale only, 
and here it is not by bargain and fale only, but the eſtate 1s 
paſſed originally by the fine. The other point was, whether 
the defendant ſhould be in this caſe admitted to aver when the 
deed was inrolled, ſc, ſuch a day after the fine levied, and be- 
fore the inrollment ; and it was objected, 1. That in the caſe 
at bar it hould be intended in law, that the deed was inrolled 
the firſt day of the ſaid Eaſter term, for the term as to divers 
purpoſes is but one (4) day in law, and eo patius, becauſe it 
doth not appear by the record what day of the term the 
deed was enrolled, but generally Term” Paſch', and there- 
fore it ſhould be intended to be inro!led the firſt day 
of the term, 2. It was objected, that records (tor the 
avoiding of infiniteneis, which the law abhors) are io 
high aud ſacred that they import in themſelves inviolable 
truth, which if any dare to deny, the law attributes ſo great 
honour and credit to them that they ſhall be (e) tried only 
by chemſelves, and not by the country: but if this aver- 
ment ſhould be ſuſfeted, then the effect and validity of the 
record would be tried by the country, which would be a- 
gainſt the rule of law. 3. It was objected, that it would 
be miſchievous to allow of ſuch nice averments, and trench 
to the diſinheriſon of many to draw in queſtion the time of 
all inrollments of bargains and ſales ; for if the beginning 
of the term was within the ſix months, and the end thereof 
aſter the fix months, by ſuch averment aſter long poſſeſſion, 
when witneſſes are dead, the eſtate of the land might be 
drawn in queſtion, which woald be a perilous and dangerous 
precedent, and eſpecially in thele days, in which ſubornation 
of pe: jury abounds: but it was refolved per tat” curiam, that 
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the (// averment was good and lawiul. And as to the ſirſt ob- r and. 286. 


jegtion, it was anſwered and refolved by the court, that it is 
true, that it ſhould be intended by preſumption in law, that 
the 
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the deed was inrolled the firſt day of the term: but (a) „a. 
bit preſumptio donec probetur in contrarium. And becauſe the 
plaintiff has by his (5) demurrer confeſſed the inrollment to 
be after the fine, for this cauſe the preſumption vaniſhes 
and becomes 'of no force, and the mutual conſent and con- 
feſſion of both parties ſhall ſland. As to the ſecond objec- 
tion, it was anſwered and reſolved by the court, that it is 
true that (c) records import in themſelves truth, and conclude 
all men from denying any thing appearing within the record, 
as antedate, &c. Vide 37 H. 6. 21. b. Plow, Com. 7 & 8 
Eliz. Dyer 242. But to take (4) averment which ſtands with 
the record, and which doth not impugn any thing apparent 
within the record, the law doth well admit and allow: as a- 
gainſt a fine (e) upon releaſe, to ſay that the conuſee had no- 
thing at the time of the fine levied, as it is held in 16 H. 7. 
5. b. So againſt the King's letters patent under the Great 
Seal ſhewed in court, none can deny them, but non (/) con- 
ceſſit per pred” literas patentes, is a good plea, for although there 
be ſuch letters patent, yet perhaps nothing paſs by them, and 
ſo per conſequens non conceſſit. And although (g) inrollment, 
or other matter of record ſhall not be tried per pars, yet the 
time when the inrollment was made ſhall be tried per pats, 
for the inrollment itſelf ſhall never be drawn in queſtion {for 


that is agreed by both parties) but only the time of it, as in 


the other caſe, where one pleads a grant of the King by his 
letters patent under the Great Seal, and the other pleads c 
conceſſit by the ſame letters patent, in that caſe the letters pa- 
tent are confeſſed, but the effect and operation of them is de- 
nied, and therefore the trial ſhall not be where the letters pa- 
tent bear date, but where the lands () lie, as it was adjudged, 
So if (i) profeſſion is denied, it ſhall be tried by the Spiritual 
Court, but if the time of the 18 is in iflue, it ſhall be 
tried by the country, as it is held in 9 H. 7. 2. As to the 
third objeCtion, it was anſwered and reſolved per tot” cur”, that 
if ſuch averment ſhould not be admitted, great injuſtice 
would be protected, and great inconvenience enſue on the 
other ſide ; for ſuppoſe (as hath been ſaid) that the beginning 
of the term is only within the {ix months, and in truth the in- 
rollment was towards the end, out of the fix months, if ſuch 
averment ſhall not be received, the bargainor would be diſin- 
herited againſt truth and juſtice, and no inconvenience can riſe 
on the other ſide, for the preſumption of the law (as has been 
ſaid) he who ſtrives to avoid the bargain, (4) ought to make 
manifeſt proof thereof, for acleri incumbit Aus [rebandt : and as 
to 
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to ſear of perjury, (a) nullum iniguym eft in jure preſumendum ; 
and theſe days are not to be tainted with ſuch infamy- of a- 
pundance of perjury, as has been ſurmiſed ; and common 
thoſe who have molt corrupt conſciences, are oftentimes — 
ſuſpicious, and complain moſt of the iniquity of the times. 

It was ſaid by ſome of the Juſtices, that if it be admitted 
that the inrollment ſhould be preſumed to be made in Quin- 
dena Paſche, and that at the ſame time the fine was alſo levied, 
that then the bargainee ſhould have (56) election to have the re- 
verſion by the one, or by the other: but in reſpect of the for- 
mer reſolutions, this point was not reſolved by the court. 
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BOROUGHE S's Cale 
Paſcb. 38 Elis. 


In the King's Bench. 


ETWEEN Boroughes and Taylor the cafe was; Queen 
Elizabeth made a leaſe for years, rendering rent payable 

at the receipt of her Exchequer at Weſtminſter, ſeu ad manus 
ballivorim ſeu receptorim, &c. with the uſual condition, to be 
void by nonpayment of the rent; and afterwards the Queen 
granted over the reverſion to another and his heirs, and whe- 


ther the patentee ſhould demand the rent to take advantage of 


the condition, was the queſtion, upon a ſpecial verdict. And 
it was moved, that the demand ought to be made at the re- 
ceipt of the Excheq. for that is the certain place appointed iu 


the leaſe, and prineipally becauſe Weſtm. is added, and there- 


FIT Lit. 201. 
8. Hard. 306. 


fore of necellity it ought to be demanded there and not upon 
the land; and although the reverſion is granted over, yet 
that does not alter the place where the rent ſhall. be paid; 
as if a common perſon makes a leaſe of his manor of D. 
rendering rent to be paid at his manor of Sale, with con- 
dition of re-entry, &c. for nonpayment, and afterwards he 
grants over the reverſion of the manor of D. yet the grantee 
ought to demand his. rent at the manor o 8. And al- 
though it 1s further ſaid, ſeu ad manus ballivorum ſeue receptorum, 
Sc. yet foraſmuch as it is for the benefit of the leſſee, and 
he has election either to pay it at a certain place, or to the 
bailiff or receiver of the leſſor, and foraſmuch as the ſaid 
words are words of abundance, for the (a) law implies 
them, although they were omitted, and becauſe the condition 
is here penal to the leſſee that he ſhall loſe his intereſt, for theſe 
reaſons the law requires that the patentee ought to make 
demand upon the land, and not elſewhere. And there- 
fore if a common perſon makes a leaſe for years of the 
manor of D. rendering rent at his manor of Sale, with 
condition of re-entry, if the rent be not paid at the place 

aſorcſaid, 


1 
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aforeſaid, or to the hands of the leſſor himſelf, in that caſe for 
the reaſons aforeſaid, the demand ought to be made at the ma- 
nor of Sale, and chiefly becauſe the ſaid words are abundant, 
and no more than the law, without them, would have implied, 
wherefore it was ſtrongly urged and concluded, that, in the caſe 
at bar, the demand ought to be made at Weltminſter, at the 
place where the receipt of the Queen's Exchequer is kept : but 
it was adjudged by Popham C. J. Clench, Gawdy, and Fen- 
ner, Juſtices, that in the ſaid caſe the demand ought to be 
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made upon the (a) land; and in this caſe divers points were (a) Goldfb. 124. 


unanimouſly reſolved by the court. 1. That if in cafe of a 


common perſon, the rent reſerved upon the demiſe be payable 


at a (6b) place out of the land, that he who will take advantage C Lit. 201. b. 
202, 210. d. 


of a condition for non-payment of ſuch rent, ought to demand 
the rent at the place where it is appointed to be paid ; for the 
limitation of the payment of the rent off from the land, doth 
not alter the nature or quality of the rent, nor of any thing 
incident to it, but it is, to all intents, a rent iſſuing out of the 
land, and not a ſum in groſs, for it ſhall paſs with the rever- 
ſion as incident to it, and ſhall be ſuſpended by entry of the 
leſſor into any part of the land leaſed, and ſhall be appor- 
tioned by recovery of part in waſte, or entry into part for for- 
ſeiture, &c. and ſhall have all other qualities of a rent in the 
{ame manner as if it had been payable upon the land; and there- 
ſore the opinion in Kidwelly's caſe, in Plow. Com. 70. that 
he in the reverſion may enter for non-payment of ſuch rent 
without any (c) demand made, was utterly denied by the 
whole court in this caſe; and the Juſtices faid, that it had 
oftentimes been adjudged to the cont. 2. When the Q. makes 
a leaſe for years, rendering rent with condition ut ſupra, the 

. ſhall take advantage of the condition (4) without any 
demand ; but when ſhe prants the reverfion over, her gran- 
tee ſhall not take advantage of the condition (e) without 
demand ; for the reaſon that the Q. ſhall take advantage of 
the condition without demand, was not in reſpeQt of the 
nature or quality of the rent, or that the law adjudges, 
that ſuch rent reſerved to the Q. was not mninò demand- 
able, but that the lefſee in ſuch caſe ought to do the firſt 
act, /c. either to pay or tender the rent; for it was reſolved 
by the court, that as long as the reverſion and rent conti- 
nue in the Q. the law diſpenſes with the demand as a thing 
indecent, and againſt the dignity of the Q. to attend upon her 
ſubject to make a demand of him; but the law (which al- 


ways requires that decorum and conveniency be obſerved) ap- 


points the ſubject to attend upon his ſovereign, and in ſuch 

caſe to do the firſt act, although it be in cafe of a condition, 

which trenches to the deſtruftion of his eſtate, but this is but 

2 perſonal prerogative annexed to the perſon of the K. and not 

in reſpect of the nature or 2 of che rent; and therefore 
2 


Hard. 306. 
Cr. Elis. 167, 
415, 462. 


(5) Co. Lit, 153 « 
a. 202. 2, 

1 Roll. 459. 

2 Roll. = 
Cro. Car. 508. 
2 Jones 33. 


(c) Dy. 68. pl. 2 4. 
24, 329. pl. 12. 
Moor 598. 


(4) Latch. 28. 
Moor 210, 296, 
Co. 56. a. b. 
85 Co. Lit. 201. 

b. 
Plowd. 213. b. 
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Boxovenks's Caſe, Part IV. 
if he grants the reverſion over, the grantee ſhall not take ad- 


vantage of the condition without demand made of the rent. 


fa) Co. Lit. 201. 
b. 


(>) 5 Co. 17. a. 
3 Co. 56. b. 145 
a, 10 Co. 39. a. 
11 Co. ba. a. 

1 Roll. Rep. 310. 
2 Roll. Rep 393. 
Latch. 285. 
Palm. 433, 437. 
Wing. Max.2 35. 
Co. Lit. 191, A. 
205. a. 

Lit. Rep. 111. 
2 Inſt. 365. 

2 Sand. 351. 

2 Bulitr. 133. 

1 Md Rep.199. 
Hard, 92, 

H-b. 170. 

(c) Lit. ſect. 331. 
Co. Lit. 204. b. 
1 Jones 135. 
(4) 2 Roll. Rep. 
. 

Co. Lit. 191. a. 
2 Roll. 150. 


(e) Gvldib. 124. 


 Cro. El. 462. 


Co. Lit. 201. b. 
72 Co. Lit. 201. 
b. Hard. 306. 


(z) Cro. El. 462. 


The 3d point (the great doubt of the caſe) which was reſoly- 
ed, was, that in this caſe the patentee ought to (a) demand 
the rent upon the land ; and their principal reaſon was ground- 
ed uporrarule in law, ſc. that the expreſſion of a claufe which 
the law implies, works nothing, (5) expreſſis eorum gue tacit? 
inſunt nihil operatur & expreſſa non proſunt, que nen expreſſa 
proderunt : and yet as (c) Littleton ſaith, it is well done to put 
in ſuch clauſes to declare and expreſs to laymen which have 
no knowledge of the law, what the law requires in ſuch 
caſes: as in 30 Aft. 8. a leaſe is made to two for term of their 
Hves, (this clauſe being added and expreſſed, & diutius (d) 
eorum viventi) and afterwards they made partition, and one 
died, and he in the reverſion entered, and his entry adjudged 
lawful notwithſtanding the ſaid words, & dliutius eorum vivent!, 
for without them fo much was facitè implied by the law. Vid 
17 E. 3. 7. John Hull's caſe. 27 H. 8. tit. Office. Br. 17. in 
caſe of an act of parliament, 2 H. 7. 9. in caſe of a /iberate, 
Plow. Com. 486 & 545. And it was reſolved, that if the 
King makes a leaſe for years rendering rent, without appoint- 
ing any place, or to whoſe hands it ſhall be paid, the leſſee 
may by law pay it either at the receipt of the Exchequer, or 
to the hands of the King's Bailiffs or Receivers, which the 
King has authorized to ſuch purpoſe. And therefore the ſpe- 
cial and uſual limitation of payment of rent in ſuch caſcs at the 
receipt of the (-) Exchequer, or to the hands of the King's 
Bailiſfs or Receivers, &c. imports no more than the law with- 
out it would have /) implied, and therefore nihil aperatur 
thereby; and although the ſaid clauſe is ad receptum ſcaccarii, 
Sc. apud Il im yet it being affirmative and declaratory, it is 
not neceilary that the receipt be held at Weſtm', for if the re- 
ceipt of the Exchequer be held at another (g) place, the rent 
is to be paid there; for as to this point, the law would have 
implied that which is expreſfed, /c. at Weſtm. and more, /c. at 
whatſoever other place the receipt be kept: then, in the prin- 
cipal caſe, if the rent had been reſerved generally, the patentee 
ought to have demanded it upon the land, & per conſeguens ſo 
ought it to be done in the caſe at bar. And it was ſaid, as 
the law has appointed the receipt of the Exchequer to be the 
place where che King's revenues ſhall be received, ſo in the 
caſe of a common perion, the law has appointed a place where 
his rent (if no other place by mutual agreement of the parties 
be appointed) ſhall be paid, and that is, upon the land de- 
miſed, and there he ought to make a demand of it, 
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8 PAL M E R's Caſe. 
i Hil, 39 Eliz. 


ſy In the King's Bench. 


Brun Palmer, plaintiff, and Umphrey, defendant, Cold. 172. 17;. 

in the King's Bench, it was reſolved per totam curiam, Cr. El. 584. 

that if a Fieri ſacias comes to the Sheriff to levy the money of — 

the goods and chattels of the defendant, and the Sheriff, by Moor 203. pl. 

writing, reciting that the defendant has a term for years {and 976. 

ſhews what) and ſuppoſing that it began 2 & 3 Phil. & Mar. 

(as it was in the caſe at bar) where in truth the term began 

3 & 4 Phil. & Mar, ſells the ſame term, the ſale is void, for 

there is no ſuch (a) term: but notwithſtanding this falſe re- (% cr. Car. 

cital, if the Sheriff ſells alſo all the intereſt which the defend- 399. 

ant has in the ſaid land (as alſo in the caſe at bar he did) this 

ſale is good. And Popham, Chief Juitice, ſail, in this very 

court, anno 26 El. between Sir George (4) Sydnam and (% Golith. 172, 

Rolles, the caſe was ſuch ; the Sheriff in the like cafe re- {73;, 3. 

citing that Rolles had a term of a parſonage pro termino diver- . 

forum annorum adtunc ventur, ſold it by force of a #ieri facias .V 

to another, and it was adjudged good enough. For by com- 

mon intendment the Sheriff cannot have preciſe knowledge 

of the certainty of the beginning, and the certainty of the 

end of the term ; but if he takes upon him to recite the 

term, and (c) miſrecites it, and ſells the ſame term, it is (% Codb. 433. 

void; but if he ſells all the (4) intereſt that the defend- Gn 7 

dant has in the land, it is good enough, notwithſtanding Cr. El. 584. "9 

the miſrecital as is aforeſaid. And fo obſerve the cifierence 

between the ſale of a term, and an extent of a term, for 

accordingly it was adjudged, M. 32 & 33 Eliz. in ſcuccario, 

that where it was found by inquiſition that the Queen's 

(e) debtor was poſſeſſed of certain lands pro termine guo- (e) Leon. 121. 

rundum annorum adtunc ventur' that this inquiſition was 3 Eon. 204. 

zalyſhcient, for a term cannot be extended without 5 59 51. 
2 3 ſhewing 


(a) Cr, Fl. 584. 
C ro. Jac. 569. 
Antes 67. a. 

2 Inſt. 396. 
Dyer 100. pl.91. 
2 Bulſtr. 97. 
Dall. 28. pl. 1. 
Goldſb. 173. 
(6) Hob. 93,217. 
2 Co. 108. a. 
11 Co. 39. a. 
Cro. Jac. 188, 
232, 381. 

3 Bulſtr. 55 

2 Brownl. 57. 

1 Roll. Rep. 
222, 261. 

2 Rol. 595. 
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ſhewing the beginning and certainty of the term, and the 
reaſon is this, becauſe after the debt ſatisfied, the party is to 
have his term again, if any part of it remains, which ought 
to appear, and thereupon the party may have remedy to re- 
move the hands of the Queen, or other perſon: but in the 
caſe of a ſale upon the Fieri facias, the Sheriff may ſell all the 
intereſt or term which the defendant has in ſuch land, and 
never mention it in his return, but generally, guod fieri fecit 
de þanis & catallis, &c. But if the execution in the principal 
caſe ſhould be levied, it would tend to the ruin of a poor 
man who made great complaint to the court; the Attorney- 
General coming into the court at the requeſt of the poor 
man, peruſed the record, and thereby found that the execution 
was by force of an Elegit, which ought to have been made by 
inquiſition, for the ſtatute of Weſtm. 2. cap. 18. which gives 
the Elegit, provides, quod vicecom' liberet ei omnia catalla, Cc. 
& medietatem terræ ſuæ, quouſque debitum fuerit levatum per ra- 
tionabile pretium (which refers to chattels) & extentum, which 
refers to land, and rationabile pretium, and extent ought to be 
found by (a) inquiſition and verdict, for that is implied in law, 
and the court (will adjudge) as the law appoints, although it 
be not ſo expreſſed, vide 10 E. 4. 11, 7 R. 2. Barr 241. 
(% Proof is intended trial by verdict, and the words of the 
writ of Elegit are according to the ſaid ſtatute, and therewith 
agrees 2 Mar. (c) Dyer 100. that the extent and appriſement 
ought to be per ſacramentum duodecim, and not by the Sheriff, 
and many precedents; and becauſe the term was miſtaken in 
the inquiſition, and the term ſo miſtaken was appriſed by it, 
and the Sheriff could not ſell any term but that only which was 
appriſed by the jurors of the inquiſition, he therefore moved 
the court, that the ſaid ſale was utterly void, and ſo was the o- 
pinion of the whole court: and judgment given accordingly, 


1 Sid. 313. Moor 312. pl. 253.181. pl. 422, $45. pl. 1740. $88. pl. 1250. Perk. ſect. 791. 3 Inſt. 58% 
Br, Condition 151. (c) Goldsb. 173. Cr. El. 584, 735 Dy. ICO, pl. 71. 2 laſt. 396. 2 Bulſtr. 97. 


HOLLAN D's Cafe. 
Trin. 39 Eliz, 
In the King's Bench. 


ILLIAM ARMIGER plaintiff in prohibition a- 

gainſt William Holland, parſon of Northcreak in the 
county of Norfolk, and declared, that Matthew Biſhop of 
Canterbury collated by lapſe John Meye to the ſaid church of 
Northcreak, who was therein inducted, and further had the 
moiety of the church of Darsfield in the county of York, and 


afterwards, 17 Auguſli, anno 19 Eliz. he was nominated and 


elected to be Biſhop of Carliſle; after which election, and 
before conſecration and inſtallation into the ſaid biſhoprick, 
ſeal. 18 Auguſti, anno 19 Eliz. the Queen by her letters patent, 
de gratia ſua ſpeciali, ac ex certa ſcientia, & mero motu ſuis con- 
ceſſit, & licentiam & pote/latem dedit prefat' F. Meye, quod ipſe 
in ipſam eccleſiæ cathedralis Carl” conſecrat” procuret & ob- 
tineret ; necnon realem, adtualem & corporalem peſſeſſionem, 
c. recipere & obtinere, nthilominus præd medietat dicta rector 
de Darsfield, ac rectoriam de Northcreak, una cum ditto epiſc 
guamdiu eidem epiſcopat” preeſſet, retinere & poſſid', ac fructus 


1s 


Moor 542, $4$+ 
Cra. El. 601. 
Dav. 77, 78. 
Hob. 156. 

2 Brownl. 46. 

2 Roll.Rep.4g34 


& emolumenta inde quamdiu eidem epiſcopat precfſet in ſues 


troprios uſus convertere, &c, And afterwards 29 Sept. anno 
19 Eliz. the ſaid John Meye was conſecrated and inſtalled 
into the ſaid biſhoprick, and was, and yet is Biſhop of the 
ſame ſee: and the plaintiff claimed a leaſe for yours in 
the ſaid rectory of Northcreak by force of a demiſe made 
by indenture by the ſaid Biſhop, 1 Maii, anno 20 Eliz. for a 
term of years yet enduring ; and that the defendant being 
now lately preſented by lapſe by the Queen, 3 
ſaid letters patent of the Queen made to the ſaid J. Meye 


were void, ſued for tithes in the Spiritual Court, &c. And 


the def. pro conſultatione habenda ſaid, that the ſaid church 
of Northcreak at the time of the induction of the ſaid J. Meye 
was, and yet is benefic” cum cura animarum, & ultra annuum 
valorem 81. viz. $1. 10s. And afterwards the ſaid J. Meye 
(o) accepted the moiety of the faid church of Darsfield, and 
Was inſtituted and inducted thereto, and the pleading was, 


24 


ad 


(a) I Sid, 163. 


(a) Co. Lit. 7. 
b. 10 Co. 136. 


(2) Dav. 69. a. 
oſtea 78. b. 
1 

2 Brownl, 45. 


Dav. 79. 

(c) Moor 542, 
CTrxc, Ei 601. 

4 Co. 79. b. 
Civ, Car. 357, 
476. Hetl. 125, 
Lit. Kip. 239. 
Co. Lit 120. . 
2 Roll 2. 
Pr, & Stud, lib. 
2. cap. 31. F. 
N. B. 24. L. 

1 Jones 404 

2 Brcwnl 45,46. 
Vauf han21, 
Hob. 166. 
(4) F. N. B. 35. 
H. Poſtea 79. b. 
6 Co. 39. b. 
Gold-. 141, 

2 Wilſon 174, 
175, 176, &c. 
3 Burro. 1504, 
3505, 1506, &c, 


Poſtea 79. a, 
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ad (a) medietat recteriæ, where it ſhould be ad rector medie- 
tatis, Sc. (but the court took it to be all one in effect) and 
that the faid church of D. fuit beneficium cum cura animarum, 
and confeſſed the ſaid letters patent prout ; and concluded that 
pretextu præmiſſorum, the church of Northcreak became void, 
and title to preſent by lapſe devolved to the Queen, who pre- 
ſented the def. to it 15 Feb. 1592, and made no mention of 
the act of (5) 21 H. 8. cap. 13. in his plea; and upon 
this plea the plaintiff demurred in law. And in this caſe 
two points were reſolved. 1. That before the ſtatute of 21 
H. 8 cap. 13. if one had a benetice with cure, and accept- 
ed another benefice with cure, that the firſt benefice was (c) 
void, but it vras not an avoidance by the common law, but by 
the conſtitution of the Pope, of which avoidance the patron 
might take notice if he would, and might preſent if he would 
without any deprivation ; but becauſe the avoidance accrued 
by the eccleſiaſtical law, no lapſe incurred without (d) no- 
tice, as upon deprivation or reſignation, and yet the patron 
might preſent, and take upon him notice if he would; fo 
that for the benefit of the patron the church is void in the 
principal caſe, but not for his diſadvantage : and according 
to this difference it is adjudged in Hil. 24 E. 3. 35 that in 
a Quare impedit brought by the rag þ againſt the Biſhop of 
Worceſter, it was a good title for the King that the predeceſſor 
of the Biſhop preſented to the ſame church one A. who after- 
wards accepted another benefice, by which acceptance the 
church in queſtion was void, and remained void till the tem- 
poralties of the Biſhop came to the King's hands; and ſo it 
belonged to him, &c. And the go upon this title by a- 
ward of the court had a writ to the Biſhop, which proves that 
the church was void in fact without any deprivation, to which 
the K. might by law preſent his clerk ; and therewith agree 
the books in 9g (e) E. 3. 22. a. 10 E. 3. 1. 14 H. 7. 28. b. 
14 H. 8. 17. a. F. N. B. 34.1. Et dictum e in 10 E. 3. 1. 
that in ſuch caſes both churches ſhall be void, and by Parn- 
ing, the conſtitution of plurality is a general judgment, that 
ali ſhall be deprived who hold many benefices with cure above 
one month after the conſtitution, which binds ſtronger againſt 
them upon their privation than particular judgment of a certain 
perſon, for a particular deprivation may be avoided by appeal, 


and the other not. But ſome opinions are in 5 E. 3.9 &11 


(f) Cawlr 24. 
Co. 29. b. 
Cro Car, 357. 
Eyer 


H.4 37. that the church is not void without deprivation ; 
but that may be underſtood for the diſadvantage of the pa- 
tron, but for his advantage it is void as is aforeſaid ; and fo 
all the books are well reconciled, fo that the ſtatute of 21 H.8. 
is in this point but a confirmation and affirmance of the 
law before: but now foraſmuch as it is affirmed by act 
of parliament, if the firſt benefice be of the value of 81. 
per ann. the patron at his /) peril ought to preſent to — 

r 
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for inaſmuch as to an avoidance by parliament every one is 3 Co. 28, 137, 
party, every one ought to take notice of it at his peril ; but F© 5 Co. —_— 
otherwiſe, if the firſt church be not of the yearly value of 81. 78. b. Fitegib, 
for then it is void merely by the eccleſiaſtical law, whereof 45. 2 Lev. 181. 
the patron need not take notice at his peril as is aforeſaid, 2 354» 
2. It was reſolved per tat” curiam, that the ſaid act of (a) 21 Hl. i 
8. was ſuch a general act, that the Judges (although it be not Cr. El. 601. 
ſet forth in pleading by the party) ought to take notice of it war pla. 337- 
ex officio. Nota reader, the rule of the law is, that of general , Bad. aft 
ſtatutes the Judges ought to take notice, although they be 2 Roll. 466. 
not pleaded, otherwiſe of ſpecial or particular ſtatutes : and 
for the better underſtanding of your books in this point, and 
which ſhall be faid in judgment of law ftatutum generale, and 
which is /atutum ſpeciale, it is to be known, that generale Cb. (5)DoRt. pla, 
dicitur a genere, & ſpeciale a ſpecie; and there are genus, ſpe- 339. 
cies, & individua : know that ſpirituality is genus, biſhoprick, 
deanery, &c. are ſpecies, and biſhoprick or deanery of Nor- 
wich, individuum, fic dif?” quia in (c) partes dividi neguit. And (e] Dod. pl.336. 
therefore it was reſolved in the caſe at bar, that foraſmuch as 
the act of 21 H. 8. concerns the whole ſpirituality in general, 
it was a general act whereof the Judges ought to take notice. 
And Paſch. 31 Eliz, Rot. 514. it was adjudged between Clay- 
| (4) and Carter in C. B. and affirmed by writ of error in (4) Poſtea 120. 

R. Hil. 32 Eliz. Rot. 791. that the act of 18 Eliz. cap. 6. b. Moor 593. 
concerning colleges in the two Univerſities, and the colleges BA 39% 
of Eaton and Wincheſter was a particular act whereof the Sas. n 
Judges ſhall not take notice. But the ſtatute of (e) 13 Eliz. 1 And. 248, 
cap. 10. and 18 Eliz, cap. 11. concerning Colleges, Deans 24% #&: 20 b. 
and Chapters, Hoſpitals, Parſon, Vicar, or any other having NG oo arg 
any ſpirituul or eccleſiaſtical living, are general acts, whereof Dyer 27. b. pl. 
the Judges ſhall take notice, which caſe is like the cafe at 135 2 
the bar. But it was adjudged Trin. 30 Eliz. in B. R. be- Do@. pL $35 * 
tween Elmer Biſhop of London, and Gate, for the ſcite and Ney 124. 
demeſnes of the manor of Draiton in the county of Middle- * _ acd. 
ſex, that the ſtatute of (/) r Eliz. concerning Leaſes, &c. — Mok 
made by Biſhops, was a ſpecial act, becauſe it concerned the 87. a. pl. $7. fo. 
Biſhops only, who are but ſpecies of the ſpirituality, and Der 
therefore of ſuch ſpecial law the Judges ſhall not take conu- (// 2 — 
ſance if it be not pleaded; and therewith agrees 13 Edw. 4. Lit. Rep. 306. 
8. b. & ſic de ſimilibus : ſo this word (officer) is a general Per. E. 537. 
word or genus, (Sheriff) is a ſpecial word or ſpecies ; and &, ; veg 
Sheriff of Nortolk 85 individuum and 8 the ſtatute of — 59, bo, 
W. 1. cap. 26. (g) by which it is enacted, That no Sh:riff, owd. 65. a. 
nor other the King's Officer, take any reward to de 15 (2) boa. ph 


efficey 


1——— 


(a) Plowd. 65.2. 


1 Sid. 23, 24, 
356 Doct. pl. 
337. Hob. 13. 
Moor 468. 


2 Sand. 154,155. 


3 Co. 59. b. 
Cro. El. 460. 
1 Vent 85. 
(65) DoR. pl. 
337. Dyer 27, 


pl. 179. 
(c) Doct, pl. 337. 


(4) Doct. pl. 
338. 


e) 5 Co. 5 b. 
Br. Pariiam, 61. 


(f) 5 Co. 5. b. 
Br, Parl. 35 


(z) Dod. pl. 338. 
(Y DoQ. pl. 338. 


(i) Doct. pl. 338. 


(k) Doct. pl. 338. 
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office, but ſhall be paid of that which they take of the King, is a 
general act, becauſe it extends to ofhcers in general : but the 
ſtatute of (a) 23 H. 6. cap. 10 which extends only to Sheriffs, 
is but a particular and ſpecial act, as it is held 3 Ma. Dy.119. 
a. So myſtery or trade is a general word, trade of grocery 1s 
ſpecial, and this grocer by name is mdividuum: and therefore 
acts of parliament concerning myſteries or trades, are general 
acts: but an act of parliament concerning the trade of (6) gro- 
cery 1s a ſpecial act, as it is ſaid 28 H. 8. Dyer 27. becauſe 
the trade of grocers contains under it but individua, or ſingu- 
lar perſons, as this or that grocer by name, vide 10 E. 4. 7. a. 
The ſtatute of Marlebridge, cap. 3. Non (c) ideo puniatur do- 
minus per redemptionem, is a general law for the reaſons afore- 
ſaid, for this word ſeignior is a general word. But an act con- 
cerning all the nobility, (4) or Lords of the Parliament, or 
all the Biſhops of England, or all corporations made by King 
H. 6. are ſpecial and particular acts for the cauſes aforeſaid, 
as it is held in the caſe of the Lord Say, in 1 3 E. 4. 8. b. 
Know reader, if an act is ſpecial which extends ad ſpectes ; 
a multo fortiort, it is ſpecial or particular which extends ad 
individua : Vide (e) 14 E. 4. 1. a. & 43 (f) Al. 29. So obſerve 
what act as to perſens is general, and what not. Now know, 
that although the matter is ſpecial, ſo that under it there are 
but individua, yet if it is general as to perſons, thereof the 
Judges ſhall take conuſance; but if the act concerns ali- 
quod ſingulare ſeu individuum, although it is general as to 
perſons, yet the Judges ſhall not take conuſance thereof : 
as appeal is a ſpecial action, and contained under this ge- 
neral word writ; and yet the ſtatute of Magna Charta, 
cap. 34. which concerns (g) appeals, is general, and the 
Judges ought to take notice thereof, as it is held in 10 E. 
4. 7. a. But if an act was made that no (+) appeal ſhall 
be brought of the death of J. 8. this act is particular, cauſa 
guar ſupra : lo the act of Magna Charta, cap. 25. of Waſte, 
(i) W. 2. cap. 25. concerning aſſiſes, and cap. 18. concern- 
ing aſſiſe by tenant by Elegit, cap. 41. concerning contra for- 
mam collationis ; 23 H. 8. of Attaint & fimilia, are general 
laws, although they concern ſpecial actions; the ſame law, 
4 H. 7. cap. 17. and Merton, cap. 6. of (4) Wards, & /ic de 
ceteris : but although the act as to perſons is general, but 
the matter thereof concerns individua, or ſingular things, as 
any (!) particular manor, or houſe, &c. or all the manors, 
houſes, &c. which are in one or ſundry particular towns, or 
in one or divers particular counties; theſe are ſuch par- 
ticular acts, whereot the Judges ſhall not take conuſance, 
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if they be not pleaded or alledged by the party; but of every 

act (although the matter thereof concerns indiuidua, or ſingu- Hob. 226. Dock. 

lar things, yet) if they touch the King, the Judges ex officio pie. 33h, * 

ought to take conuſance, for every ſubject has intereſt in the 138. bv. 

| Ring, as in the head of the commonwealth ; and as the in- Antes 13. . 
ferior members cannot eſtrange themſelves from the actions . * 

and paſſions of the head, no leſs can any ſubject eſtrange him- Jenk. Ceat 31g. 

ſelf from any thing which touches or concerns the King, their 

ſupreme head. Vide Plow. Com. in the Lord Barkley's caſe. 

Vide for theſe matters, 21 E. 4. 59. a. 37 H. 6. 15. & Plow. 

Com. in Wimbiſh's caſe 53. And Tanfield, Godfrey, and 

others, were of counſel with the plaintiff, and Coke and 


Houghton with the defendant. 


> 
ww a 


Dav. 44. b. 
Lane 21. 

Jenk. Cent. 273. 
3 Bulſtr. 71. 
Hob. 15. 


Part IV. 


The CASE of 


CORPORATIONS. 


= — 22 


Mich. 40 & 41 Eliz. 


N this term at Serjeant's Inn in Fleet- ſtreet, it was de- 
manded of the Chief Juſtices, Popham and Anderſon, 
Periam, Chief Baron, and the other Juſtices, that 
where divers cities, boroughs and towns, are incorporated by 
charters, ſome by the name of Mayor and Commonalty, or 
Mayor and Burgeſſes. &c. or Bailiffs and Burgeſſes, &c. or 
Aldermen and Burgeſſes, &c. or Provoſt, or Reve and Burgeſſ- 
es, or the like. And in the ſaid charters it is preſcribed, 
that the Mayors, Bailiffs, Aldermen, Provoſts, &c. ſhall 
be choſen by the Commonalty or Burgeſſes, &c. If the 
ancient and uſual elections of Mayors, Bailiffs, Provoſts, 
&c. by certain ſelected number of the principal of the Com- 
monalty, or Burgeſſes, commonly called the Common Coun- 


cil, or by ſuch like name, and not in general by the 


whole Commonalty or Burgeſſes, nor by ſo many of them 
as would come to the election, were goad in law, foraſ- 
much as by the words of charters, the election ſhould be 
indefinitely by the Commonalty, or by the Burgeſſes, which 
is as much as to ſay by all the Commonalty, or all the Bur- 
geſſes, &c. Which queſtion being of great importance 
and conſequence, was referred by the Lords of the Council 
to the Juſtices, to know the law in this caſe, becauſe di- 
vers attempts were of late in divers corporations, contrary 
to the, ancient uſage to make popular elections: and it 
was reſolved by the Juſtices, upon great deliberation and 
conference had amongſt themſelves, that ſuch ancient and 
uſual elections were good and well warranted by their char- 
ters, and by the law alſo; for in every of their charters they 
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have power given them to make laws, ordinances, and con- Jenk. Cent. 273, 


ſtitutions, for the better government and order of their cities 
or boroughs, &c. by force of which, and for avoiding of popular 
confuſion, they by their common aſſent conſtitute and ordain, 
that the Mayor or Bailiffs, or other principal officers, ſhall 
be elected by a ſelected number of the principal of the Com- 
monalty, or of the Burgeſſes, as is aforeſaid, and preſcribe alſo 
how ſuch ſelected number ſhall be choſen, and ſuch ordi- 
nance and conſtitution was reſolved to be good and allowable, 
and agreeable with the law and their charters, for avoiding of 
popular diforder and confuſion : and although now ſuch con- 
{titution or ordinance cannot be ſhewed, yet it ſhall be pre- 
ſumed and intended in reſpect of ſuch ſpecial manner of an- 
cient and continual election (which ſpecial election could not 
begin without common conſent) that at firſt ſuch ordinance 
or conſtitution was made, ſuch reverend reſpect the law attri- 
butes to ancient and continual allowance and ufage, although 
it began within time of memory : mos retinendus eft fideliſſimæ 
vetuſlatis; que præter conſuetudinem & morem majorum fiunt, 
negue placent, neque recta videntur ; & frequentia attis multum 
operatur. And according to this reſolution the ancient and 
continual uſages have been in London, Norwich, and other 
ancient cities and corporations, and God forbid that they 
ſhou'd be now innovated or altered, for many and great incon- 
veniences will thereupon ariſe, all which the law has well 
prevented, as appears by this reſolution. 


[When a corporation is deſtroyed, the lands revert to the 


crown, who is their founder and patron. See Whitlock's 


Anna's, 351.] 
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Co. Eat. 203. 
pl. 9 


Jenk.Cent, 273. 


Mo. 434, 435, 
&. Goldſb. 162, 


163, &c. 
Vaugh. 21. 
2 Roll. Rep. 453. 


Lit. Rep. 304. 


(a) Antes 75. b. 
Poſtea 89. b. 
117. a. 

21 H. 8. cap. 13. 


Part IV. 


DVG B 's Caſe. 
Hil. 41 Eliz. 
In the King's Bench. 


ETWEEN Richard Robins, plaintiff, in Ejeftione firme, 
for parcel of the glebe of the rectory of Horton in comitat* 
Lincoln, on a demiſe made to him by Edward Wickman, 
Parſon there, and William Gerrard and John Prince, defen- 
dants : upon not-guilty pleaded, the jurors gave a ſpecial 
verdict to this effect; (which action began in the King's 
Bench, Hil. 38. Eliz. Rot. 781.) The ſaid rectory of Horton 
is a benefice with cure, and of the annual value of 81. & 
amplius, to which (the cure being void) George Digby, Eſq. 
patron thereof, did preſent Robert Merick his clerk, whs 
at his preſentment was admitted, inſtituted and inducted : 
and afterwards Queen Elizabeth, anno regni ſui 29, preſented 
the ſaid Merick to the church of Stanes in the county of 
Middleſex, which is a benefice with cure; to which church 
of Stanes the ſaid Merick was admitted and inſtituted, and 
before induction, Catherine, the late wife of the Lord Bo- 
roughe admitted and received by writing, under her ſeal the 
ſaid Merick to be her domeſtick chaplain, according to the 
form of the ſtatute, 21 H. 8. () And afterwards the Arch- 
biſhop of Canterbury, by his letters of diſpenſation z cum 
eodem Rob. Merick, ut una cum rectorid de Horton diaceſ. Lin- 
colnꝰ quam adtunc obtinuit, eccleſiam de Stanes dioceſ. Lond' re- 
cipere, & quoad vixerit retinere liberꝰ & licitt valeat, & paſſit, 
authoritate parliamenti gratios diſpenſavit : and afterwards the 
Q. by her letters patent under the Great Seal, ratified and 
confirmed the ſaid letters of diſpenfation : and afterwards 
the ſaid R. M. was inducted in the ſaid church of Stanes, viz. 
30 Aug. anno 29 El, And afterwards the Q. by lapſe, anno 33. 
preſent- 


V. 
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preſented the ſaid Edward Wickman to the church of Hor- 

ton, who was admitted, inſtituted and inducted, and demiſed 

to the plaintiff, upon whom the defendants, as ſervants of the 

faid Robert Merick, entered and ejected him; and if they 

were guilty or not, was the queſtion : and it was adjudged 

for the plaintiff, that the ſaid (a) diſpenſation came too late, () Jenk. Cent, 

becauſe it came after the inſtitution, tor by the inſtitution, ec- 5 „g. . 

cleſia plena & conſulta exiſtit againſt all perſons but againſt the Goldib. 166. 

King. And it is to be known, that every rectory conſiſts Moor 12. 

upon ſpiritualty and temporalty ; and as to the ſpiritualty, /c. _— 32• Fo 

cura animar', he is complete Parſon by the inſtitution ; for Heb. 51 8 

when the Biſhop, upon examination found, admits him able, 2 Wit:on. 193, 

then he inſtitutes him, and ſays, Inſlitus te ad tale beneficium, 8 49. 

& habere cur” animar of ſuch a pariſh, & (c) accipe cur tuam yo; 5 Bhs. » 

& meam, &c, Vide 33 H. 6. 13. But us to the temporalties, 1504 _ 

(4) as the glebe land, &c. he has no frechold in that till in- 5 * 49 

duction, vide Hare and Buckley's caſe. Plow. Com. 538. And 2 inf. 386. 

for the better underſtanding of our books, know reader, guad (e) Sidert. 427. 

per generale concilium * Lateranenſe tenium ſub Innocentio Papa 7 3 35% 

tertio, flatut" eft quod quicungue reciper? aiiquod benefic* habens 77 Ts 

cur” anumar* annex, fi prius tale benefic obtinebat, eo ſit jure ipſo 

(e) privatus, & ſi fort? illud retinere contenderit, alio etiam ſpo- (% > Rolls 360, 

lietur ; is quoque ad quem prioris ſpectat donatio, illud poſt recep- _ 

tation? alterius conſerat cui meritò viderit conferendum, and this 4 Co. 75. 

council was held anno Don” 1215. vide tom. 4. 221. c. 29. de 

multa by which it appears that by the acceptance of the (f) +) er. cur. 

ſecond benefice, the firſt is void ih jure, and the patron may 257. Antea fol. 

cho if he will: and upon this general council are the 75 I 
oks in (g) 9 L. 3. 22. a. 10 E. 3-1. (where the faid gene- pry. 75. be 

ral council is mentioned) 24 E. 3. 30. a. 11 Hf. 4 37. 14 l. 

7. 28. 14 H. 8. 17. F. N. B. 34.1. grounded. But now what 

ſhall be called an acceptance of a ſecond benefice with cure, 

within the ſaid act of (5) 21 H. 8. is the queſtion; and the (3) 21H. 8, 

doubt ariſes upon this, that although Merick by his inſtitu» © 25 

tion was Parſon as to the ſpirituality, /c. to celebrate di- 

vine ſervice and facraments, to preach and inſtru his pa- 

riſhioners in the true faith, yet he is not complete Parſon (for 

he wants his temporalties whereof he may live) till in- 

duction, and therefore he is not complete Parſon till in- 

duction, and the ſtatute is to be intended of a complete 

Parſon. 2. It was objected, thft although he ſhall be ſaid com- 

plete Parſon before induction, yet he has not a benefice with 

cure till he is inducted; for this word (benefice) as it was 


ſaid, implies profit -and benefit, which he cannot have till 


induction; and he who has beneficium ought to execute and 
facere officinm, but none can do his office without ſome 
benefit. 3. It was objected, that the ſaid act of 21 H. 8. 
doth not make the firſt beneſice void till induction, for the 
words are, And be inſtituted aud inducted in the a ; 
«Ko 


2 Wilſon. 193, 
194. 


Hob. 158. 


(a) Co. Lit. 344. 
a. Lane 20. 
Moor 12. 


(5) 3 Co, 30. b. 


(e) Antea 75 b. 
Dyer 237. a. 

25 5. 2. 327. Pl. 
7. 6 Co. 29. b. 
Cawly 23. b. 
(4 1 Jones 404. 
Hob 166. 

Cr. Car. 357. 

4 Co. 75. 

(e Antea 96. a. 
Doct. pl. 337» 

2 Roll. 45. 
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& of the ſame, &c,” But it was reſolved, that great incon- 
venience would enſue, if the firſt benefice ſhould not be void 
by the inſtitution to the ſecond benefice, by force of the ſaid 
conſtitution, for then one might be inſtituted to divers bene- 
fices with cure, the great cure and charge of which one could 
not diſcharge, and yet no other could be preſented to any of 
them which would be inconvenient ; and therefore vide tomo 
5. General Concilior pag. 368. cap. 64. Res ipſa loquitu? plura 
beneficia potiſſimum quibus animarum cur* ſubmiſſa gt, non ſine gravi 
eccliſiarum damno ab uno obtineri, cum unus in pluribus eccleſtis 
rite officia per ſolvere, aut rebus earum neceſſariam curam impendere 
nequeat ; whereby it appears, that the great miſchief before 
the ſaid council was, that thoſe who had plurality of benefices, 
could not diſcharge their paſtoral duties which belonged to 
their functions, which functions they had to all intents by the 
inſtitution before induction: and in judgment of our law, he 
who is inſtituted to a benefice has accepted it, for the church 
is full by the inſtitution beſore any induction. 2. It has been 
now lately adjudged in the Common Pleas, that where a 
clerk was preſented, (a) admitted and inſtituted to a bene- 
fice with cure above the value of 81. and afterwards and 
before induction to the firſt, he accepted another benefice 
with cure and is inducted to it; that the firſt is void by 
the ſtatute of 21 H. 8. for the words of the act are, If any 
&© perſon (6) having one benefice with cure, &c. accept and 
ec take another, &c.“ and he who is inſtituted to a beneſice, 
is ſaid in law to have accepted a benefice, and to have a be- 
nefice. And Popham, Chief Juſtice, ſaid, that although by 
the inſtitution to the ſecond benefice, the firſt is void by the 
eccleſiaſtical law, without any deprivation, or ſentence decla- 
ratory, yet no lapſe ſhall incur againſt the patron, unleſs (c) 
notice be given him, no more than if the church became 
void by refignation or privation, and yet the (4) patron 
may take notice if he will, and may preſent a&cording to 
the ſaid conſtitution ; but he is not forced to take notice at 
his peril, unleſs he is inducted: Duod fuil conceſſ per totam 
curiam. And then foraſmuch as the avoidance after induc- 
tion is declared by the act of 21 H. 8. (to (e) which every 
one is party) there he ought in ſuch cafe to take notice at 
his peril : but admitting that the firſt church was not 
void de facto by the inſtitution till the induction, yet for 
another cauſe the diſpenſation made comes too late, for the 
words of the act of 21 H. 8. are, © May purchaſe licence to re- 
« ceive and keep two benefices with cure of fouls,” and the 
words of the diſpenſation in the cafe at bar are reciper & retin' ; 
and foraſmuch as by his inſtitution, the church was full of him, he 
could not purchaſe licence to receive that which he had before, 


and the words are in the conjunctive, recip' & retin', ſo e 
co 
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could not retain that which he could not receive. And it ap- 

ars by the ſaid judgment in communi banco, that within the 
ſaid act of 21 H. 8. he who is only inſtituted, is ſaid to have a 
benefice with cure; and the queſtion, as to this point, was 
aſked of the other Juſtices and Barons of the Exchequer, and 
they all agreed, that the diſpenſation in the cale at bar 
came too late for the reaſons aforeſaid. And the Attorney- 
general, Tanfield, and Francis Moor, were of counſel with 
the plaintiff, and George Crook, Lawton, and others, with 
the defendant. 


L Nota, by the ſtat. 21 H. 8. ch. 13. a Marquis may 
retain fix chaplains, the Lord Treaſurer four, a Privy 
Counſellor three ; the Lord Treaſurer Pawlett was Marquis 
of Wincheſter, Lord Treaſurer, and a Privy Counſellor ; but 
it was adjudged that he could not retain thirteen chaplains by 
reaſon of all his offices, but only ſix; becauſe the attendance 
of chaplains relates to his natural perſon, and he has but one 
ſoul although he hath three offices. See Lord Bacon's argu- 
ment of Poſt-nati, fal. 24, 25.] 
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1 Saund. 58. N O K E Ss Caſe. 


Trin. 41 Eliz. 


Cr. El. 674. 675. ETWEEN Nokes, plaintiff, and James defendant, in 
2 Brownl. 213. debt on a bond, the caſe was ſuch : the defendant de- 
> 1. miſed to the plaintiff an houſe in London, by theſe words, 
= 5 cdemiſe, grant, &c.“ and the leſſor covenanted that the 
Skinner 160, leſſee ſhould enjoy the houſe during the term, without evic- 
tion by the leſſor, or any claiming under him; and the leſſor 

was bound to perform all covenants, grants, articles, and 

agreements, &c. in the indenture : the plaintiff granted his term 

over to a ſtranger. In debt upon this bond, the defendant 

pleaded performance of the covenants, & The plaintiff 

aſſigned the breach, that one Savery entered upon the aſſignee, 

and made a leaſe of ſeven years to one Ducke, if he ſhould 

fo long live, who brought Ejectione firme againſt the aſſignee, 

and recovered by verdict, and had execution ; upon which the 

defendant demurred in law. And the opinion of the court 

was ay2inſt the plaintiſ: and in this caſe theſe points were 

| reſolved: 1. That for this covenant in (a) law upon theſe 
(„ Hob. 22. words, “ demiſe, (4) grant, &c.“ the (c) aſſignee ſhall have 
Vaugh. 126. a writ of covenant, 9 Eliz, Dyer 257, agrees. 2. That for 


. this breach of the covenant in + law, the bond was forfeited, 
2 Brownl, 214, 

916. for he was bound to perform all covenants, grants, &c. 
Dyer 57. a. which extends as well to covenants in law, as to covenants in 


2 ** Fe. deed. 3. Although the recovery was by verdict, yet the 


Covenant 32. Plaintiff ought to have ſhewed that Savery had (4) an older 
qg Co. 63. 2. title, for otherwiſe the covenant in law was not broken, and 


3852 24856. becauſe he did not ſhew that, for this reaſon they reſolved 
Ye. 175- * againſt the plaintiff, 4. It was held by Popham, Chief Juſ- 


Cr. Jac. 23, 234+ tice, & totam curiam, that the ſaid expreſs covenant (e) qua- 
1 El. 67% lified the generality of the covenant in law, and reſtrained 
(3) a Roll.Rep, it by the mutual conſent of both parties, that it ſhould not 
6, 28, 287. extend further than the expreſs covenant, gria clauſa (f) 


2 * general nan refert” ad expreſſa, in this caſe, And ſo 
Hob. 35. Was 


D &. pl. 86. : 
- Fa 122. Cr. Jac. 315. Palm. 339. Moor $61. (e) Cr. Fl. 674, 864. Winch. 92, 3. Yelv, 


1c. 1 Bulſt. 3. 4. 2 Browul. 212. 213, 214. Cr. Jac. 234. Cr. El. $64. 1 Sid. 328. 1 Saund. 60, 
Lit. Rep. 64, 206. Vaugh. 126. Rem. 46 Co. Lit. 384. . (f) Aut 73. b. Lit, Rep. 345. 
Gee lung 550, Ed. 4+ 27- b. 1 Lev, 57. 
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was it now lately adjudged in (a) Hammond's caſe in this () Cr. El. 675, 

court. Vaugh. 126. 
Vide Reader 20 E. 3. Counterplea de garranty 7. it is ad- 

judged, that if a man leaſes for life rendering rent, (5) and (o. Lit. 3854.4. 

further binds himſelf and his heirs to warranty, here the ex- 

preſs warranty doth not toll the warranty in law, for if he in 

the reverſion grants over his reverſion, and the leſſee attorns, 

and afterwards is impleaded, he may (c) vouch the grantee (e) Co.Lit. 384.2. 

by the warranty in Jaw, or he may vouch the leſſor by the ex- 

preſs warranty; and therewith agrees 31 E. 3. Voucher 289. 

(d) where the caſe was, L. ſeiſed of 3 oxgangs of land leaſed (4) Cr. El, 675, 

by deed to C. for life, rendering rent and ſervices, and bound 

himſelf and his heirs to warranty, &c. and afterwards granted 

the reverſion to one R. &c. L. died, his wife brought a writ 

of dower againſt C. who vouched the heir of L. by force of 

the expreſs warranty, And there Howard C. J. ſaid, if ſhe 

had two warranties, ſhe may chooſe which ſhe will ; but 

nota, in both the ſaid caſes the warranty in law, and the ex- 

preſs warranty were general. And I heard the Lord Dyer, 

and the whole court of Common Pleas, Hill. 14 Reg. El. re- 

ſolve, that if a man makes a feoffment by deed by this word 

(e) dedi, and with expreſs warranty in the deed, he may uſe (e) Lit. Rep. 64. 


the one or the other at his election. And that the ſtatute de Bi- * — 384 a. 
1 ulitr. 3 


gamis, cap. 6. is to be intended, that (f) dedi imports a ifls le avs 
warranty, although the clauſe of warranty be not contained in 276, 6 H. 7. 2.1. 


the deed. The letter of which ſtatute is, (g) in chartis ubi con- — 28 35. 
r. . 1. 


tinetur dedi & conceſſi, &c. ſine clauſula warrantie, ipſe feofſa Co. It. 384. 4. 
tor in vita ſua, c. fine warrantia, c. id eft quamuis nullam 1 Co. 2. b. 


continet clauſulam warrantiæ, tenetur warrantizare but nota, Tom 139. 
5 0. 17. as 


by force of the ſaid act, now ded: is made an expreſs warranty pA. _ 
during the life of the feoffor : and there is great reaſon in (s).CoLit.484 — 
the principal caſe, that the particular covenant ſubſequent, ſnould Pref. Roll. Abr. 
qualify the general force of the word demiſi, for otherwiſe the 8 7. 
particular covenant would be in vain, if the force of this word 

demiſi ſhould ſtand; and alſo theſe words (% demiſi & conceffi (5) 1 Sid. 430. 


are frequent in every ordinary leaſe that is made; and the beſt — 34. 
„ 12. 


() conſtruction of deeds is to make one part of the deed ex- 6, Jac. 3. 


pound the other, and ſo to make all the parts agree, & guoad 500.37, a. 18. a. 


: ue intent and meaning of the par- Cr. El. 214. 
fieri pofſit according to the tr 5 Pi ( Lit ReP187, 


ties, vide 48 E. 3. 2. If a man makes a leaſe for /ife by this 5 Co. 2 z. b. 
word dedi, and afterwards grants over the reverſion, the leſſor Co. Lit. 314. b. 


ſhall be vouched by force of the dedi. 1 Co. 2. b. 384 b. 
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Sir ANDREW CoRBET's Cale. 
Mich. 41 & 42 Eliz. 


In the Court of Wards. 


2 Bulſtr. 252. IR Andrew Corbet Knight, 16 Eliz. ſeiſed of divers 
. — 22. manors, lands, and tenements in fee, part of which was 
2 Roll. Rep. 13. held of the Queen by knights ſervice in capite, by his will 
Skin. 126, &, in writing deviſed ſome of them to Richard Corbet and others 
— ge to have and hold to them and the ſurvivor of them until 
139, ſuch time and term as the ſum of 8001. by them or the 
ſurvivor of them, or the executors of the ſurvivor of them, 

of the iſſues, rents, revenues, and profits of the ſaid lands 

ſhould be fully levied and received above all charges and 

expences; and the ſaid ſum fo levied to be employed for the 

preferment of his two daughters Margaret and Mary, as in 

the will is limited, and left a third part to defcend, The 

faid Sir Andrew anno 20 Eliz. died, Robert Corbet his ſon and 

heir took the ſaid will into his hands, and entered into the 

ſaid lands now in charge, and received the profits thereof 

during his life, and afterwards died in anno 25 Eliz. after 

whoſe death, upon the ſearch of evidences the ſaid will 

was found at Morton Corbet, which will was found in the 

office after the death of the ſaid Robert, and then tranſcribed 

into this court; by virtue of which will the ſaid Rich. Cor- 

bet the deviſee entered and hath received the profits of the 

faid land from the Feaſt of St. Michael, anno 26 Eliz. until 

the Feaſt of the Annunciation, anne 36 Eliz. and by ſuch 

time had levied 6401. and had employed it according to the 

will; and if the profits taken by Rob. Corbet, and which the 

deviſees might have taken, ſhould be accounted parcel of the 

ſaid ſum of 800]. was the queſtion: and in this caſe 2 points 

were reſolved, 1. That altho' the words are * until the ſum 

of 


Part IV. Sir AxpREW CokgET's Caſe. 82 


of 8001. ſhall be levied by them of the profits of the land;” yet 
it is as much in law, as if the words had been, * ſhall or (a) (a) Cart. 77, 78. 
may be levied ;” and ſo it was held in caſe of a leaſe, (b) where topo ag 
the limitation of an uſe “' until ſuch ſum ſhall be levied,” is as Briagm. 83. 
much as to ſay “ until ſuch ſum can be levied,” for otherwiſe Noy 33: 
great miſchief would enſue; for inaſmuch as he in reverſion 05 Fang 
or remainder cannot enter till the ſum is levied, it would be Car. 77. 
in the power of them who are appointed to levy the ſum, if 
they would defer the levying thereof, to exclude him in the 
reverſion or remainder, from taking the profits of the land for 
ever, which would be inconvenient : ſo it was agreed upon 
the words of W. 2. cap. 18. Yuod (by force of the Elzgit 
which is given by the ſame ſtatute) vicecomes liberet, &c. medie- 
tatem terræ ſue quouſque (c) debitum fuerit levat per rationab” 
extent; and upon the words of the writ of Execution of a ſta- 
tute merchant and (d) ſtaple, emma terras & tenementa, c. 
habend”, &c. juxta form? ordinationis inde fat?, ſcilicet de mercato- 
rib 13 E. 1. or 27 E. 3. quouſque ſibi debitum pr ad fuit ſatis- 
factum, that if the conuſee neglects to take the profits, yet 
when the conuſee might have been fatisfied his debt according 
to the extent, the conuſor ſhall have his land again : but it 
was ſaid that words make a plea, and therefore it was agreed, 
that upon the ſtatute of Merton, cap. 6 & 7. that the profits of 
the land which the guardian takes for the (e) double value (e] Bridzm, 82. 
ſhall be in ſatisfaction of the double value, but otherwiſe in 72 
caſe of (f) ſingle value, for the words of the ſaid act (g) cap. es 2 
6. in caſe of the double value are, Tunc teneat ter ram ejus ul- 203. a. 
tra terminum ætatis ſue per tantum tempus quod inde poſſit perci- 
pere duplicem valorem maritagit : ſo that by expreſs words the 
profits ſhall be accounted parcel of the double value ; but the 
words of the 7th chapter concerning the ſingle value are, /c, 
Si quis heres, &c. pro domino ſuo noluit ſe maritare non compella- 
tur hoc facere, ſed cum ad ætatem pervenerit det domino ſuo & ſatis- 
faciat ei, c. pro maritagio ſus antequam terram ſuam recipiat, 
by which it appears, that the guardian ſhall enjoy the profits 
to his own (5) uſe, until the heir ſatisfies him, vide for 72 — 8 
this difference, 27 H. 8. 5. b. 31 Aſſ. 26. 43 E. 3. 21. And Co. Lit, 83, 
further it was held, that in the ſaid cafe of the double value, 
it is in the election of the guardian, either to bring his 
writ of forfeiture of marriage, or to hold the land until he 
is ſatisfied, 18 E. 3. 18. acc. But if the guardian chuſes 
to have the land, and enters into it, he ſhall not have the 
land but only ſo long that he might levy the double value, 
and his negligence ſhall be his own damage. Vide 15 E. 
4. Ff. b. 7 H. 6. 12. 15 H. 7.14. 11H. 6. 8. a. 2. It was 
reſolved, that when the heir himſelf in the caſe at bar, 
(i) or he in reverſion or remainder in the caſe of a 
leaſe, or limitation of an uſe enters upon him to whom 
the land is deviſed, demiſed, or limited, as is aforeſaid, 
A a 3 and 


(c) Bridgm, 42. 
Cart. 79. 


(4) F. N. B. 
131. D. 


(i) Cart. 79, 78. 


(J Cart. 77, 78 


(5) 2 Saund, 72. 
H-rgd. 82. 
(c) 2 Roll. 478. 


(4 „ Roll. 478. 
2 3n 27. 
15 Ed. 4. 5. b. 


( \) 2 Roll. 478. 
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and puts him out, in that caſe it is in the (a) election of ſuch 
perſon ſo put out, either to bring his. action and recover the 
meſne profits, which ſhall be accounted parcel of the ſum, 
or he may re-enter and ſhall hold the land over until he levies 
the whole ſum, and the time in which he was ſo put out, ſhall 
not be accounted parcel ; for when he who is to have the 
land again doth the wrong, againſt him and all others who 
claim under him, he who was put out, if he will, may re- 
enter and hold the land, and the other ſhall not take ad- 
vantage of his own wrong, nor compel him who was put 
out to bring an action againſt him, againſt his will, for the 
meſne profits: the ſame law is in the other caſes, ſc. of te- 
nant by (5) El-git, ſtatute merchant, (c) ſtatute flaple, or 
guardian who holds over for the double value, if he in rever- 
ſion who is to have the land again ouſts him, they have ſuch 
election as is aforeſaid, either to hold over, or to bring their 
action, vide 15 H. 7. 14. So if the profits of the land are 
waſted, by drowning of water, or (4) wildfire, or any other 
act of God, without default or negligence in the party, 
there the conuſee ſhall hold the land over, vide 11 H. 6. 7. 
7 H. 7. 12. b. 15 H. 7. 14. 33 H. 8. Statute Merchant Br. 
41. But if he who has ſuch intereſt be ouſted by a (e) 
{tranger, there the time ſhall incur for the miſchief aforeſaid, 
and there he is put to his remedy againſt the treſpaſſor. If 
the deviſee in the caſe at bar, or tenant by ſtatute ſtaple, &c. 
(Ff) ſurrenders to him in reverſion upon condition, and af- 
terwards enters for the condition broken, he ſhall not hold 
over, for the ſurrender is his own act, and he cannot enlarge 
his intereſt, and therewith agrees 33 H. 8. Statute Mer- 
chant Br. 4, If tenant by Elegit is interrupted in taking the 

rofits of the land, by reaſon of war, he ſhall not hold over, 
bee it ſhall be in diſadvantage of the tenant by Elegit, as it 
is adjudged in 19 E. 1. Execution 246. 3. It was reſolved, 
that although the deviſee had not (g) notice of the deviſe, yet 
if a ſtranger had occupied the land, the deviſee ought ta 
take notice at his peril, for (%) vigilantib' & non dormientibus 
jura ſubveniunt ; and none by the law in ſuch caſe is bound 
to give him notice, ides he ought to take notice at his peril, 
as in caſe of arbitrament, (i) 1 H. 7. 5. & 8(4) E. 4. 1. 
but the caſe at bar is ſtronger, becauſe the heir himſelf con- 
cealed the will, and the deviſee had no remedy for the meſne 
profits aſter the death of the heir, who ouſted him; and 
where it is held in ancient books, /c. 34 E. 1. Gard. 129. 34 
E. 1. Covenant 26. 33 H. 6. 42. 5 my 36. 7 H. 7. 12. 14 H. 
7. 27. 15 H. 7. 8. F. N. B. 142. b. that the (/) guardian ſhall ouſt 


tenant for years, but not tenant for life, becauſe tenant for life 
cannot hold over as leſſee for years (as it was held) may: it was 
reſolved, that the guardian ſhall ouſt neither, and therewith 


agrees 
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agrees the reſolution of all the Juſtices in 36 H. 8. Leaſes Br. 

8. It was likewiſe reſolved, that if the guardian may ouſt 
the leſſee for years, yet foraſmuch as his term is certain, ſc. 
certain in beginning, in continuance, and in end, he cannot 
by any poſſibility hold over in ſuch caſe : but in the caſe at 
bar, and in the other caſes of tenant by Elegit, ſtatute mer- 
chant, &c. there is no term certain, but until ſuch a ſum be 
by them levied, and therefore it ſtands with ſuch intereſt, 
that in ſome caſe he may hold over, and fo a difference. And 
it was ſaid, that the words of the ſtatute of“ Marlebridge ; 
Salva fit nibilominus hujuſmodi feaffatis actio ſua, quoad terminum, 
ſeu ad feodum recuperandum, quam inde habuerint, that is to be 
intended of an eftate or leaſe made by colluſion, for to that 
the purview of the ſaid act extends, /c. that the guardian ſhall 
ouſt him, and in ſuch caſe without queſtion the leſſee ſhall 


not hold over. 
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SOUTHCOTE's Caſe, 
Paſch. 43 Elix. 
In the King's Bench. 


OUTHCOTE brought Detinue againſt Bennet for certain 

goods, and declared, that he delivered them to the de- 
fendant to keep ſafe; the defendant confeſſed the delivery, 
and pleaded in bar, that after the delivery one J. S. ſtole 
them feloniouſly out of his poſſeſſion : the plaintiff replied, 
that the ſaid J. g was the defendant's ſervant retained in his 
ſervice, and demanded judgment, &c. And thereupon the 
defendant demurred in law, and judgment was given for the 
plaintiff; and the reaſon and cauſe of their judgment was, 
becauſe the plaintiff delivered the goods to be ſafe kept, and 
the defendant had took it upon him by the- acceptance upon 
ſuch delivery, and therefore he ought to keep them at his 
peril, although in ſuch caſe he ſhould have nothing for his 
ſafe keeping. So if A. delivers goods to B. generally to be 
(a) kept by him, and B. accepts them without having any 
thing tor it, if the goods are ſtole from him, yet he ſhall be 
charged in Detinue ; for to be kept, and to be kept ſafe is all 
one. But if A. accepts goods of B. to keep them as he 
would keep (5) his own proper goods, there, if the goods are 
ſtolen, he ſhall not anſwer for them ; or if goods are pawn- 
ed or pledged to him for money, and the goods are ſtolen, 
he ſhall not anſwer for them, for there, he doth not under- 
take to keep them but as he keeps his own ; for he has a 
property in them and not a cuſtody only, and therefore he 
ſhall not be charged as it is adjudged in 29 Aſſ. 28. But 
if (d) before the ſtealing he who pawned them tendered 
the money, and the other refuſed, then there is fault in him, 
and then the ſtealing after ſuch tender, as it is there held, 
ſhall not diſcharge him: fo. if A. delivers to B. a (e) cheſt 
locked to keep, and he himſelf carries away the key, in 
that caſe if the goods are ſtolen, B. ſhall not be charged, 
* 22 | * * fo 
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for A. did not truſt B. with them, nor did B. undertake to 
keep them, as it is adjudged in 8 E. 2. Detinue (a) 59. 50 
the doubt which was conceived upon ſundry differing opi- 
nions in our books, in 29 Af 28. 3 H. 7. 4. 6H. 
7. 12. 10 H. 7. 26. of Keble and Fineux, are well reconciled, 
vide Bract. lib. 2. fol. 62. b. But in accompt it is a good 
plea before the auditors for the (5) factor, that he was robbed, 
as appears by the books in 12 (22) E. 3. Accompt 111. 41 E. 
3. 3 & E. 4. 40. For if a factor (although he has wages 
and ſalary) does all that which he by his induſtry can do, he 
ſhall be diſcharged, and he takes nothing upon him, but his 
duty is as a ſervant to merchandize the belt that he can, and a 
ſervant is bound to perform the command of his maſter : but 
a ferryman, (c) commn inn-keeper, or carrier, who takes 
hire, ought to keep the goods in their cuſtody ſafely, and ſhall 
not be diſcharged if they are ſtolen by thieves, vide 22 AM. 
41. Br. Action ſur le Caſe 78. And the court held the (4) re- 
plication idle and vain, for non refert by whom the defendant 
was robbed, vide 33 H. 6. (1.) 31. a. b. If (e) traitors break 
a priſon, it ſhall not diſcharge the gaoler, otherwiſe of the 
Eing's enemies of another kingdom, for in the one caſe he 


.may have his remedy and recompence, and in the other not. 


Nota reader, it is good policy for him who takes any goods to 
keep, to take them in ſpecial manner, /c:/. to keep them as 
he keeps his own goods, or to keep them the beſt he can at 
the peril of the party; or if they happen to be ſtolen or pur- 
loined, that he ſhall not anſwer for them; ſor he who ac- 
cepteth them, ought to take them in ſuch or the like manner, 
or otherwiſe he may be charged by his general acceptance. 

Soif goods are delivered to one to be delivered over, it is 
good policy to provide for himſelf in ſuch ſpecial manner, for 
doubt of being charged by his general acceptance, which im- 
plies that he takes upon him to do it. 
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LUTTREL's Caſe. 
Paſch. 43 Elis. Rot. 569. 


In the King's Bench. 


Adios en the Somerſ. ſſ. D it remembered that heretofore, that is to ſay, 
caſe, in the term of St. Michael laſt paſt, before 
our lady the Queen at Weſtminſter, came Edw. Cottel, Gent. 
by J. Nightingale his attorney, and brought here into the 
court of the ſaid lady the Queen, then there, his certain bill 
againſt George Luttrel, Eſq. Robert Norcome, and John 
Quick, in the cuſtody of the marſhal, &c, of a plea of treſpaſs 
upon the caſe : and there are pledges of proſecuting, to wit, 
John Doe and Richard Roe, which ſaid bill follows in theſe 
words: ſſ. Somerſet. ff. Edw. Cottel, Gent. complaineth of 
George Luttrel, Eſq. Robert Norcome, and John Quick, be- 
ing in the cuſtody of the Marſhal of the Marſhalſey of the 
ſaid lady the Queen, before the Queen herſelf, for that, viz. 
that whereas the ſaid Edward, on the 4th day of May in the 
41ſt year of the reign of the ſaid lady Elizabeth, now Queen 
of England, and before, was ſeiſed of and in two ancient and 
ruinous fulling mills, with the appurtenances in Dunſter, in 
the county aforeſaid, in his demeſne as of fee, to which ſaid 
* fulling mills, a great part of the water of the river in Dun- 
ſter aſoreſaid, from a certain place called the Head Wear of 
the ſaid river in Dunſter aforeſaid, on the faid 4th day of May, 
in the 41ſt year aforeſaid did run; and alſo before, Fon time 
whereof the memory of man was not then to the contrary, was 
continually accuſtomed and uſed to run; and whereas alſo, 
on the ſaid 4th day of May, in the 41ſt year aforeſ. and be- 
fore, time out of the memory of men, for the preſervation, di- 
rection, and continuing of the right courſe of the ſaid great 
part of the water of the river aforeſaid to run to the fulling 
mills aforeſ. a certain thick bank was made of timber and 
earth, near and above the ſaid mills aforeſ. on the weſt part 
of the courſe of the ſaid great part of the ſaid water of the 
river aforeſaid, and was near adjoining to a certain flreet, com- 
monly 


"hy 
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monly called Weſt-ſtreet, in Dunſter aforeſaid : and alſo 
whereas, the faid Edward being ſeiſed of the aforeſaid fulling 
mills, with the appurtenances in the form aforeſ. afterwards, 
that is to ſay, on the 28th day of October, in the 41ſt year of 
the ſaid lady the Queen that now is, the faid two fulling mills, 
(as beſore is ſaid) being ruinous, did totally pull down, and 
afterwards, that is to ſay, on the 20th day of June, in the 
424 year of the reign of the ſaid lady the now Queen, at Dun- 
ſter aforeſ. in the county aforeſ. in the places of them, and 
where the aforeſ. two tulling mills before were made and 
built, upon the aforeſ. great part of the ſaid water of the river 
aforeſ. two corn mills for the grinding of corn newly had built, 
erected and perſected, by reaſon whereof the ſaid Edward 
then was ſeiſed, and as yet is ſeiſed of the faid two corn mills 
(ſo as before is ſaid) new built, erected and perfected, in his 
demeſne as of fee, and the aforeſ. great part of the water of 
the river aforeſ. in Dunſter aſoreſ. from the place called the 
Head Wear of the faid river in Dunſter aforeſ. from the time 
of the new building, ereCting and perfecting of the aforeſaid 
his two corn mills, until the 10th day of September then 
next following did run: by reaſon whereof the ſaid Edward, 
after the building of the {id two corn mills, until the 1oth 
day of September, had gotten divers gains and profits of the 
ſaid people of the lady the now Queen, for the grinding of 
their corn at the ſaid corn mills; yet the ſaid George, Ro- 
bert, and John, well knowing the premiſes, maliciouſly de- 
viſing and intending the ſaid Edward unjuſtly to moleſt, and 
him altogether to hinder and deprive of the profits of the corn 
mills aforeſaid, at Dunſter aforeſaid, on the ſaid 10th day of 
September, in the 43d year aforeſaid, the ſaid thick bank a- 
fozeſaid, did dig and break, and the whole ſaid great part 
of the aforeſaid water of the river aforeſaid, which to the 
aforeſaid corn mills of the ſaid Edward, from the ſaid 
place called the Head Wear did run, and ought and uſed to 
run, from its ancient and uſed courſe, that is to ſay, in the 
ſaid ſtreet, commonly called the Weſt-ſtreet, in Dunſter a- 
foreſaid, did divert and withdraw, whereby the ſaid Ed- 
ward, the whole profit of his corn mills aforeſaid, for 
a great time, that is to ſay, from the aforeſaid 1oth 
day of September, in the 42d year aforeſaid, until the 
exhibiting this bill, that is to ſay, the 20th day of No- 
vember, in the 43d year of the reign of the ſaid lady the 
now Queen, wholly loſt, to the damage of the ſaid Edward 
of 200 l. and thereof he brings his ſuit, &c. And now at 
this day, that is to ſay, Wedneſday next after 1 5 days of Eaſter 
in this term, until which day the ſaid George, Robert, and 
John, had licence to imparl, and then to anſwer, &c. be- 


fore the ſaid lady the Queen at Weſtminſter, come as 2 
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the ſaid Edward by his attorney aforeſ. as the ſaid George, 
Robert and John Quick, by Stephen Brodrippe their attorney, 
and the ſaid George, Robert, and John, defend the force and 
injury, when, &c. and fay, that they are not guilty thereof, 
and of this they put themſelves upon the country; and the ſaid 
Edward likewiſe, &c. Wherefore let a jury come before the 
ſaid lady the Queen at Weſtminſter, on Thurſday, next after 
15 days of the Holy Trinity, and who neither, &c. to recog- 
nize, &c. becauſe as well, &c. the ſame day 1s given to the 
22 aforeſ. there, &c. Afterwards proceſs was continued 

etween the parties aforeſaid, of the plea aforeſ. by the jury 
thereof being reſpited between them before the lady the Q. 
at Weſtminiter, until Friday next after eight days of St. Mi- 
chael then next following, unleſs the Juſtices of the lady the 
Queen aſſigned to take the aſſizes in the county aforeſaid, on 
Thurſday the 6th day of Auguſt, at the caſtle of Taunton in 
the county aforeſ. by the form of the ſtatute, &c. ſhould firit 
come for default of jurors, &c. At which day before the 
lady the Queen at Weſtminſter, come the parties aforefaid by 
their attornies aforeſ. and the aforeſaid Juſtices of aſfize, be- 
fore whom, &c. ſent hither their record had before them in 
theſe words, ſſ. Afterwards at the day and place within con- 
tained, before Will. Periam, Knt. Chief Baron of the Queen's 
Exchequer, and Edw. Fenner, one of the juſtices of the ſaid 
lady the Queen, aſſigned to hold pleas before the ſaid Queen 
herſelf, Juſtices of the ſaid lady the Queen, aſſigned to take 
the aſſizes in the ſaid county of Somerſet, by the form of the 
ſtatute, come as well the ſaid Edw. Cottel, Gent. by Adrian 
Street his attorney, as the within written Geo. Luttrell, Rob. 
Norcome, and John Quick, by Hen. Collier their attorney : 
and the jury whereof mention is within made, being likewiſe 
called, came, who being choſen, tried, and ſworn to ſay the truth 
of the matter within contained, ſay upon their oath, that the 
ſaid George, Robert, and John are guilty of the premiſes 
within charged upon them, as the ſaid Edw. Cottel within 
againſt them complaineth ; and they do aſſeſs the damages of 
the ſaid Edward, on the occaſion within written, beſides his 
coſts and charges by him about his ſuit in this part expended 
to 40s. and jor thoſe charges and coſts to 5s. Therefore it 
is conſidered, that the ſaid Edward, recover againſt the ſaid 
George, Robert, and John, his damages aforeſaid by the jury 
in form aforeſ. aſſeſſed; as alſo 61. for his coſts to the ſaid Ed- 
ward, by the court of the lady the Queen here, with his aſſent 
of increaſe adjudged ; which faid damages in the whole, do 
amount to 81. and 5s, And the faid George, Robert, and 
John, in mercy, &c. | 
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Paſcb. 43 Eliz. Rot. 596. 


Between Cottel plaintiff and Luttrel de- 
fendant in an action on the caſe 


in B. R. 


OT TEL brought an action on the caſe againſt Luttrel, 
and declared, that 4 Marti, anne 40 Elix. he was ſeiſed 
in tee of two old and ruinous fulling mills, and that from 
time immemorial, magna pars aque cujuſdam rivuli tan from 
a place called Head Wear to the ſaid mills, and that for all 
the ſaid time there had been a bank to keep the water within 
the current, and that afterwards the plaintiff, 8 Octob. 41 
_ Eliz. pulled down the faid fulling mills, and in June 42, 
in the place of the ſaid fulling mills erected two mills to 
grind corn; and that the ſaid water ran to the ſaid mills till 
the 10th of Sept. next following, and that the ſame day the 
defendants foderunt & fregerunt the bank, and diverted the 
water from his mills, &c. The defendants pleaded not 
guiity, and it was found againſt them, upon which the plain- 
tiff bad judgment. Upon which Luttrel the defendant brought 
a Writ of error upon the new ſtatute in the Exchequer Cham- 
ber, and there, two errors were aſſigned. 1. That by the 
breaking and abating of the old fulling mills, and by the build - 
of new mills of another nature, the plaintiff had deſtroyed the 
preſcription, and could not preſcribe to have any water-courſe 
to griſt mills: as if a man grants me a water-courſe to my 
fulling mills, I cannot (as it was faid) convert them to corn 
mills, nec e contra. So if I grant to one eſtovers to burn in his 
hall, he cannot convert his hall into a kitchen or malt-houſe: 
the ſame law of a preſcription ; ſor preſcription in ſuch caſe 
ſhall be intended to commence by grant, and in proof thereof 
they cited F. N. B. 180. H. And 7 E. 4. 27. a. if a man 


has eſtovers by grant, or appendant to an ancient houſe, he 
ſhall not have them to an bouſe which he new builds : and 


10 H. 7.13. a. b. & 16 fl. 7. 9. a. b. where the — 
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Moor $77. 


Lurtraer's Cafe. * Part IV. 


bf Newark granted by fine to find three chaplains in ſuch a 
chapel of the conuſee, and afterwards the ſaid chapel fell, 
and there tenetur (during the time that there is no chapel) 
the divine ſervice ſhall ceaſe, for it ought to be done in a 
decent and reverend manner, and not at large ſub dio; but 
there tenetur if the chapel is rebuilt in the ſame place where 
the old ſtood, then he ought to do the divine ſervice there: 
but (it was collected) if it is built in another place, there the 
grantee is not bound to do divine ſervice there: if there be 
lord and tenant, and the tenant holds to cover and repair the 
(a) lord's hall, as in 10 E. 3. 23. in this caſe if the hall falls, 
yet if the lord builds the hall in the ſame place where it was 
before, and of ſuch bigneſs as it was before, the tenant is 
bound to cover it; but if it is of greater length (6) or breadth, 
ſo as prejudice may come to the tenant, or if it is built in 
another place, or if that which was the hall is converted to 
a cow-houſe, ſtable, kitchen, or the like, he is not bound 
to cover it, for the lord by his act cannot alter the nature of 
the tenure, nor of the ſervice which the tenant ought to do : 
and in this caſe here, it might be more beneficial to him who 
made the original grant, and to others who had his eſtate to 
have them fulling mills, than corn mills: for perhaps they 
have corn mills ſo near, that the building of corn mills would 
be prejudicial to them, and it would be againſt reaſon to 
extend a grant or preſcription to have a water-courſe to fulling 
mills, to corn mills, which is not within the purport or in- 
tention of the grant or preſcription, and the grant or preſcrip- 
tion ought to be purſued : if a man holds of another as of his 
manor by homage, fealty, and caſtle-guard, the lord aliens 
the manor except the caſtle, there the alienee ſhall not have 
(c) caſtle- guard, as appears by 31 E. 1. Aſſ. 441. And it 
was ſaid, that there the alienee cannot build a new caſtle, for 
the tenure was to keep the old caſtle. Another objection 
was made, foraſmuch as the plaintiff himſelf has broke and 
abated the fulling mills, although he builds new mills in the 
ſame place, and of the ſame nature as the old were, yet he has 
deſtroyed his preſcription ; for although in caſe when mills or 
houſes which have water-courſe, or eſtovers, or other things 
appendant or appurtenant to them be overthrown by the wind, 
or burned by wild-fire, or fall by any other act of God, that 
if the owner rebuilds them in the ſame place, and in the ſame 
manner as they ſtood before, that they ſhall have the fame an- 
cient things appendants and appurtenants to this new mill 
or houſe, becauſe the act of God ſhall not prejudice 
any; yet if they be eraſed by the party himſelf, or fall 
through bis default, the ancient appendants thereby are 
loſt ; for by his own act he cannot extend the K 
tion or grant which was in a manner appropriated to the 

old 
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old houſe, to a new houſe: ſo it was objected, that if one of 
his own wrong, burns, or pulls down the houſe or mill which 
has ſuch appurtenances, he ſhall recover all the damages; and 
although in ſuch caſe he rebuilds the houſe or mill, yet he 


7 


ſhall not have the appendances, vide Perkins (a) 128. b. But (a) Perk. ſe. 


it was reſolved, that the (4) preſcription did extend to theſe 
new griit mills, for it appears by the Regiſter, and alſo by 
(e) F. N. B. that if a man is to demand a grift mill, fulling 
mill, or any other mill, the writ ſhall be general, de uno mo- 
lendino, without any addition of griſt or fulling, 21 Af, 23. 
agrees of a plaint in aſſiſe. So that the mill is the ſubſtance, 
and thing to be demanded, and the addition of griſt, or full- 
ing, are but to ſhew the quality or nature of the mill, and 
therefore if the plaintiff had preſcribed to have the ſaid water- 
courſe to his mill generally (as he well might) then the caſe 
would be without queſtion, that he _— alter the mill into 
what nature of a mill he pleaſed, provided always that no pre- 
judice ſhould thereby ariſe, either by diverting or ſtopping 
of the water, as it was before, and it ſhould be intended that 
the grant to have the water · courſe was before the building of 
the mills, for no body will build a mill before he is ſure to 
have water, and then the grant of a water-courſe being gene- 
rally to his mill, he may alter the quality of the mill at his 
pleaſure, as is aforeſaid : ſo if a man has (d) eſtovers either 
by grant or preſcription to his houſe. although he alters the 
rooms and chambers of this houſe, as to make a parlour where 
it was the hall, or the hall where the parlour was, and the 
like alteration of the qualities, and not of the houſe itſelf, 
and without making new chimneys by which no prejudice 
accrues to the owner of the wood, it is not any deſtruction of 
the preſcription, ſor then many preſcriptions will be deſtroyed, 
and although he builds new (e) chimney, or makes a new 
addition to his old houſe, by that he ſhall not loſe his pre- 
ſcription, but he cannot employ or fpend any of his eſtovers 
in the new chimneys, or in the part newly added; the ſame 
law of conduits and (/ water-pipes, and the like: ſo if a 
man has an old window to his hall, and afterwards he con- 
verts the hall into a parlour or any other uſe, yet it is not law- 
ful for his neighbour to ſtop it, for he ſhall preſcribe to have 
the light in ſuch part of his houſe: and although in this 
caſe the plaintiff has made a queſtion, foraſmuch as he has 
not preſcribed generally to have the ſaid water-courſe to 
his mills generally, but particularly to his fulling mills, yet 
foraſmuch as in general the mill was the ſubſtance, and 
the addition demonſtrates only the quality, and the (g) al- 
teration was not of the ſubſtance, but only of the quality, or 
the name of the mill, and that without any prejudice in the 
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- water-courſe to the owner thereof; for theſe reaſons it was 


reſolved, that the (a) preſcription remained. If a corpora- 
tion have franchiſes or privileges by grant or preſcription, 
and afterwards they are incorporated by another name, as 
where they were Bailiffs and Burgeſſes before, now they are 
Mayor and Commonalty ; or Prior and Convent before, and 
afterwards they are tranſlated into a Dean and Chapter, although 
in theſe caſes the quality and name of their corporation are (6) 
altered and changed, and chiefly in the caſe of Prior and Con- 
vent, for from regular who are dead perſons in law they are 
made ſecular, yet the new body will enjoy all the franchiſes, 
privileges, and hereditaments which the old corporation or 
body politic had either by grant or preſcription, for no per- 
ſon will be prejudiced thereby; vide 14 H. 6. 12. 37 Aſſ. 6. 
38 Aſſ. 22. 39 H. 6. 15. Another reaſon was added that 
when a man has any thing appendant or appurtenant to an 
houſe or mill, the moſt perdurable part of it is the land in 
which the foundation is, and upon which the whole fabrick 
of it conſiſts, and in reſpect thereof, by grant of all his (c) 
lands, all his houſes, mills, and woods will paſs. And fo it 
was reſolved, as Popham C. J. ſaid, by Wray and Dyer Chief 
Juſtices, upon conference had with divers other Juſtices upon 
a caſe referred to the ſaid Chief Juſtices : for in præcipe, where 
an houſe, mill or wood is demanded, the warrant of attorney 
is in placito terræ : and in caſe of voucher, when judgment is 
given for the tenant to have in value againſt the vouchee, the 


judgment is quod habeat de terris of the vouchee ad valentiam, 


yet thereby he ſhall have houſes, mills, woods, &c. and in 
ſpecial caſes oy recovery of lands, a man ſhall recover houſes, 
as it is held by ſome 4 E. 3. 161. 6. E. 3. 283. 2 E. 3. 37. 
Plow. Com. 168. 8 E. 3. 377. Dyer 28 H. 8. 47. and there- 
with agrees the civil law; for (d) appellatione fundi, omne ædi- 


ficium & omnis ager continetur. Then the preſcription or grant 


ſhall reſpect the moſt durable part, and which in judgment of 
law includes the whole. And therefore it was reſolved that al- 
though the houſe or mill falls by the aCt or default of the owner, 
or by the wrong of another, yet foraſmuch as the perdurable 


part, and which includes the whole, remains, he may rebuild 


(e) Perk. ſect. 
671. 


it without any loſs of any appendant or appurtenant to it, but 
it ought to be upon the ſame place which was the old foundation 
of the old houſe: for as that ſupported and in judgment of law 
included the old houſe when it ſtood, ſo it ſhall ſupport and 
include the new houſe, and ſo in a manner is a continuance 
of the old houſe ; and fo the guere which Perkins makes fol. 
128. (e) well reſolved And ſoit was faid in all the caſes of eſto- 
vers and tenures aforeſaid, when the alteration of the quality 


or 
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or name of part of the houſe doth not caute any prejudice to 
the terce-tenant, the eſtovers and ſervices remain: et nota 
reader, a cafe reported, by Serjeant Bendloes, Mich. 3 H. 8. 
Rot 649 in communt hancꝰ in rep!” brought by Sit William 
Capel (a) againſt Robert Apprice and others, of four horſes 
taken in a place called Old Hadham Park, in Little Hadham in 
the county of Hertford ; the defendants made conuſans as Bai- 
liffs to Richard Bithop of London becaute Sir Thomas Brand, 
Knt. was ſeiſed of the manor of Little Hadham in fee, whereof 
the place where, &c. was parcel, and held it of the Bilhop of 
London, ut de caftro ſus de Stortford in cont” prod” per hamagium; 
fideittatem, & ad (b) feutagium damini Regis AI. cum acctderit, 
& ad plus plus, & ad minus minus, & per redditum, vg. fro 
ward" cafiri pred ad feſium Santi Alichaelis Archangeli aunua- 
tim ſalvend', ac per redditum xiii s. iv d. pro auxilis vicecom' “ at, 
tour feaſts of the year, &c.“ And for 155. for. caſtle-guard 
behind for three ycars, &c. they avowed the taking of one of 
the ſaid four horſes, and for 40s. for ai of the Sheri? 
behind alſo for th:ee years, they avowed the taking of 
the other three horſes. The plaintiff in bar of the avowry as 
to the taking of one horſe for caſtle · guard faid, that before the 
beginning of the ſaid three years, ca/trum pred” funditus cor - 
ruit & penitus in decaſum extitit, & adbuc exiſtit, & hoc paratus 
et verificare, unde petit judicium ſi pred” Rich. Apprice, c. pro 
aliquo redditu pro wards caftri pred” fic obruti & penitus in deca- 
fun exiſten', capt” pred” unius equi juſtam cogneſcere debet, Sc. 
Upon which it was demurred in Jaw, and as to the aid of the 
Sheriff it was alſo demurred in law: and in that cafe it was 
reſolved, that although the caſtle is + ruined and decayed, (c) 
yet the rent remained ; for when the tenant holds of the lord 
to ward or repair the lord's caſtle, and afterwards ſuch ſervice 
(as Lit. ſays in the caſe of Soccage) was in ancient time 
changed by mutual conſent of the lord and tenant into an 
annual rent, yet it is faid, that ſuch rent is paid pro wards 
caſtri, id ej?, in ſatisfaction ward ca/tri + for in this cate, and 
ſuch like, (pre) ſignilies full and perpetual recompence and 
ſatisfaction, and not conditional, or ſatisfaction temporary, 


c. for a time, ſo that the lord may have the caltle-ward when 


he will, ſor the ſciſin of the rent is not ſeiſin of the cattle-guard 
in ſuch caſe : but it the tenant hoids to guard the lord's caille, 
if the caſtle ſalls, the {ervice (4) is ſuſpended until it is rebuilt, 
but then the tenu-e {hail not be in ſuch cate alledged to be by 
the rent, but by the caſtle guard, neither ſhall the avowry be 
made as in the caſe at bar it is for the rent, but for the caſtle- 
guard: wide Lit. 20. b. that if a man holds his land by certain 
rent for caſtle-guard, Lit. fays, that ſuch tenure is tenure in 
{-)ſoccage, which cannot be if the callle· guard remains, for then 
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the tenure ſhall be by knight's ſervice, for Littleton ſaich, that 
where the tenant ought by himſelf or by another to do caſtle- 
guard, that ſuch tenure is tenure by (a) knight's ſervice, ſo 
the difference between rent for caſtle-guard, and ſervice to 
pou the caſtle. The ſame law if the tenant holds of his lord 
certain rent for work-days, or any other ſervice. And Si: 
William Capel the plaintiff perceiving the opinion of the 
court againſt him for both points, was nonſuited, and both 
the rents as the ſaid ſerjeant reports, are paid (6) to this day: 
and when a man holds of another in ſoccage, or otherwiſe 
as of his caſtle, and afterwards the caſtle falls, and is utterly 
ruinated, yet the tenure remains ; for it muſt be known that 
when any tenure 1s of any perſon as of a caſtle, in ſuch caſe 
the caſtle includes in itſelf a manor, for (c) caſlrum as a manor 
eſt namen generale & colieflivum, and may include in itſelf 
divers things, ſc. demeſnes and ſervices, &c. 5 H. 7. 9 As 
Land may be parcel of a (4) caſtle, vide 29 H. 6. Traverſe 4. 
That an hundred may be as well parcel of a caſtle as it may 
be of a manor, as it is held in 8 H. 7. 1. And therefore when 
a tenure is of any as of his caſtle (which always in ſuch caſe 
includes in itſelf a manor) although the caſtle is ruinated, yet 
the tenure remains without queſtion : vide 19 E. 2. Afl. 399. 
Divers tenants held of another as of his manor by fealty and 
ſuit to the lord's mill, the lord aliened the mill, with the ſuit 
of the tenants, and afterwards the vendor died, and his ſon 
entered, and conceiving that the tenants who held of his 
manor could not do ſuit to him who had not the manor, of 
himſelf made a new mill elſewhere upon other parcel of his 
demeſnes, and had the ſuit to his own mill which the vendee 
ought to have had ; for no man can have ſuit to his mill by 
reaſon of tenure, if it were not of corn growing in certain 
land, and that within his ſeignory : wide 17 E. 3. (67) 97. 
29 E. 3. 12. 16 E. 3. Avowry 92. And by the faid caſe it 
zppears, that although the ancient mill is aliened, or if it 
falls, the lord may erect a new mill in another place within 
his manor, for the tenure in ſuch caſe is to do ſuit to the lord's 
mill generally, and not to any particular mill; nota bene all 
theſe differences. Another error was aſſigned becauſe the 
preſcription was, that magna pars ( aquæ cujuſdam rivult, &c. 
that it was incertain how much water ſhould be compre- 
hended within theſe words, magna pars aque ; and declara- 
tions, and eſpecially in aCtions on the caſe, ought to be cer- 
tain, and the whole caſe ought to be ſhewed in certain, and 
if the truth is that one and the ſame river before it comes 
to the mills divides itſelf into two branches, whereof _ 
n 
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only runs to the mills, the better form was to preſcribe to Cro. Car. 499, 

have agu curſum to the ſaid mills, for each of the branches 9. 

et aquæ curſus ; quod fuit conceſſum as to this point; but it was 

reſolved, that although the declaration might have had a better 

form, yet in ſubſtance is was good, for it was not poſſible to 

ſhew how much water runs to mills, and the quantity (a) of (a) DoR. pl. 86. 

the water 1s not material, foraſmuch as the defendant, by the 

breaking of the bank, diverted the water which ran to the ſaid 

mills; vide 8 El. Dyer 248. b. (b) where in an action on the (5) Cr. Jac. 324. 

caſe the plaintiff declared that the defendant divertit multum — * 1 
2 . 48. pl. 8. 

curſus ague ; and another precedent is there cited between 1 Leon. 273. 

Wikes and Searle, that an aſſiſe of nuſance was brought pro 2 Roll. 143. 

diverſione majoris partis curſus aque, by which the judgment Ir. 47. 

given by Sir John Popham, Chief Juſtice, and his compa- 

nions, Juſtices of the King's Bench, was affirmed. Nota well 

this caſe was adjudged by both the courts, (i. e. B. R. & 


Cam. Scac.) 


\ 
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Moor 567, 562. 
1 And. 201, 
Cr. El. 723, 
724, 839. 
Jenk. Cent. 
272, 273 


ta! Maor 561. 
Alitca 78. b. 


Part IV. 


D R U R Y's Caſe. 
Trin. 43 Eliz. 
In the King's Bench. 


RUR brought a writ of error on a judgment given 

in the Common Pleas in a Quare impedit brought by 
the Queen, where the caſe was; a Counteſs being a widow, 
retained two chaplains, and afterwards retained a third, which 
third firſt purchaſed a diſpenſation to have two benefices with 
cure, and accordingly was advanced to two with cure, and 
whereof the firſt was above the yearly value of 81. And if 
he was lawfolly qualified within the —— of 21 H. 8. cap. 
13. was the queſtion in the Common Pleas: for if he was 
lawfully qualihed, then the firſt benefice by the acceptance of 
the ſecond was not void, & per conſequens, no title to preſent 
by lapſe devolved to the Queen; and by the pleading, it dot! 
not appear that the two ſiiſt chaplains were living at the time 
when the third was advanced, for it was averred only, that 
the two were alive at the time when the third was retained ; 
upon which great queſtion aroſe in the King's Bench : and it 
was adjudged in the Common Pleas, that title to preſent by 
lapſe was devolved to the Queen, and therefore judgment 
was given there accordingly. And after many arguments at 
bar and bench upon the writ of error in the King's Bench, 
the judgment given in C. B. for the Queen was affirmed. 
And in this caſe two points were reſolved: 1. When the 
Countels retained two chaplains ; theſe two are capable of a 
diſpenſation, according to the act of (a) 21 H. 8. by which 
it is provided, “that every Counteſs, being a widow, may 
* have two chapiains, whereof every one may purchaſe 1:- 
« cence or diſpenſation.“ Then when ſhe retains two, the 
ſtatute is executed, ſor ſlie cannot have more than two capable 
to have diſpenſation, and the retainer of the third can- 
10 
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- not diveſt the capacity of diſpenſation which was veſted by 
their retainer in the ficſt two; for although the counteſs might 
have as many chaplains as ſhe would at the common Jaw, yet 
ſhe cannot have more than two capable of a diſpenſation by 
force of the ſtatute z and reaſon requires that he who has ferved 
Jongeſt ſhould be firſt preferred, & (a) qui prior eft tempore, (a) Co. Lit. 
potior eff jure. And fo now this point has been jour times 14, . 347. b. 
adjudged : 1. In the Common Pleas, Paſeh. 31 Eliz. Rot. 928. * 40. 95. 
in a Quare tmpedit between the Queen and the Biſhop of Lin- 
coln, the Preſident of Maudlin college, and John Skuffling, 
(5) clerk. 2. In the Lady St. John's caſe, 3. In this very (3)Poſea 118. a. 
caſe in the Common Pleas : and 4thly, now in the King's Moor 277. 
Bench ; vide Dyer 312. (c) by the opinion 'of Catlyn, Saun- er. El 5. . 
ders, and Dyer, if a Lord who is allowed but three chaplains, Sav. 101, 102. 
retains ſix by his letters teſtimonial, at one and the ſame time, b Cr, El. 724. 
and all ſi are preferred to hx ſevetal pluralities, the three who 3 82 
are firſt promoted, are warranted by the ſtatute, and yet the f 
retainer was not according to the ſtatute, but in quali jure (4) (4) Vaugh. 60. 
melior eft conditio prfſidentts. 2. It was reſolved, that when 
the two firſt were retained according to the ſtatute, and thereby 
the ſtatute executed as aforeſaid, the retainer of the third, 
although it was good at the common Jaw, yet it was void to 
give him capacity to purchaſe diſpenſation within the ſtatute ; 
and therefore although the other two were dead before the 
advancement of the third, yet foraſmuch as they were alive 
at the time of his retainer, which retainer was at the common 
law, and not according to. the ſtatute, therefore he ought to 
have a new retainer after their death, and before his ad vance- 
ment, for quod (e) ab initio non valet, in tractu temporis non (c) 4 Co. z. b. 
convaleſcet ; as if the ſon and heir apparent of a Baron retains uu S. 
a chaplain, and gives him his letters under his hand and ſeal, 2 Ce 55. b. 
and afterwards his father dies, and this chaplajn purchaſes cr. El. 585. 
diſpenſation, this retainer and theſe letters will not ſerve him, Co. Lit. 35. a. 
becauſe they were not available at the beginning : and it a — 
Baron retains three chaplains according to the ſtatute, and Dar. 32. a. 
they purchaſe diſpenſation, and are advanced according to 2 Bulſt.304,305. 
the ſtatute, now it the Lord diſcharges one of them from his 1233 
ſervice, he cannot retain another during his life, for then by : 
ſuch means he might advance infinite chaplains without num- 
ber, by which the ſtatute would be defrauded, for the ſtatute 
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limits him to three only to have benefit of the act: and fo 
was it adjudged in the Common Pleas, Paſch. 28 Eliz. Rot. 
I130. ina Duare impedit between the Queen and the Biſhop 
* And. 200. of Glouceſter, and Edward (a) Savacre, and affirmed by a 
Godb. 41, 42, Writ of error in the King's Bench; and it was faid, that the 
Owen 51, ſaid act of 21 H. 8. ſhall be taken ſtrictly againſt pluralities, 
Say. 79. and therefore it has been held, that if a Baron, who by the 
ſtatute may retain three chaplains, is made Warden of the 
Cinque Ports, who may have a chaplain in reſpe& of his 
office, yet he ſhall have but three. And fo if a Baron has 
| three, and is made an Earl, yet he ſhall have but five in all, 

& fic de ceteris. 
anfield and others were of counſel with the plaintiff in 
the writ of error, and the Attorney and others with the de- 


fendant. 


SLADE's 


Part IV, 


S LA D E's Caſe. 
Hill. 38 Eliz. Rot. 305. 
In the King's Bench. 


Devon, ſſ. E it remembered that heretofore, that is to 
ſay, in the term of dt. Michael laſt paſt, be- 

fore the lady the Queen at Weſtm. came John Slade, by Nich. 
Weare his attorney, and brought here into the court of the 
faid lady the Queen, then there, his certain bill againſt Hum. 
phry Morley, in cuſtody of the Marſhal}, &c. of a plea of 
treſpaſs upon the caſe : and there are pledges of proſecuting, 
to wit, John Doe and Richard Roe, which faid bill followeth 
in theſe words: if, Devon, ſſ. John Slade complaineth of 
Humphrey Morley, being in cuſtody of the Marſhal of the 
Marſhalſea of the lady the Q. before the Q. herſelf, for that, 
that is to ſay, that whereas the ſaid John, the 1oth day of 
Nov. in the 36th year of the reign of the ſaid lady Elizabeth, 
now Q. of England, &c. was poſſeſſed for the term of divers 
years then and yet to come, of and in one cloſe of land, with 
the appurtenances in Halberton, in the county aforeſaid, 
called Rack Park, containing by eſtimation eight acres, and 
being ſo poſſeſſed thereof, the ſaid John afterwards, that is to 
ſay, on the ſaid 10th day of Nov. in the 36th year aforeſaid, 
had ſowed the ſaid cloſe with wheat and rye, which wheat and 
rye in the cloſe aforeſaid, by the ſaid John (ſo as before is faid) 
being ſowed, afterwards that is to ſay, on the 8th day of May, 
in the 37th year of the reign of the ſaid lady the now Queen, 
were grown into ears, the faid RT on the aſoreſaid 
8h day of May in the ſaid 37th year aforeſaid, the ſaid wheat 
and rye in ears upon the clote aforeſaid (as before is ſaid) then 
rowing, at Halberton aforeſaid, in conſideration that the ſaid 
John then and there, at the ſpecial inſtance and requeſt of the 
ſaid Humph. had bargained and ſold unto the ſaid Humph. to 
the uſe and behoof of the ſaid Humph. all the ears of wheat 
and corn which then did grow upon the ſaid cloſe, called Rack 
Park (the tithes thereof to the Rector of the church of Halber- 
ton aforeſaid due only excepted) did aſſume, and then and 
there faithful! wider” that he the ſaid Humph. 161. of law - 
ful money of Engl. to the aforeſ. John in the feaſt of St. John 
the Baptiſt, then next following, would well and truly con- 
tent and pay: yet the ſaid Humph. his aſſumption and promiſe 
Bb4 aforeſaid 
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aforeſaid little regarding, but endeavouring and intending the 
ſaid John ot the aloreſaid 161. in that part ſubtilly and crattily 
to deceive and deſraud, the ſaid 161. to the ſaid John, accord- 
ing to his aſſuming and promite, hath not yet paid, nor any 
way for the fame coutented him, although the ſaid Humph. 
thereunto aſterwards, that is to ſay, on the laſt day of Sept. 
in the 37th year of the reign of the inid lady the now Q. aſoreſ. 
at Halderton aforeſaid, by the ſaid John was oftentimes there- 
unto required, but the {ame to pay him, or any way to con- 
tent him, hath altogether refuſed, and doth yet refuſe z where- 
upon the ſaid John 12th he is injured, and hath ſuſtained da- 
mage to the value of 401. and thereof he bringeth ſuit, &c. 
And now at this day, that is to fay, Friday next after 8 days 
of St. Hilary, in the fame term, until which day aforeſaid 
the ſaid Humph. had licence to imparl to the bil: aforeſaid and 
then to anſwer, &c. before the lady the Q. at Weſtm. cometh 
as well the ſaid John by his attorney aforeſaid, as the ſaid 
Humph. by John Halflaff, his attorney; and he the ſaid 
Humph. doth defend the force and injury when, &c. and 
faith, that he did not take upon himſelf in manner and form, 
as the ſaid John Slade hath complained againſt him; and upon 
this he putteth himſelf upon the country; and the ſaid J. 
Slade liken iſe, &c. Therefore let a jury come before the ſaid 
lady the Q. at Weſtm. on Thurſday next after eight days of 
the Purification of the bleſſed Mary, &c and who neither, &c. 
to recognize, &c. and becauſe as well, &c. The ſame day is 
£iren to the parties aforeſaid there, &c. Afterwards proceſs 
vas continued between the parties aforeſaid of the plea aforeſ. 
by the jury thereof being reſpited between them before the 
lady the Q. at Weſtm. until Wedneſday next after 15 days 
of Eafter then next following, unleſs the Juſtices of the co 
the Q. aſtigned to take aſſizes, firſt upon Monday the 2d wee 

of Lent, at the caſtle at Exeter, in the county aforeſaid by the 
torm of the fat &c. ſhall come, for default of jurors, &c. At 
which Wednefday before the lady the Q at Weſtm. aforeſaid 
came the parties aforeſaid by their attornies aforeſaid. And the 
beforeſaid Juſtices of aſſizes, before whom, &c. ſent here their 
record before them had in theſe words. fl. Afterwards at the 
day and place within mentioned, before Thomas Walmeſley 
one of the Juſtices of the Q. of the Bench, and Edw. Fenner, 
one of the Juſtices of the ſaid lady the Q. aſſigned to hold pleas 
before the Q. herſelf, Juſtices of the ſaid lady the Q. aſſigned 
to take aſhzes in the county aforeſaid, by form of the ſtat. &c. 
come as well the within named J. Slade, by T. Clayton his at- 
torney, as the within written Humph. Morley, by Henry Col- 
lier his attorney and the jurors ſworn, whereof mention 1s 
within made likewiſe, being called, came, who to ſay the truth 
of the matter within contained, being choſen, tried and ſworn 
ſay upon their oath, that the ſaid Humph. Morley did buy 
of the ſaid J. Slade the within written wheat and rye, in 
ears, upon the within written cloſe (as is ſaid before) grow- 
ing being, for 161, of good and lawful money of England, 
| | o 
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to be paid to the ſaid J.Slade in the Feaſt of St. John the Bap- 


tilt, then next following, as in the declaration within written 


is within ſpecified ; and further the ſaid jurors ſay, upon their 
oath aforeſ. that betwixt the ſald J. Slade, and the ſaid Humph. 
Morley, there was no promiſe or taking upon him, heſides 
the bargain aforeſ. But whether upon the whole matter a- 
ſoreſ. by the faid jurors in form aforeſ. found, the ſaid Humph. 
Morley did take upon him in manner and form, as in the de- 
claration within written, within ſpecified, or no, the ſaid ju- 
rors are altogether ignorant, and thereof they aſk the advice 
and conſideration of the court here, &c. and if upon the 
whole matter aforeſ. by the ſaid jurors in form aforeſ. found, 
it {hall ſeem to the Juſtices of the court here, that the ſaid 
Humph. Morley did take upon him in manner and form, in 
the declaration within ſpecitied, then the ſaid jurors ſay upon 
their oath aforeſ. that the aforeſ. Humph. Morley did take up- 
on him in manner and form as the aforeſ. J. Slade within a- 
gainſt him complaineth; and then they do aſſeſs the damages 
of the ſaid J. Slade, by occaſion of not performance of his pro- 
mile, and taxing upon him within written, beſides his charges 
and his coſts in the ſuit aforeſ. by him expended to 161. And 
for thoſe charges and colts to 20s. And if upon the whole 
matter by the faid jurors, in form aſoteſ. found, it ſhall ſeem 
to the ſaid Juſtices and court here, that the faid Humph. Mor- 
ley did not take upon him in manner and form in the declarat. 
within ſpecified, then the ſaid jurors ſay upon their oath, that 
the ſaid Humph. did not take upon him in manner and form 
as the faid Humph, hath within alledged : and becauſe the 
court of the lady the Q. here of giving their judgment of and 
upon the premiſes are not yet adviſed, day is given to the par- 
ties aforeſ. in ſtate as now it is, before the lady theQ. at Weltm, 


until Monday next after 15 days of the Holy Trinity to hear 
their judgment of and upon the premiſ. becauſe the court of 


the lady the Q here thereof are not yet, &c. And fo from term 
to term, until Saturday next after eight days of St. Michael, to 
hear their judgment of and upon the prem. becauſe the court 
of the lady the Q. here are not yet, &c. At which day beſore 
the lady the Q at Weſtm. aforeſ. came the parties aſoreſ. in 
their proper perſons: upon which all and ſingular the premiſes 
being ſeen by the court of the lady the Q. and fully under- 
ſtood, and mature deliberat. being thereupon had, for that it 
ſeemeth to the court of the ſaid lady the now Q. here, that the 
{aid Humph. did take upon him in manner and form in the de- 
clarat. aforeſ. above ſpecified : it is conſidered, that the aforeſ. 
J. Slade do recover againſt the faid Humph. Morley bis da- 
mages and colts aforeſ. by the jurors aforeſ. in form aforeſ. aſ- 
ſeſſed, as alſo 9. I for his charges and coſts aforeſ. to the ſaid 
J. Slade, by the court of the ſaid lady the Q. here by his aſſent 
of increaſe adjudged, which damages in the whole do amount 
% 261, And the ſaid Humph. Morley in mercy, &c. 
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SLADE's Caſe. 


Trin. 44 Eliz. 


In the King's Bench. 


TOHN SLADE brought an action on the caſe in the 

King's Bench againſt Humfrey Morley, (which plea be- 
gan Hil. 38 Eliz. Rot. 305.) and declared, that whereas the 
plaintiff, 10 Nov. 36 Eliz. was poſſeſſed of a cloſe of land in 
Halberton in the county of Devon called Rack Park, contain- 
ing by eſtimation eight acres for the term of divers years then 
and yet to come, and being fo poſſeſſed, the plaintiff the ſaid 
10th day of Nov. the ſaid cloſe had ſowed with wheat and rye, 
which wheat and rye, 8 Mi, 37 Eliz. were grown into 
blades, the defendant, in conſideration that the plaintiff, at 
the ſpecial inſtance and requeſt of the faid Humphrey, had bar- 
gained and ſold to him the ſaid blades of wheat and rye grow- 
ing upon the ſaid cloſe (the tithes due to the Rector, &c. 
excepted) aſſumed and promiſed the plaintiff to pay him 161. 
at the feaſt of St. John the Baptiſt then to come: and for 
non-payment thereof at the ſaid feaſt of St. John Baptiſt, the 
plaintiff brought the faid action: the defendant pleaded 
Non aſſumpſit modo & forma; and on the trial of this iſſue 


the jurors gave a ſpecial verdict, /c. that the defendant 


Hard 6c. 


bought of the plaintiff the wheat and rye in hlades growing 
upon the ſaid cloſe as is aforeſaid, prout in the ſaid declara- 
tion is alledged, and further found, that between the plain- 
tiff and the defendant there was no other promiſe or af- 
ſumption but only the ſaid bargain : and againſt the main- 
tenance of this Gion divers objections were made by John 
Doddridge of counſel with the defendant. 1. That the plain- 
tiff upon this bargain might have ordinary remedy by 
aCtion of debt, which is an aCtion formed in the Regiſter, 
and therefore he ſhould not have an action on the caſe, 
which is an extraordinary aCtion, and not limited within any 
certain form in the Regiſter; for ubi ceſſat remedium ordina- 
rium, ibi decurritur ad extrasrdinarium, & nunquam decurritur 
ad extraordinarium ubi valet ordinarium, as appears by all 
our books; Et nullus debet agere aftionem de dolo, ubi a- 
lia attio ſubeſl, The ſecond objection was, that the mainte- 
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nance of this action takes away the defendant's benefit of (a) (.) Co. Lit. 

wager of law, and ſo bereaves him of the benefit which the 95.4 

law gives him, which is his birthright. For peradventure the 

defendant has paid or ſatisfied the plaintiff in private betwixt 

them, of which payment or ſatisfaction he has no witneſs, 

and therefore it would be miſchievous if he ſhould not wage 

his law in ſuch caſe. And that was the reaſon (as it was ſaid) 

that debts by ſimple contract ſhall not be (5) forfeited to the (5) Poftea 95. a. 

King by outlawry or attainder, becauſe then by the King's 4 - 
rerogative the ſubject would be ouſted of his wager of law, Cr. — 

which is his birthright, as it is held in 40 E. 3.5. a. 50 Aſſ. 575, 851. 

1. 16 E. 4. 4. b. & 9 Eliz. Dyer 262. and if the King ſhall * Koll. 922. 


loſe the forfeiture and the debt in ſuch caſe, and the debtor by _ 3 


judgment of the law ſhall. be rather diſcharged of his debt, p!. 31. Cr. Car. 


before he ſhall be deprived of the benefit which the law — Por . 
gives him for his diſcharge, although in truth the debt wag wer. = Tn 
due and payable ; @ fortiori in the caſe at bar, the defendant Noy 155, 176. 
ſhall not be charged in an action in which he ſhall be ouſted 1 Leon. 64. 
of his law, when he may charge him in an action, in 

which he may have the benefit of it: and as to theſe objec- 

tions, the courts of King's Bench and Common Pleas were 

divided ; for the Juſtices of the King's Bench held, that the 

action (notwithſtanding ſuch objections) was maintainable, 

and the court of Common Pleas held the contrary. And for 

the honour of the law, and for the quiet of the ſubject in the 

appealing of ſuch diverſity of opinions ( Quia nil in lige in- 

tolerabilius eft eandem rem diverſo jure cenſeri the caſe was 

openly argued before all the Juſtices of England, and Barons 

of the Exchequer, c. Sir John Popham, Knt. C. J. of England, 

Sir Edm. Anderſon, Ent. C. J. of the Common Pleas, Sit W. 

Periam, Ch. Baron of the Excheq. Clark, Gawdy, Walmeſley, 

Fenner, Kingſmill, Savil, Warburton, and Yelverton, in the 

Exchequer Chamber, by the Queen's Attorney-General for 

the plaintiff, and by John Dodderidge for the def. and at an- 

other time the caſe was argued at Serjeant's Inn, before all the 

ſaid Juſtices and Barons, by the Attorney-General for the pl. 

and by Fran. Bacon for the def. and after many conferences 

between the Juſtices, and Barons, it was reſolved, that the 

action was maintainable, and that the pl. ſhould have judg- 

ment. And in this caſe theſe points were reſolved: 1. That +, gt. 9. 
altho' an action of debt lies upon the contract, yet the bar- f 5 Co. 88. 
gainor may have an action on < caſe, * or an action of debt 8 
at his election +, and that for three reaſons or cauſes; 1. In _ 433, 667. 
reſpect of infinite precedents (which George Kemp, Eſq. Se- Vaugh. 101. 


condary of the Prothonotaries of the King's Bench ſhewed — Rep. 
92, 464. 


me) as well in the court of Common Pleas as in the court 3 Bolte. 232. 


of King's Bench, in the reigns of King H. 6. E. 4. H. 7. & Cr. Car. 527, 


. . 3 Cr. El. 454. 
H. 8. by which it appears, that the plaintiffs declared that 0% ** od. Ae. 


the defendants, in conſideration of a ſale to them of certain 163. Dyer at. 


goods, promiſed to pay ſo much money, &c. in which pl. 125. 2 Sid. 
Caſes 159. Noy 53. 
Moor 694+ 
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caſcs the plaintiffs had judgment. To which precedents and 
judgments being of ſo great number, in ſo- many ſucceſſions 
of ages, and in the ſeveral times of ſo many reverend Judges, 
the Tultices in this caſe gave great regard; and ſo the Juſ- 
tices in ancient times, and from time to time did, as well 
in matters of form as in deciding of doubts and queſtions 
as well at the common law, as in conſtruction of acts of 
parliament, and thereſore in 11 E 2. Fermedon 32. it is held, 
that the ancient forms and manner of precedents are to be 
maintained and obſerved ; and in 34 Aff. 7. that which has not 
been according to uſage ſnall not be permitted, and in 2 E. z. 
29. the ancient form and order is to be obferved. In 39 H. 6. 
30. the opin. of Priſet & tt” cu? was, that in a wiit of meſne 
the pl. ought to ſurmiſe the tenure between the lord para- 
mount and the meſne, as well as between the meine and the 
tenant, and ſhew the divers reaſons and cauſes of their 
opinions, but when the Juſtices were informed by the Protho- 
notaries, that the book called Les Tales, eontained the form 
that had always in ſuch caſes been uſed, the book ſaith, thats 
the Juſtices reſolved that they would not change the uſage, 
notwithſtanding their opinion was to the contrary, and ac- 
cording to the precedent they awarded the count good, 4. E. 3. 
44. Ina writ of error brought by John Paſton, to reverſe an 
outlawry againſt him, he did not ſuimiſe in the writ at 
whoſe ſuit he was outlawed, and all the Juſtices: ſaid it was a 
ſtrange writ, and no certainty ſuppoſed thereby; foy- by the 
writ it did not appear whether he was outlawed at the ſuit 
of the party or at the King's ſuit, or in what ſuit, or for what 
thing, and it might be that he was outlawed for felony, debt, 
treſpaſs, account or fine to the King, but when the court was 
informed that the ancient form was ſuch, then they changed 
their opinion and awarded the wiit good, and reſolved, that 
common courſe makes a law, altho' now as it was there faid, 
perhaps reaſon willeth the contrary ; but there the Juſtices 
ſaid, we cannot change the law now, for that would be incon- 
venient, and therewith agrees Long 5. E. 4. 1. where it is ſaid, 
that the courſe of a court makes a law: Vide Mich. 2 & 3 P. 
& M. 120. The ſtat. of W. 2. cap. 12. Qued juſtic” coram 
guib* format? erit' appellum & terminat” ſhall enquire of da- 
mages where the def. is acquitted, yet precedents expound the 
law againſt the expreſs letter, ſc. that Juſtices of Ny Prius 
(before whom the appeal was not began) thall do it, and many 
others to this effect are in our books; but foraſmuch as prece- 
dents are not always allowable, for in our books the Judges 
reject ſome precedents, ſee a notable caſe in Long 5 E. 4. 110. 
for certain rules and differences in this matter there it is 
agreed, that where a queſtion was of a retorn of an aſſiſe, and 
2 or 3 preced. were ſhewed, which agreed with the ſaid retorn, 
and the Jnſtices ſaid, that 2 or 3 retorns or precedents do not 
make a law, nor a cuſtom, eſpecially when there are here 
in court forty and more precedents to the contrary; but if 
there was no precedent to the contrary, it was another mat- 


ter, 
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ter, unleſs the court adjudge it againſt reaſon, and then it 
ſhall pe amended, for perhaps the (a) precedents paſſed with- (a) 2 Co. 6. b. 
out (6) challenge of the party, or debate of the Jultices, as then a os b. 

(as it is there recited) of late it was in a writ of error to reverſe 1 — > 
an ourtawry in the county of Lancaſter, and the error was be- 1 Jones 424. 
cauſe the Sheriff retorned, that ad com” Lancaſtriæ tent ibid”, OS 419- 
Ge. where it ſhould be, ad com” Lancaſtrie tent apud Lancaſtr, (% Wisch. 85. 
or other certain place to which this word i, ſhould have re- 1 Roll. Rep. 75. 
Jation, and although there were ſhewed 100 precedents accord- => 2 123. 
ing to the ſaid retorn, yet the outlawry was reverſed; ſo that cet 

in divers cafes precedents do not make a law; and therefore 

it was ſaid by the Juſtices to the parties, that he who would 

have advantage of precedents, ought to ſearch for them at his 

peril, and ſor his ſpeed, for the court would not ſearch for 

them; for if none, or no uſval precedents are ſhewn, the court 

ought to adjudge according to law and reaſon : out of which 

book, 1. It is to be obſerved, that two or three, or ſuch ſmall 

number of precedents, do not make a law againſt the generality 

of precedents in ſuch caſe. 2. That the retorn of Sheriffs or 

entries of clerks without chalienge of the party, or conſider- 

ation of the court, being againſt common law and reaſon, are 

not allowable : but when the precedents are (c) judicial, ſc. (c] Cr. Arg. 75. 
where the Juſtices, by divers ſucceſſion of ages, have given SOS Boſe FH 
g F . . . 95, 355» 
judgment in actions there brought, it ſhall be intended that 141. 

ſome of the counſel with the defendant, or ſome of the Juſtices 

before whom the aCtion was tried, and the record read, would 

have excepted againſt it, if in their judgment the action was 

not maintainable, but in caſe of return of an outlawry, or en- 

tries of clerks, the records paſs in ſilence, and without excep- 

tion of the parties, and therefore are not fo authentic as judg— 

ments upon demurrers or verdicts, and therefore in ſuch caſes | 
(4) mullituds errantium non parit errori patrocintum, if ſuch re- (4) Cr. Arg, 79 
torns or entries of clerks and officers are clearly in the Hard. 98. 
opinion of the Juitices againſt law and reafon : fo that in 

the caſe at bar it was reſolved, that the multitude of the ſaid 

judicial precedents in ſo many fſucceſſions of ages, well 

prove that in the caſe at bar the action was maintainable. 

The ſecond cauſe of their reſolution was divers judgments 

and caſes reſolved in cur books where ſuck action on the 

caſe on Aſſ. has been maintainable, when the party might 

have had an action of debt, 21 U. 6 55. b. 12 EK. 4. 13. 

13 H. 7. 26. 20 H. 7. 4 b. & 20 I. 7. 8. b. which cafe was 

adjudged as Fitz James cites it, 22 H. 8. Dyer 22. b. 27 H. 
8. 24 & 25. in Latam's caſe, Norwood and Read's cafe ad- 

judged Plo d. Com. 180. 3. It was reſolved, that every con- 

tract (e) executory imports in itſelf an tt for when (+) Yelv. 20. 
one agrees to pay money, or to deliver any thing, thereby t 4s 
he aſſumes or promiſcs to pay, or deliver it, and therefore 

when one ſells any goods to another, and agrees to deliver 

them at a day to come, and the other in conßdctation 
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(a) 3 Co. 22. 8. 
Co. 81. b. 

8 Co. 183. 3. 

10 Co. 128. b. 

2 Brownl. 62, 63. 

Co. Lit. 47+ b, 

292. b. 

F. N. B. 130, 
131. 3. 131. b. 
Velv. 67. Leon. 
300, 319. 2 Leo. 
107, 108, 131. 
Mo. 13. 3 Leon. 
4. 4 Leon. 13. 
Owen 40. Benl, 
in Aſh. pl. 10. 


O. Benl. 4. pl.8. 


N. Benl. 57. pl. 
93. Benl. in 


Kelw. 208, 20g. 


Cro. El. 118, 
119, 776, 807. 
Cro, Jac. 505. 
Cro. Car. 421. 
1 Roll. 22, 601. 
1 Roll. Rep. 22 1. 
2 Roll. Rep. 47. 
Br. Adios ſur 
2 18. in 
ne. 2 Sand. 337 
Latch. 216, oy 
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theredf agrees to pay ſo much money at ſuch a day, in that 
caſe both parties may have an action of debt, or an action on 
the caſe on aſſumpſit, for the mutual executory agreement of 
both parties imports in itſelf reciprocal actions upon the caſe, 
as well as actions of debt, and therewith agrees the judgment 
in Read and Norwood's caſe, Pl. Com. 128. 4. It was re- 
ſolved, that the plaintiff in this action on the cafe on aſſumpſit 
ſhould not recover only damages for the ſpecial loſs (if any be) 
which he had, but alſo for the whole debt, ſo that a recovery 
or bar in this action would be a good * bar in an action of debt 
brought upon the ſame contract; ſo via verſa, a recovery or 
bar in an action of debt, is a good bar in an action on the 
caſe on aſſumpſit. Vide 12 E. 4. 13. a. 2 R. 3. 14. (32) 33 
H. 8. Afton ſur le caſe. Br. 105. 5. In ſome caſes it would 
be miſchievous if an action of debt ſhould be only brought, 
and not an action on the caſe, as in the caſe inter Redman and 
Peck, 2 & 3 Ph. & Mar. Dyer 113. they bargained together, 
that for a certain conſideration Redman ſhould deliver to Peck 
20 quarters of barley yearly during his life, and for non-de- 
livery in one year, it is adjudged that an action well lies, for 
otherwiſe it would be miſchievous to Peck, for if he ſhould 
be driven to his action of debt, then he himſelf could never 
have it, but his executors or adminiſtrators, for debt doth not 
lie in ſuch caſe, till all the days are incurred, and that would 
be contrary to the bargain and intent of the parties, for Peck 
provides it yearly for his neceſſary uſe: ſo 5 Mar. Br. Action 


ſur le caſe 108. that if a ſum is given in marriage to be paid 


at ſeveral days, an action upon the caſe lies for non-payment 
at the firſt day, but no action of debt lies in ſuch caſe (a) till 
all the days are paſt. Alſo it is good in theſe days in as many 
caſes as may be done by the law, to ouſt the defendant of 
his law, and to try it by the country, for otherwiſe it would 
be occaſion of much perjury. 6. It was ſaid, that an action 
on the caſe on aſſump/it is as well a formed action, and con- 
tained in the regiſter, as an action of debt, for there is its form: 
alſo it appears in divers other caſes in the Regiſter, that an 
action on the caſc will lie, although the plaintiff may have 
another formed aCtion in the Regiſter, F. N. B. 94. g. & Re- 
giſter 103. b. If a man has a manor within any honour, and 
has a leet within his manor of his tenants, if he or his tenants 
are diſtrained by the lord of the honour, to come to the leet of 
the honour, he who is ſo diſtrained may have a general writ 
of trefpaſs, or a ſpecial writ upon his caſe: ſo if any officer 
takes toll of him who ought to be quit of toll, he ſhall have a 
general writ of treſpaſs, or an action upon his caſe, as ap- 
pears by Fitz. ib. 94. And if a Prior or other prelate, is 
riding in his journey, and one diſtrains his horſe upon which 
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he is riding when he may diſtrain other goods, he may have a 
general action of treſpaſs, or an action upon his caſe, as appears 
in the Regiſter, 100. b. & F. N. B. 93. H. If the Sheriff ſuf- 
ſers one in execution upon a ſtatute merchant to eſcape, the 
conuſee may have an action of debt, (a) or an action on the 
caſe, as appears by the Regiſter, 98. b & F. N. B. 93. B. C. 
So if a man ouſts the executors of his leflee for years of their 
term, they my have a ſpecial writ upon their af as appears 
F. N. B. 92. G. & Regiſter 97. and yet they may have Ejec- 
tione firmæ, or treſpaſs. And thereſore it was concluded, that 
in all caſes when the Regiſter has two writs for one and the 
ſame caſe, it is in the party's eleCtion to take either. But the 
Regilter has (5) two ſeveral actions, /c. action upon the caſe 
upon aſſumpſit, and alſo an action of debt, and therefore the 
party may elect either. And as to the objection which has 
been made, that -it would be miſchievous to the def. that he 
ſhould not (c) wage his law, foraſmuch as he might pay it in 
ſecret : to that it was anſwered, that it ſhould be accounted 
his folly that he did not take ſufficient witneſſes with him to 
prove the payment he made ; but the miſchief would be rather 
on the other party, for now experience proves that mens con- 
ſciences giove fo large that the reſpect of their private advan- 
tage rather induces men (and chiefly thoſe who have declining 
eſtates) to perjury ; for Jurare in propria cauſa (as one faith) 
eſt ſæpenumero hoc ſeculo præcipitium diaboli ad detrudendas miſe— 
rerum animas ad infernum and therefore in debt, or other 
action where wager of law is admitted by the law, the Judges 
without good admonition and due examination of the party 
do not admit him to it. And as to the caſe which was cited, 
that debts or duties due by ſingle contract where the party 
may wage his law, ſhall not be (d) forfeited by outlawry, 
becauſe the debtor will be thereby ouſted of his law : to 
that it was anſwered by the Attorney General that in ſuch 
caſe by the law, debts or duties ſhall be forfeited to the 
King. and ſo are the better opinions of the books, ſc. 3 E. 3. 
Corone 343. 19 E. 2, Avowry 223. If the tenant of a Prior 
alien is amerced for default of ſuit to the court- baron, 
the King ſeiſes the poſſeſſions of the Prior alien, he ſhall have 
this debt due for the amercement; yet in an action of debt 
brought for it by the prior alien, he ſhall have his (e) law, 
as it was adjudged 6 E. 6. in 3 Bendloe's Reports, 
28 E. 3. 92. in Accompt, & Stamf. Pleas of the Crown 188. 
and infinite precedents in all ages in the Exchequer, which 
I have ſeen, approve it, and ſo it was now lately refolv- 
ed in the Exchequer, and ſo it was held in this cafe by 
Popham, Anderſon, and divers other Juſtices with whom 1 
have conferred againſt the ſudden opinions in 49 E. 3. 5. 
50 Aſſ. 1. 16 E 4. 4. & g Eliz. 262. (/) and ſo you have 


a doubt 


95 


(a) Cr.Car. 540. 


(5) Dyer 21. pl. 
125 


(c) Co. Lit. 295. 
a. 9 Co. 88. b. 


(4) zVent. 282. 
Moor 204, 206. 
Antes 93. a. con- 
tra, 2 Roll. 806. 
Cr. El. 575, 
851, 203. 

Cro. Car. 187. 
Stamf. Cor, 
188. 2. Dy. 262. 
pl. 31. Hard. 
226. Went- 
worth 23. 

Noy 155, 176. 
1 Leon. 64. 


(e) O. Benl. 41. 


Moor 276, 277. 
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a doubt in our books well reſolved. Et nota reader, in every 
8 | rag — * (a) Quo minus in the Exchequer brought by the King's debtor 
Br. Ley IN againſt one who is indebted to him on a ſimple contract, the 
Godd. 291. defendant ſhall not have his law, ſor the benefit of the King, 
32 H. 6. 24. 2 as appears in 8 H. 5. Ley 66. 20 E. 3. Ley 42. 10H. 7.6. 
and yet there the King is not party, @ fortior; when ſuch debt 
or duty is forfeited to the King, and the King is the ſole and 
immediate party: et nota reader, this reſolution as to this 
point, agrees with the judicial law of God, upon which our 
— is in this point grounded, ſor it appears by the 22d chap- 
ter of Exodus, ver. 7. Si quis commendaverit amico pecuniam, 
| Sc. & ver. 10. Si quis commendaverit proximo ſuo afinum, bo- 
— egay dem, ovem, & omne jumentum ad cuſtodiam, & mortuum fuer, 
343, 344, 2455. Aut debilitatum aut captum ab hoſtibus, nulinſque hoc viderit, ju: 
ec. jurandum erit in medio quod non extengerit manum ad rem proximi 
ſui, ſuſcipietgue Dominus juramentum & ille reddere nan cogetur ; 
by which it appears that it is in the election of the plaintiff, 
either to charge the defendant by witneſſes if he will, and to 
ouſt him of his law, or to refer it to the deſendant's oath ; 
for the text ſaith, *u/lnſgue hoc ditlerit, fc. if there be no wit- 
neſſes, ſo by dur law in the ſame caſe put in the text, the 
owner has election either to bring an action on the caſe in 
which the defendant cannot wage his law, or an action of Deti- 
nue in which he may, et jui urandum in hec caſu off finrs ; for the 
plaintiff is bound thereby, and it is the end of the controverſy. 
And I am ſurpriſed that in theſe days fo little conſideration is 
made of an oath, as I daily obſerve ; Cum jurare per Dern 
actus religionis fit, quo Deus teſtis adhibetur tanquam is qut {it 
emnium rerum maximus, &c, Nala reader, for witnef*s of 
acquittance (on oath. ) 
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In the King's Bench. 


Bucks, ſſ. D E it remembered that heretofore, that is to ſay, 

in the term of St. Michael laſt paſt, before the 
lady the Q. at Weſtminſter, came Theophilus Adams, Gent. 
by John Povey his attorney, and brought here in the court of 
the ſaid lady the Q. then there, his certain bill againſt John 
Lambert in the cuſtody of the Marſhal, &c. of a plea of treſpaſs 
and ejectment of farm, and there are pledges of proſecuting (to 
wit) John Doe, and Rich. Roe, which ſaid bill followeth in 
theſe words, ſſ. Bucks, ff. Theo. Adams, Gent. complaineth 
of John Lambert being in the cuſtody of the Marſhal of the 
Marthalſea of the lady the Queen, before the Queen herſelf, 
for that, that is to ſay, that whereas one Rob. Snelling, Gent. 
and Tho. Butler, Gent. on the 23d day of May, in the 36th 
year of the reign of the lady Eliz. the now Queen of England, 
at the town of Buckingham in the county aforeſaid, had de- 
miſed, and to farm letten to the ſaid Theo. i meſſuage and 10 
acres of paſture, with the appurtenances, to the ſaid meſſuage 
near lying, called the Conigree, ſituate, lying, and being in 
the town of Buckingham aforeſaid, in the cqunty aforeſaid, to 
have to the ſaid Theo. and his aſſigns, from the aforeſaid 23d 
day of May, in the 36th year aforeſaid, until the end and 


term of ten years from thence next following, and fully to 


be complete and ended, by virtue of which ſail demiſe the fame 
Theo. afterwards, that is to ſay, on the 16th day of April, in 
the 39th year of the reign of the fail lady the now Queen, 
entered into the aforeſaid tenements with the appurtenances, 
and was thereof poſſeſſed until the aforeſaid J. Lambert after- 
ward, that is to ſay, on the ſame 16th day of April, in the 39th 
year aforeſaid, with force and arms, &c. entered into the 
tenements aforeſaid with the appurtenances upon the poſſeſſion 
of the ſaid Theo. thereof, and him the ſaid Theo. from his 
farm thereof, his term aforeſ. not yet ended, ejected, expelled, 
and amoved, and from his poſſeſſion thereof held out, and yet 
holdethout, and other wrongs to him did againſt the peace of 
the faid lady the now Q. to the damage of the faid T heo. of 
201. and thereof he bringeth ſuit, &c. and now at this day, that 
is to ſay, Monday next after eight days of St. Mich. in this 
term until which day the aforeſaid J. Lambert had licence to 
imparl to the bill aforeſ. and then to anſwer, &c. before the lady 
the Q. at Weſtm. come as well the aforefaid Theo, Adams, by 
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Ejectment. 
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his attorney aforeſaid, as the ſaid J. Lambert, by J H arborn 
his attorney, and the ſaid J. Lambert defendeth the force and 
injury when, &c. and faith, that he is not thereof guilty, and 
of this he putteth himſelf upon the country, and the ſaid Theo. 
likewiſe, &c. therefore let a jury thereof come before the lady 
the Q. at Weſtm. on Monday next after the morrow of the 
Purification of the Bleſſed Mary, by whom, &c. and who 
neither, &c. to recognize, &c. becauſe as well, &c. the ſame 
day is given to the parties aforeſaid there, &c. from which 
day the jurors aforeſ. between the parties aforeſaid, of the plea 
aſoref. were put in reſpite before the lady the Q_ at Weſtm.qun- 
til Monday next after a month of Eaſter, in the 4 iſt year of the 
ſaid lady the now by default of jurors, &c. at which day 
before the ſaid lady the Q. at Weſtminſter aforeſaid come the 
parties aforeſaid by their attornies aforefaid ; and the jurors 
of the ſame jury being called come likewiſe, who to ſay the 
truth of the premiſes being choſen, tried, and ſworn, ſay upon 
their oath, that lang before the ſaid time of the treſpaſs and 
ejectment aforeſ. that is to ſay on the 5th day of the month of 
June in the year of our Lord 1431, and in the gth year of 
the reign of King Hen. 6. after the Conqueſt, one J. Barton 
the elder was ſeiſed of the aforeſ. meſſuage, and of fix acres of 
paſture, parcel of the aſoreſ. 10 acres of paſture in the declar. 
aforeſ. ſpecified, in which it is ſuppoſed the treſp. and ejectm. 
aforeſ. to be done, amongſt other things, in his demeſne as 
of fee, and being ſo ſeiſed of the meſſuage aforeſ. and of the 
ſaid fix acres of paſt. with the appurt. parcel, &c. enfeoffed W. 
Brampton, to have and to hold to him and his heirs to the be- 
hoof and uſe of the aforeſ. J. Barton the elder, and his heirs : 
by virtue whereof, the aforeſ. W. Brampton was ſeiſed of the 
meſſuage and fix acres of land, parcel, &c. with the appurt. 
in his demeſne as of fee, to the uſe of the aforeſaid J. Barton 
and his heirs, and the aforeſ. W. Brampton, being ſo ſeiſed 
thereof, the aſoreſ. J. Barton afterwards, that is to ſay, on 
the aforeſ. 5th day of the month of June, in the year of our 
Lord 1431, in the ſaid gth year of the reign of the ſaid late 
King Hen. 6. aforeſ. 1 aforeſ. made his teſtament and 
laſt will within written of the aforeſ. meſſuage and ſix acres of 
paſture, parcel, &c. amongſt other things in theſe words, 
&c. “ In the name of God, Amen. ſſ. The 5th day of the 
month of June 1431, of the late-reign of K. Hen. 6, aſter 
* the conqueſt of England the gth, I John Barton the elder, 
«© being of perfect mind and good memory, do make and 
«© ordain my preſent teſtament indented containing my laſt 
« wil}, in this manner: [mprimis, I give and recommend 
my ſoul to God and my omniponent Creator and Saviour, 
% and to the bleſſed Mary the Virgin his mother, and to all 
« the ſaints, and my body to be buried in the church of the 
e bleſſed Peter the apoſtle of Buckingham, that is to ſay, 
« in the church of St. Romwold, in the ſame place, wherein 
e a marble ſtone for my burying I have ordained and ap- 
& pointed, and for this my burial there to be had I give to 
&« the building of the body of the faid church, 40 8. alſo I 
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will, and ordain, that ſpeedily after my death there be celebrated 
for my ſoul, 4000 maſſes, for the celebrating of which [| give 
161. 13 8. and 4d. and for his pains who about this ſhall em- 
ploy himſelf, that fully, faithfully, and ſpeedily it be per- 
formed, 6s. 8d. Jem, I give to the religious men under- 
written, that they as ſoon as by my executors or their deputies 
they be acquainted of my death, ſo ſpeedily as conveniently it 
may be done, every order of them ſay a Placebo and Dirige by 
note, and the day following the maſs of Requiem with note for 
my ſoul, the ſouls of my father and mother, my friends and be- 
nefactors, and for the ſouls of all the faithful departed, that is 
to ſay, to the Maſter and Brethren of the houſe and church of 
St, Thomas the Martyr of Canterbury, called of Acon, London, 
40s, to the Maſter and Brethren of the hoſpital of St. Bartholo- 
mew in Weſt Smithfield London, 40s. to the Abbot and Con- 
vent of Betleſden in the county of Buckingham 1995. to the 
Prior and Convent of Luffeild, 40s. to the Prior and Convent 
of Cheitwood 40 8. to the Prior and Convent of Snelſale, 208. 
to every orderof the four orders of Friars Mendicants inthe town 
of Northampton 208. to every orderoft the four orders of Friars 
Mendicants of the town of Oxford 20s to the Convent and Fri- 
ars Minors of Aylſbury 20s, to every order of the five orders 
of Friars in the city of London 20s. Alſo I bequeath to the 
brother John Upton, 100s. that he for my ſou] celebrate for 
one whole year next after my death; and I will that all the re- 
ligious men aforeſ. by my executors or their deputies be charged 
that they eſpecially pray for my ſoul. rem, I give and be- 
queath io John Barton the younger, my brother, all my tenem. 
together with all the tenem. which late were Roger Skitet's, 
which | purchaſed, with the rents and ſervices, together with 
the reverſion and all their appurt. in the town of Buckingham, 
in the county of Buckingham, to have and to hold sI the te- 
nem. aforeſ. with their appurt. to the aforeſ. John my brother, 
for the term of his life, upon the conditions following, that is 
to ſay, that the ſaid John my brother, during his life, find one 
fit and honeſt chaplain, to celebrate for my ſoul and the {ſouls 
of my father, mother, brothers, ſiſters, benefaCtors, and my 
friends, and of all the faithful deceaſed, at the altar of Saint 
James in the aforeſaid church of the bleſſed Peter, daily; and 
1 will and ordain, that the aforeſaid chaplain in all feſtival 
days be preſent at mattins and veſpers, in the choir of the 
church aforeſaid : and I will that the ſaid chaplain, every day 
within the church aforeſaid, the mattins of St, Mary, and after 
the mattins of the day with the other hours canonical, and theſe 
to be ended every day, the ſaid chaplain before he goeth to 
maſs, read a part of the Pſalter of David, fo always that by the 
ſaid chaplain every week be ſaid one Pſalter of David, and 
afterwards daily when he is not troubled with fickneſs, that he 
go to mals, which maſs ended, before he go from the altar, he 
read the pſalm De profundis, with the prayer Iaclina, and daily 
after dinner, as it ſhall ſeem beſt to him that the ſaid chaplain 
ſay in the ſaid church of the bleſſed Peter, a Placebo and Dirige 
with nine readings, the time of Eaſter excepted, in which 
time of Eaſter let him ſay Oficium mortusrũm with three read- 
ings, according to the uſe of Saliſbury, and every following 
day of the ſame time of Eaſter, the Pſalter of the bleſſed Mary 


* the Virgin, and afterwards the commendations of fouls, 
« with the prayer, Tibi Domine commendamus, but afterwards that 


he ſay the veſpers for the day, and afterwards the veſpers of 
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St. Mary, and that the ſaid chaplain, if not hindered with ſick- 
neſs, every day that he ſhall make default of ſaying maſs in the 
ſaid church of St Peter, that he give to one of the poor of the 
town of Buckingham aforeſaid, one penny. I will alſo, that 
the ſaid chaplain make his abode always there, yet that the ſaid 
chaplain every year have recreation by the ſpace of 15 days, 
ſo always as the ſaid chaplain ſupply his turns by another 
chaplain,{or every day of the ſaid|15 days, to give to one of the 
poor of the town of Buckingham, a penny: and I will that the 
aforeſaid John my brother yearly during his life, pay to the 
ſaid chaplain in the aforeſaid church of St. Peter, for his main- 
tenance and his pains, as before is ſaid done and to be done, 
10 marks of lawful money of England out of the iſſues and 
profits of the tenements aforeſaid ; ſo always, that the ſaid 
chaplain of the ſaid ſum of 10 marks for his ſalary or ſtipend, 
reputed himſelf contented, from no other any ſtipend to be re- 
ceived or taken : and I the ſaid John Barton the elder, the ſaid 
teſtator, will and ordain, that the faid chaplain and his ſucceſ- 
ſors to the office and ſervice aforeſaid, be choſen, ordained, 
preferred, admitted, and received, by the Maſter and Brethrea 
of the houſe or church e St. Thomas the Martyr of Canterbury, 
called of Acon, London, aforeſaid, and his ſucceſſors for ever ; 
and if they do not behave themſelves well and honeſtly, or if 
they ſhall negle& or refuſe to do or perform the charges afore- 
ſaid, by the ſaid Maſters and Brethren and their ſucceſſors, or 
by their ſufficient deputies, from the ſaid office or ſervice they 
be removed and expelled, and another fit chaplain in the place 
of the ſaid chaplain for his faults removed, expelled, or by 
death failing, or otherwiſe howſoever from the ſaid office or 
ſervice cealing or departing, by the aforeſaid Maſters and 
Brethren of the houſe and church of St. Thomas aforeſaid, and 
his ſucceſſors be choſen, ordained, preferred, admitted, and 
received, ſo as the Lord Biſhop of Lincoln, who for the time 
ſhall be, or the Archdeacon of the place, or the Prebendary of 
the Prebend of Buckingham, or other in their name, upon 
the election, ordination, preferring, admiſſion, and remotion 
or amoving of the ſaid chaplain, no juriſdiction or power have 
or claim hereafter in any manner; therefore let the ſaid maſter 
and brethren and their ſucceſſors take care upon the peril 
of their ſouls, as they will anſwer the ſame before the molt high 
Judge, that neither for favour, love, prayer, or price, they 
ordain any chaplain into the aforeſaid office or ſervice, or admit 
or receive but an honeſt and an approved perſon as much as his 
converſation can appear to them, and that the aforeſaid chap- 
lain to the ſaid office and ſervice to be admitted, on his ſirſt 
admiſſion, the aforeſaid Maſter and Brethren of the houſe and 
church of St. Thomas aforeſaid and their ſucceſſors, take his 
corporal oath upon the Holy Goſpel, all and fingular the 
charges aforeſaid without fraud or deceit, or any diſpenſation 
upon them to the contrary notwithſtanding, in the manner and 
form aforeſ.{above declared, well and faithfully to be done and 
performed, as much as human frailty will admit: and that every 
chaplain to the ſaid office or ſervice to be admitted, on his firſt 
admiſhon find and make to the Maſters and Brethren of the houſe 
and church of St. Thomas the Martyr, of Canterbury, called of 
Acon, Lond. aſoreſ. for thetime being, ſufficient ſecurity forthe or- 
naments of the ſaidaltar of St. James belonging ſafely and ſecurely 
to keep, and in theirrefigning and ceaſing, torender back and deli- 
vet: and moreover that the ſaid John my brother, during his life, 
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« find in the town aforeſaid, fix poor men or women, to pray for 
« my ſoul and the ſouls aforeſ. every day for ever, and that he 
« give every week during his life to every one of the ſame poor, 
«« four pence, and alſo to every one of them their dwelling, as (by 
« the will of God) for them I have appointed and ordained, and 
« alſo that the ſaid John my brother, all his life, find one lamp 
« burning every day and night before St. Romwald in the church 


1 of the bleſſed Peter aforeſ. as now is found and maintained; and 


« that my ſaid brother, during his life, hold or cauſe to be held my 
« anniverſary, and of my father and mother, yearly, on the day 
« of the tranſlation of St. Benedict, in the church of the bleſſed 
« Peter aforeſaid, in which anniverſary the ſaid John my brother 
« yearly find two wax lights at the Dirige, and the day following 
« at the maſs, one at the head, and the other at the feet of my 
« ſepulchre burning, every wax light to contain three pounds; which 
« funerals of me being completed, I will that all that which ſhall 
« be remaining of the ſaid wax lights, be ſent and remain to the 
& altar of St. , — aforeſaid, upon the candleſtick there being, 
to the chaplain of my chantry aforeſaid, to ſerve every feſtival 
« day at maſs, as long as it may laſt: and that the aforeſaid 
* John my brother during his life find yearly one competent torch 
* to ſerve at the altar aforeſaid : and I will that all the aforeſaid 
„ tenements, rents, and ſervices, with the revetſions, and all their 
« appurtenances, after the deceaſe of the ſaid John my brother, 
„ wholly remain to Margaret and Iſabel my fiſters, for the term of 
« their lives, and the life of the longer liver of them, to be holden 
*« of the chief lords of the fee, by the ſervices thereof due and of 
* right accuſtomed ; upon condition that the ſaid Margaret and Iſa- 
« bel, during their lives, do perform and obſerve all and fingular 
the charges before limited in form aforeſ. and after the death of 
„the ſaid Margaret and Iſabel, I will all the aforeſ. tenements, 
« rents, and ſervices, with the reverſions, and all their appurte- 
„ nances wholly to remain to William Fowler, to be holden to 
* him and the heirs of his body lawfully to be begotten, of the 
« chief lords of the fee, by the ſervices thereof due and of right ac- 
*« cuſtomed, upon condition, that he the ſaid William and his heirs 
do perform and keep all and fingular the charges above written 
in the form aforeſ. for ever. And if it ſhall happen that the ſaid 
Wm Fowler ſhall die without heir of his body lawfully begotten, 
that from thence all the aforeſ. tenements, rents and ſervices with 
* the reverſions, and all their appurt. whole remain to John So- 
* merton my couſin, and the heirs of his body lawfully begotten, 
* to be holden of the chief lords of the fee, by the ſervices thereof 
* due and of right accuſtomed, upon condition that he the ſaid 
John Somerton, and his heirs, all and fingular the charges above 
„written in form aforeſ. fulfil and keep for ever; and if it ſhall 
« happen that the ſaid John Somerton ſhall die without heir of his 
* body iſſuing, that from thence all the aforeſ. tenements, rents, 
« and ſervices with the reverſions and all their appurtenances, 
© wholly remain to William Purfrey my couſin, and the heirs of 
* his body lawfully begotten, to be holden of the chief lords of the 
« fee, by the ſervices thereof due and of right accuſtomed, upon 
condition, that the ſame Will. Purfrey and his heirs aforeſ. do 


46 perform and obſerve all and finguiar the charges above written 


in form aforeſaid for ever: and if it ſhall happen that the ſaid 
« Will. Purfrey ſhall die without heir of his body iſſuing, from 
* hence I do give and bequeath that all the aforeſ. rents and ſer- 
« yices with the reverſions, and all their appurtenances, wholly 


« remain to the Maſter of the Houſe of St. Thomas the Martyr of 
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Acon, London aforeſ. to have and to hold to him and his ſuc- 
ceſſors, Maſters of the ſame houſe of St Thomas, to the end and 
term of 40 years from thence next following, and fully to be 
completed: and after the ſaid term be ended, that all the tene- 
ments aforef, rents and fervices, with the reverſions, and all their 
appurt, remain tothe Maſler of the Hoipital of St. Bartholomew 
in Weſt-Smithfeld, London, aforeſ. to have and to hold to the 
ſame Maſter and his ſucceſſors, Maſters of the ſaid Hoſpital of 
St. Bartholomew, to the term and end of 40 years from thence 
next enſuing and fully to be completed; to every of them 
upon the condition following, that is to ſay, that every of the 
ſaid Maſters and their ſucceſiors, during their term, do and per- 
form all and fingular the charges above limited in form aforeſ. 
and if it ſhall happen the ſaid John my brother during his life 
in fulfilling the charges aforeſ. to make default, or not to per- 
form the ſame, or all the aforeſaid tenements during his life 
not ſufficiently to repair and ſuſlain, or the ſame or any parcel 
thereof to alien or to let the ſame at a lower rate in prejudice 
to the other perſons in remainder aforeſaid named, that then 
it ſhall be lawful to the ſaid Margaret and Iſabel into the a- 
forel. tenements, rents and ſervices, with the reverſions, and all 
their appurtenances to enter, and the ſame to hold as in their re- 
mainder aforeſ. without the contradiction of any one, and that 
from thence the eſtate of the ſaid John my brother ſhall altogether 
ceaſe, and be of no value; and if it ſhall happen the ſaid Mar- 
garet and Iſabel during their lives in doing and performing of 


all the charges aforeſ. to make default, or the ſame not to fulfil, 


or all the tenem. aforeſ. during their lives not ſufficiently to ſuſ- 
tain and repair, or them to alien or demiſe as before is ſaid, or 
be negligent to enter, if cauſe as aforeſaid ſhall happen, that 
then it ſhall be lawful to the aforeſaid Will. Fowler, ard his 
heirs aforeſaid, into all the aboveſaid tenements, rents, and ſer- 
vices, with the reverſions, and all their appurtenances, to enter 
as in his remainder aforeſ. and the ſame to hold without any 
contradiction, and that then the eſtate of the ſaid Margaret 
and Iſabel as aforeſaid, altogether to ceaſe and be of no value: 
and if the aforeſaid William Fowler, or his heirs aforeſaid, in 
doing and performing make default, or not to fulfil, or all the 
aforeſaid teuements not ſufficiently to be ſuſtained or repaired, or 
to be aliened or demiſed as before is ſaid, or be negligent to en- 
ter, if cauſe as before is ſaid ſhall happen, that from thence it be 
well lawful to the aboveſaid John Somerton, and his heirs a- 
boveſaid into all and fingular the aforeſ. tenem. rents and ſer- 
vices, with the reverſions and all their appurt. to enter as in his 
remainder aforeſaid, and the ſame to hold without any con- 
tradition, and that from thence the eſtate of the ſaid William 
Fowler and his heirs aforeſaid, as is aforeſaid, ſhall ceaſe and 
be of no value: and if it happen the aforcſ:id John Somerton, 
or his heirs aforeſaid'in doing and performing all and 2 
the charges aforeſaid to make default, or the ſame not to fulfil, 
or all the aforeſaid tenements not ſufficiently to uphold and re- 
＋ or to alien or demiſe the ſame as above is ſaid, or that they 

e negligent to enter if cauſe as before is ſaid ſhall happen, that 
from thence it ſhall be well lawful to the aforeſ. Will. Purfrey 
and his heirs aforeſ. into all the tenements aforeſaid, rents, and 
ſervices, with the revetſions, and all their appurtenances to 
enter as in his remainder aforeſaid, and the ſame to hold 
without any contradiction, and that from thence the eſtate of 
the ſaid John Somerton and his heirs aforeſaid, in all the 
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tenements aforeſ. altogether to ceaſe, and be of no value. And 
if it happen the ſaid Will. Purfrey, and his heirs aforeſaid, in 
fulfilling all and fingular the charges aforeſaid to make default, 
or the ſame not to repair, or all the aforeſaid tenements not 
ſufficiently to uphold and repair, or the ſame to alien or demiſe, 
as above is ſaid, or they be negligent to enter, if cauſe as before 
is ſaid ſhall happen, that then the eſtate of the ſaid Will. Pur- 
frey, and his heirs, altogether to ceaſe, and beof no value; and 
that from thence it be lawful to the ſaid Maſter of the houſe 
of the Holy Martyr of Acon, London, and his Brethren, of the 
ſame houſe, and their ſucceſſors, into all the aſore ſaĩd tene- 


ments, rents and ſervices, with the reverſions, and all their ap- 


purtenances to enter, as in the remainder of their term afore- 
ſaid, to be holden in form aforeſaid ; and if it ſhall happen the 
ſaid Maſter and Brethren of the houſe of St. Thomas aforeſaid, 
or their ſucceflors aforeſaid, in doing and fulfilling all and 
ſingular the charges above ſpecified to make default, or the 
ſame not to fulfil, or all the tenements aforeſ. as above is ſaid, 
not ſufficiently to uphold and repair, or they be negligent to 
enter, if cauſe ſhall happen as before is ſaid, that from thence 
it ſhall be lawful to the Maſter of the Hoſpital of St. Bartholo- 
mew aforeſaid, and the Brethren of the ſaid Hoſpital, and their 
ſucceſſors, into all the aforeſaid tenements, rents and ſervices, 
with the reverſions and all their appurt. to enter as in the re- 
mainder of their term aforef, and that then the eſtate of the ſaid 
Malter of the houſe of St. Thomas aforeſaid to ceaſe: and if it 
happen the ſaia Maſter and Brethren of the Hoſpital of St. Bar-' 
tholomew aforeſaid, in doing and fulblling all and ſingular the 
charges above declared to make default, or the ſame not to per- 
form, or all the tenements aforeſaid, not ſufficiently to uphold 
or repair, that then it ſhall be lawful to my right heirs, into 
all the aforeſaid tenements, rents and ſervzces, with the rever- 
ſions, and all and Gingular the appurtenances to enter, and the. 
ſame to hold, without any contradiction whatſoever for ever, ſup- 
porting all the charges aforeſaid, as above is ſaid, as they will 
for me and them before the moſt high Judge anſwer. And be- 
cauſe this my laſt will was made and ordained for the good of 
the ſouls of my father and mother, and of my own ſoul, and the 
fouls of my brothers and ſiſters, friends and benefactors, I pray 
and charge the ſaid John my brother, as for me and himſeif he 
will auſwer it, that all his life-time he overſee the government 
of the chantry aforeſ. and that the charges aforeſ. in this my 
laſt will and teſtam. declared, be inviolably fulfilled and kept; 
and that he give notice to all thoſe who in manner aſoreſ. ſhall 
have any eſtate in the ſaid tenem, rents and ſervices, with the 
reverfions and all their appurtenances, that they know the te- 
nor of this my laſt will and teſtament, And I will that my 
feoffees of the tenements with the appurtenances, which my 
poor men now dwell in, becauſe the ſame is not deviſable, that 
they make ſuch eſtate after my death, to all thoſe abovenamed, 
as they have of my bequeſt of and in the renem. in Bucking- 
ham aforeſ. to the uſe of the ſaid poor their dwelling, uphold- 
ing the reparations of the ſaid tenements of the aforeſ. poor, as 
often as need ſhall require: and becauſe I doubt leſt the tenem. 
aforeſ. be ſufficieat to uphold all the abaveſaid charges, by rea- 
ſon of the great charge of repairing thereof, I will tnat my feof- 
fees preſently after my death make ſuch eſtate to ali thoſe above» 


named, of all thoſe my lands and tenements in the towns 
of Barton, Moreton, Gavecote, with the Prebend of Lemburg, 
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& Thornborough, Hilleſden, Waterſtratford, Shaldeſton, and 
& Foycote, in the county of Buckingham, and of all thoſe 
& lands with the appurtenances in the fields of Buckingham, 
& as alſo of my lands and tenements in Worton, in the coun- 
& ty of Oxford, and of my one tenement in the town of Ox- 
« ford, in which the feoffees ſhall have as they have of my gift 
© of and inthe tenements of Buckingham aforeſaid, ſo as they 
may ſufficiently uphold all the charges aforeſ. and receive 
© and take, what is reaſonable for their labour and pains. 
& [tem, 1 will that my executors, or one of them, according to 
ce their aſſignment, upon the Good - Friday next after my death, 
& cauſe him who ſhall preach at the croſs in the church-yard 
& of the cathedral church of St. Paul, London, to the prayers 
* there of the people, recommend my ſoul to the congregation 
« there aſſembled ; for which recommendation (and that he 
&« pray for my ſoul) I will that the preacher have 40 pence. 
« [tem, I will that the three preachers, who in the church- 
te yard of the new hoſpital of the Bleſſed Lady without Biſhopſ- 
* gate, London, in the three days in the week of Eaſter, next 
« after my death, ſhall preach, recommend my ſoul to the 
« prayers of the faithful people there aſſembled, and that every 
% one of the ſaid three preachers, for the ſame recon menda- 
te tion of my ſoul, and that they pray for my ſoul, have 40 
« pence. And J will, that my executors during one whole 
« year next after my deceaſe, every Lord's day, cauſe the 
& preacher at the croſs in the church-yard of the cathedral 
& church of St. Paul aforef. preaching, ſpecially recommend 
“ my ſoul to the prayers of the people there aſſembled, for 
* which recommendation, every of the ſaid preachers have 
1 four pence. /tem, I give to Mr. Robert Forſet, my Chap- 
lain, of London, ten pounds, that the ſaid Robert ſpecially 
« celebrate for my ſoul, and pray for it for eight years next 
* following my deceaſe, taking yearly for his ſalary 100 ſhil- 
« lings, if he ſo long live. And if he ſhall die within the ſaid 
te term of eight years, that then the ſaid Rob. make the reſidue 
* which thereof ſhall remain, to be diſtributed unto pious uſes - 
* for my ſoul, and the ſoul of the ſaid Robert. Item, I give to 
« Margaret my ſiſter, 1co ſhillings, and a ſilver cup, with a 
« cover belonging to it. Item, | give to Iſabel my ſiſter, 100 
« ſhillings, and a filver cup, with a cover belonging to it, 
« that the ſaid Margaret and Iſabel pray for my ſoul: and to 
« this teſtament, containing my laſt will, well and truly, and 
« faithfully to be performed, and inviolably to be fulfilled, I 
4 ordain and appoint my executors, John Barton my brother, 
£ and Alexander 2 citizen and clothworker of London; 
& and the ſaid Robert Forſet my Chaplain, overſeer of this 
c my preſent teſtament; I ordain and appoint John Wa- 
« kering, Maſter of the Hoſpital of Saint Bartholomew afore- 
« faid: to which my executors, and overſeers above- 
* named, I give the reſt of all and ſingular my goods and 


* chattels, which ſhall remain by me not diſtributed, diſpoſed 


nor bequeathed, in this laſt will, faithfully and ſpeedily to be 
| 3j „ 0 defirabuted 
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« diſtributed for my ſou], willing, that the ſaid executors, and 
« overſeer, according to their diſcretions and conſciences, 
« take of my goods what is reaſonable for their pains : and 
« that my preſent teſtament and laſt will before written, be 
&« as ſpeedily as conveniently it may be, by my executors per- 
« formed and executed, as in the fearful day of the laſt judg- 
« ment for me and them before the moſt high Judge, who is 
« jignorant of nothing, they will anſwer. In witneſs where- 
« of, to this my preſent teſtament indented, containing my 
« Jaſt will, I have ſet my ſeal : dated the day and year afore- 
« ſaid.” And the jurors aforeſaid, further ſay, upon their 
oath aforef, that the aforeſ. William Brampton, being ſo ſeiſed 
of the ſaid meſſuage, and fix acres of paſture, parcel, &c. a- 
mongſt other things, &c. as is before ſaid, the ſaid John Bar- 
ton the elder, afterwards at Buckingham aforeſ. died: after 
the death of the ſaid John Barton the elder, the aforeſ. William 
Brampton was ſeiſed of the meſſuage aforeſaid, and fix acres 
of lands aforeſaid, parcel, &c. in his demeſne as of fee, tothe 
ſeveral uſes and intents in the aforeſaid laſt will of the aforeſ. 
John Barton the teſtator above expreſſed: and that the faid John 
Barton the younger, after the death of the faid John Barton 
the teſtator, into the aforeſaid meſſuage, and fix acres of paſture 
with the appurtenances, parcel, &c. entered, and the rents and 
profits thereof yearly, aſter the death of the faid John Barton 
the teſtator, ariſing, for and during the life of him the faid_, 
John the younger, took and had, and the ſame to the uſes, in- 
tents, and appointments, in the ſaid teſtament and laſt will 
thereof limited and appointed, during the life of the ſaid John 
the younger, did convert, apply, and pay : and afterwards, and 
before the ſaid time when, &c. the ſaid John Barton the 
younger, at Bucking. aforeſaid died: after the death of the 
faid John Barton the younger, the aforeſaid Will, Brampton 
was ſeiſed of the aforeſaid meſſuage, and fix acres of paſture 
aforeſaid, parcel, &c. with the appurtenances, in his de- 
meſne as of fee, unto the uſes and intents in the aforeſaid 


laſt will of the ſaid John Barton the teſtator, before expreſſed 


to be performed: and that the ſaid Margaret and Iſabel, after 
the death of the ſaid John Barton the younger, into the afore- 
ſaid meſſuage and fix acres of paſture, parcel, &c. with the 
appurtenances, entered, and the rents and profits thereof 
yearly, after the death of the ſaid John Barton the younger, 
ariſing for and during the lives of the ſaid Margaret and 
Ifabel, and the longer liver of them, took and had, and the . 
ſame to the uſes, intents, and appointments, in the ſaid teſ- 
tament and laſt will of the aforeſaid John Barton the teſta- 
tor, declared, limited, and appointed, during the lives of 
the ſaid Margaret and Iſabel, applied, converted, and payed, 
and the longeſt liver of them did apply, convert, and pay 
and afterwards and before the faid time when, &c. the —_— 
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ſaid Margaret and Iſabel, at Buckingham aforeſaid died. After 
the deaths of which Margaret and Iſabel, the ſaid Will. Bramp- 
ton was ſeiſed in his demeſne as of fee, of and in the afore- 
ſaid meſſuage, and fix acres of paſture aforeſaid, parcel, &c. 
with the appurtenances, to the uſes and intents in the afore- 
ſaid laſt will, of the aforeſaid John Barton the elder the teſ- 
tator, expreſſed to be fulfilled : and that the ſaid Will. Fowler 
in the teſtament aforeſaid named, had ifſue of his body law- 
fully begotten, one Rich. Fowler, and the ſaid Will. Fowler 
after the deaths of the ſaid Margaret and Iſabel, into the afore- 
ſaid meſſuage, and ſix acres of paſture, parcel, &c. with the 
appurtenances, entered, and the rents and profits thereof 
yearly, after the deaths of the ſaid Margaret and Iſabel, ariſ- 
ing, for and during the life of the ſaid W. Fowler, took and 
had, and the ſame to the uſes, intents, and appointments in 
the ſaid teſtament and laſt will of the aforeſaid John Barton 
the elder the teſtator expreſſed, during the life of the ſaid 
W. Fowler, applied, converted, and payed ; and afterwards, 
on the 6th day of July, in the zoth year of the reign of King 
Hen. VI. the ſaid W. Fowler, at Buckingham aforeſ. died, 
after the death of the ſaid W. Fowler, the aforcſaid Will. 
Brampton was ſeiſed of and in the ſaid meſſuage and fix acres 
of paſture aforeſaid, parcel, &c. with the appurtenances, in 
his demeſne as of fee, to the uſes and intents in the afore- 
ſaid laſt will of the aforeſaid John Barton the elder before 
expreſſed to be fulfilled: and that the ſaid Rich. Fowler had 
iſſue of his body lawfully begotten, one Edward Fowler, and 
the ſaid Richard Fowler, after the death of the ſaid W. Fow- 
Jer, into the aforeſ. meſſuage, and fix acres of paſture, parcel, 
&c. with the appurtenances entered, and the rents and pro- 
fits thereof yearly after the death of the ſaid W. Fowler, ariſ- 
ing, for and during the life of the ſaid Rich. Fowler took and 
had, and the ſame to the uſes, intents, and appointments, 
in the ſaid teſtament and laſt will of the ſaid John Barton 
the elder the teſtator, during the life of the ſaid Rich. Fow- 


ler, applied, converted, and payed, that is to ſay, until the 3d 


day of Nov. in the 7th year of the reign of K. Edw. LV. after 
the Conqueſt of England, on which faid 3d day of November, 
the aforeſaid Rich. Fowler, at Buckingham aſoreſ. died: after 
the death of which Richard aforeſaid, the aforeſ. W. Bramp- 
ton was ſeiſed of the meſſuage, and fix acres of paſture a- 
foreſaid, parcel, &c. with the appurtenances in his demeſne as 


| of fee, to the uſes and intents in the teſtament aforeſaid of 


the ſaid John Barton the teſtator, limited, and declared, to 
be fulfilled ; and that the ſaid Edw. Fowler, had iſſue of his 
body lawfully begotten, one Gabriel Fowler, and the ſaid Ed. 
aſter the death of the ſaid Rich. Fowler, into the aforeſaid 
meſſuage and fix acres of lands, parcel, &c. with the ap- 
purtenances entered, and the rents and profits thereof yearly, 


after the death of the ſaid Rich. Fowler, ariſing, for and dur- 
ing 
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ing the liſe of the ſaid Edward took and had, and the ſame 
to the uſes, intents, and appointments, in the ſaid teſtament 
and laſt wwil/ declared and limited, until the 4th day of Feb. 
in the 27th year of the reign of K. Hen. 8. applied, convert- 
ed, and paid, on which ſaid 4th day of Feb, by virtue of a cer- 
tain act of parliament held at Weſtminſter in the county of 
Middleſex, made for transferring of uſes into poſſeſſion, the 
aforef, Edw, Fowler, was ſeiſed of and in the aforeſ. meſſuage, 
and fix acres of paſture, parcel, &c. with the appurtenances, 
in his demeſne ag of fee-tai), and being ſo ſeiſed thereof, the iſ- 
ſues and profits thereof all his life took and had, and the ſame 
to the uſes and intents in the teſtament of the ſaid John Bar- 
ton the elder above exprefſed, applied and converted ; and 
that the aforeſaid Edward, being ſo ſeiſed thereof afterwards, 
that is to ſay, on the 28th day ot May, in the 32d year of the 
reign of the late King Hen. 8. at Buckingham aforeſaid, of 
ſuch his eſtate died thereof ſeiſed, after the death of which ſaid 
Edw. Fowler, the faid meſſuage and fix acres of paſture, parcel, 
&c. deſcended to the ſaid Gabriel Fowler, as ſon and heir of 
the body of the ſaid Edw. Fowler lawfully begotten, by virtue 
of which the aforeſaid Gabriel, into the aforeſaid meſſuage, 
and fix acres of paſture, parcel, &c. with the appurtenances, 
entered, and was thereof ſeiſed in his demeſne as of fee-tail, 
that is to ſay, to him, and the heirs of his body lawfully be- 
gotten, the reverſion in fee-ſimple thereof to the right heirs of 
the ſaid John Barton the teſtator expectant, unto the uſes in 
the ſaid laſt will of the ſaĩd John Barton the teſtator expreſſed 
to be performed; and the aforeſ. Gabriel Fowler, the iſſues 
and profits thereof to the uſes and intents in the ſaid teſtament 
of the aforeſ. J. Barton the teſtator to be performed, limited, 
received, diſpoſed, and converted, from the time of the death 
of the ſaid Edw. Fowler, within five years next before the firſt 
year of the reign of King Edw. 6. that is to ys until the 4th 
day of May, in the 37th year of the reign of the late K. Hen. 
8. by virtue of which aforeſaid premiſes, and by force of a 
certain aCt of parliament, of the ſaid King Edward late King 
of England the 6th at Weſtminſter, in the county of Middle- 
ſex, begun the 4th day of November, in the firſt year of 
his reign, and from thence continued until the 24th day 
of the ſame November then next following, and then and 
there holden, concerning colleges, free chapels, chauntries, 
fraternities, guilds, and other ſpiritual promotions, made 
and provided, the aforeſaid late King Edw. 6. immediately 
after the feaſt of Eaſter next following, after the making of 
the ſaid act of parliament, was ſeiſed of and in the afore- 
ſaid meſſuage, and the aforeſaid fix acres of paſture, parcel, 
Kc. with the appurtenances (amongſt other things) in tte 
ſaid teſtament as is aforeſaid given and ny > his 
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demeſne as of fee, in the right of his crown of England, if 
the law of England ſo in this caſe requireth : and that after- 
wards the ſaid late K. died, of the ſaid meſſuage, and fix acres 
of paſture ſo ſeiſed, if the law of England fo requireth, 
without heir of his body begotten : aſter whoſe death the meſ- 
ſuage aforeſ. and the aſoreſ. fix acres of paſture, parcel, &c. 
with the appurt. (amongſt other things) deſcended to the Lady 
Mary late Queen of England, as ſiſter and heir of the ſaid late 
King Edw. 6. if the law of England in this caſe ſo requireth : 
by which the ſaid late Q. Mary was ſeiſed of the meſſuage a- 
foreſ. and of the aforeſ. fix acres of paſture, parcel, &c. (amongſt 
other things) in her demeſne as of fee, in the right of her 
crown of England, if the law this requireth ; and the ſaid late 
Q. Mary afterwards, and before the aforeſ. time when, &c. 
died ſo thereof ſeiſed, if the law of England in this caſe ſo re- 
quireth, without heir of her body iſſuing, after whoſe death 
the meſſuage aforeſaid, and the aforeſaid fix acres of 
paſture, parcel, &c. with the appurtenances (amongſt other 
things) deſcended to the ſaid lady the Q. that now is, as ſiſter 
and heir of the aforeſaid late Q. Mary, if the taw of England 
in this caſe ſo requireth, by which the ſaid lady the Q. that 
now is, was of the aforeſ. meſſuage, and ſix acres of paſture, 
rcel, &c. with the appurtenances (amongſt other things) 
ſeiſed in her demeſne as of ſee, in the right of her crown of 
Eng. if the law of Eng. ſo thereof requireth : and the jurors 
aforeſ. further ſay upon their oath aforeſ. that after the aforeſ. 
act of parliament aforeſ. in the firſt year of the reign of the 
late King Edward 6. made, the aforefaid Gabriel Fowler oc- 
cupied the aforeſaid meſſuage, and fix acres of paſture, with 
the appurten. parcel, &c. and continued, and was thereof 
ſeiſed in his demeſne as of fee-tail, if the law of Eng. in this 
caſe requireth it, having Hue of his body lawfully begotten, 
one Richard Fowler, and being ſo ſeiſed thereof continued 
the occupation aforeſaid, if the law of England requireth it, 
and afterwards, and before the ſaid time when, &c. that is to 
fay, on the firſt day of May, in the 18th year of the reign of 
the ſaid lady the now Q. at Bucks aforeſaid, of ſuch his 
eſtate, died thereof ſeiſed, if the Jaw of England ſo requireth, 
by virtue of which the meſſuage aforeſaid, and fix acres of 
paſture aforeſaid, with the appurtenances, parcel, &c. de- 
ſcended, if the law ſo requireth, to the aforeſaid Richard 
Fowler, as ſon and heir of the ſaid Gabriel, by virtue of 
which the ſaid Richard Fowler afterwards, and before the 
ſaid time when, &c. into the meſſuage, and fix acres of 
lands aforeſaid, with the appurtenances, parcel, &c. entered, 
and was thereof ſeiſed in his demeſne as of fee-tail, that is 
to ſay, to him, and the heirs of his body lawfully begotten, 
if the law of England this requireth ; and the ſaid ere 
owler 
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Fowler being ſo ſeiſed of the meſſuage, and fix acres of paſture 
aforeſaid, with the appurtenances, parcel, &c. if the law of 
England this requireth, the ſaid Richard afterward, and before 
the ſaid time when, &c. that is to ſay, on the 10th day of 
March, in the 33d year of the reign of the ſaid lady the now 
Queen, at Buckingham aforeſaid, by his certain writing, 
bearing date the ſame day and year, ſealed with the ſeal of the 
ſaid Richard, and to the jurors aforeſaid, in evidence ſhewed, 
for a certain ſum of money, in the ſaid writing ſpecified, if 
the law of England this requireth, enfeoffed Francis Dayrell, 
and Edward Dayrell, Gent. of the meſſuage, and fix acres 
aforeſaid, with the appurtenances, parcel, &c. (amongſt 
other things) to have to the faid Francis and Edward, their 
heirs and aſſigns for ever, by virtue of which the ſaid Francis 
and Edward, entered into the meſſuage, and fix acres of paſ- 
ture aforeſaid, parcel, &c. and were thereof ſeiſed in their 
demeſne as of fee, if the law of England this requireth; and 
being ſo ſeiſed thereof, if the law of England this requiteth, 
the ſaid Francis and Edward afterwards, and before the aſore · 
ſaid time when, &c. that is to ſay, on the 18th day of June, 
in the 33d year of the reign of the ſaid lady the now Queen 
aforeſaid, at Buckingham aforeſaid, if by the law of England 
this they could do, enfeoffed the aforeſaid John Lambert, of 
the aforeſaid meſſuage, and ſix acres of paſture, parcel, &c. 
with the appurtenances, to have and to hold unto the faid 
John Lambert, his heirs and affigns for ever, by virtue of 
which the ſaid John Lambert, after and before the aforeſaid 
time, when, &c. that is to ſay, on the ſaid 18th day of June, 
in the 33d year aforeſaid, entered into the meſſuage and 
fix acres of paſture aforeſaid, parcel, &c. with the appurte- 
nances and was, and yet is thereof ſeiſed in his demeſne as 
of fee, if the law thereof ſo requireth : and the jurors afore- 
ſaid further ſay upon their oath aforeſaid, that the aforeſaid 
lady the Queen that now is, (as before is ſaid), being ſeiſed in 
her demeſne as of fee in the right of her crown of England, 
of and in the aforeſaid meſſuage, and fix acres of paſture, par- 
cel, &c. if the law of England this requireth, afterward, and 
before the ſaid time when, &c. that is to ſay, on the 27th 
day of May, in the 34th year of her reign, the ſaid lady the 
now 2 by her letters patent under the great ſeal of 
England, ſealed to the jurors aforeſaid in evidence ſhewed, 
whoſe date is at Weſtminſter, the ſame day and year, in con- 
ſide ration of the good, true, faithful, and acceptable ſervice 
to the ſaid lady the now Queen before that time, by her 
well-beloved couſin Thomas Earl of Ormond and Oſſory, 
done, and for divers other cauſes and conſiderations, the afore- 
ſaid lady the now Queen, then fpecially moving, as alſo at 
the humble petition, &c. of the ſaid Earl, of her ſpecial grace, 
certain knowledge,” and mere motion, gave and granted ior 
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herſelf, her heirs and ſucceſſors, to her beloved ſubjects Ed- 
mond Downing and Roger Rant, Gent. the meſſuage afore- 
ſaid, and the atoreſaid fix acres of paſture, with the appurte- 
nances, in which, &c. (amongſt other things) by the name of 
all that her late chantry, called Barton's Chantry, ſituate, 
and being in the pariſh of St. Peter, in the town of Bucking- 
ham, and all lands, tenements, rents, and hereditaments 
whatſoever, with their appurtenances whatſoever, ſituate, ly- 
ing, and being, in the ſaid town of Buckingham in the afore- 
ſaid county of Bucks, to the ſaid late chantry, called Bar- 
ton's Chantry, belonging, or appertaining, or to the main- 
tenance of a Chaplain or Prieſt, and other uſes ſuperſtitious 
in the church of St. Peter aforeſaid, according to the ordina- 
tion of John Barton the elder, before then given, bequeathed, 
limited, or appointed, to have, hold, and enjoy, to the ſaid 
Edmond Downing, and Roger Rant, their heirs and aſſigns. 
to the only and proper behoof and uſe of the ſaid Edmond and 
Roger, their heirs and aſſigns for ever, yielding and paying 
to the ſaid lady the Queen that now is, her heirs and ſucceſ- 
ſors yearly for ever, 13 pounds and 12 pence, of lawful 
money of England, to the hands of the Receiver-general of 
the county aforeſaid, for the time being, or at the receipt of 
the Exchequer of the ſaid lady the Queen, her heirs and ſuc- 
ceſſors, at the feaſts of St. Michael the Archangel, and the 
Annunciation of the Bleſſed Virgin Mary, by equal portions 
every year to be paid, for all rents, exaCtions, ſervices, and 
demands whatſoever for the ſame, to the ſaid lady the Queen, 
and her ſucceſſors, any ways to be rendered, paid, or done: 
and the ſaid lady the now Queen, by her ſaid letters patent, 
for herſelf, her heirs, and ſucceſſors, granted unto the ſaid 
Edmond Downing and Roger Rant, that the ſaid her letters 
patent, or the enroſment of them, ſhould be of force, 
firm, ſufficient, and effectual in the law, againſt the lady the 
now Queen, her heirs and ſucceſſors, as well in all courts as 
elſewhere within her realm of England, without any confir- 
mations, licences, or tolerations, by the aforeſaid lady the Q. 
that now is, her heirs or ſucceſſors, thereafter by the ſaid 
Edmond and Roger, their heirs or aſſigns, or by any of them, 
to be procured or obtained, notwithſtanding the ill-naming or 
1ll-reciting, or non-reciting the aforeſaid ſeveral manors, 
rectories, meſſuages, lands, tenements, and other all and 
ſingular the premiſes, or any parcel thereof, notwithſtanding 
the not finding of office and inquiſition of the premiſes, 
or 0" any parcel thereof, by which the title of the ſaid 
lady the now Queen, ought to be found before the making 
of her letters patent aforeſaid ; and notwithſtanding the 
not reciting, or 1ll-reciting of any demiſe or grant of the 
premiſes, or of any parcel thereof before then made, being 
of record, or not of record: and notwithſtanding any de- 
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fects of the certain compoſition or declaration of the yearly 
value of the premiſes, or not declaration of the yearly value of 
the premiſes, or any part thereof in the ſaid letters patent ex- 
preſſed and contained; and notwithſtanding other defects in 
not naming, or ill-naming any tenant, farmer, or occupier 
of the lands, tenements, or hereditaments aforeſaid, or any 
part thereof, or not rightly naming any town, hamlet, pariſh, 
or county in which the premiſes or any parcel thereof be, and 
alſo in not naming the premiſes or any parcel thereof in nature, 
kind, or quality; by virtue of which ſaid letters patent, the 
aforeſaid Edmond Downing and Roger Rant, were ſeiſed of 
the aforeſaid meſſuage and fix acres of land, parcel, &c. 
with their appurtenances (amongſt other things) in their de- 
meſne as of fee, if the law of England this requireth, and 
being ſo feiſed thereof; if the law of England this requireth, 
the ſaid Edmond Downing and Roger Rant, by their certain 
indenture made on the 28th day of July, in. the 34th year of 
the reign of the lady the now Queen aforeſaid, between the 
aforeſaid Edmond Downing and Roger Rant of the one part, 
and one Robert Snelling of Eaſt Horſly in the county of Surry, 
Gentleman, and Thomas Butler of Gray's-inn in the county 
of Middleſex, Gentleman, of the other part, for a certain 
ſum of good and lawful money of England, to them before- 
hand by the aforeſaid Rob. Snelling and Tho. Butler well 
and truly paid, gave, granted, fold, bargained, and con- 
firmed, to the aforeſaid Rob. Snelling and Tho. Butler, their 
heirs and aſſigns for ever, the meſſuage aforeſaid, and the 
aforeſaid fix acres of paſtnre, parcel, &c. with the appurte- 
nances (amongſt other things) to have and to hold to the afore- 
ſaid Robert Snelling and 'Thomas Butler, their heirs and 
aligns for ever, as by the indenture aforeſaid, inrolled in 
the Cloſe-roll of the Chancery of the ſaid lady the now Queen, 
on the 1oth day of December, in the 35th year of the reign 
of the ſaid lady the now Queen, to the jurors aforeſaid in 
evidence ſhewed, amongſt other things it more fully ap- 
peareth: by virtue of which ſaid indenture and the inrolment 
thereof, the aforeſaid Robert Snelling and Tho. Butler, were 
ſciſed of the aforeſaid meſſuage and of the aforeſaid fix acres of 
paſture, parcel, &c. with the appurtenances, in which, &c. 
amongſt other things, in their demeſne as of fee (if the law 
of England in this caſe requireth it) and the aforeſaid Rob. 
Snelling and Tho. Butler, being ſo ſeiſed thereof (if the law 
of England this requireth) afterward and before the time 
when, &c. that is to ſay, on the 23d day of May, in the 
36th year of the reign of the ſaid lady the now Queen 
aforeſaid, entered into the aforeſaid meſſuage, and the atore- 
faid fix acres of paſture, parcel, &c. with the appurtenances, 
and were ſeiſed thereof in their demeſne as of fee, if the 
law of England ſo requireth, and being ſo ſeiſed thereof, the 
aforeſaid John Lambert continuing his poſſeſſion aforeſaid, if 
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the law of England this requireth, the ſaid Rob. Snelling and 
Tho. Butler, on the aforeſaid 23d day of May at the ſaid 
town of Buckingham demiſed and to farm let the meſſuage 
aforeſaid and the aforeſaid fix acres of paſture, parcel, &c. 
with the appurtenances (amongſt other things) to the aforeſ. 
Theoph. Adams, to have to the ſaid 'Theoph, Adams, his ex- 
ecutors and aſſigns, from the aforeſaid 23d day of May, in 
the 36th year of the reign of the ſaid lady the now Queen 
aforeſaid, until the end and term aforeſaid of ten years fully 
to be complete and ended: by virtue of which the ſaid Theoph. 
Adams into the meſſuage aforeſaid, and into the aforeſaid fix 
acres of paſture, parcel, &c. with their appurtenances (amongſt 
other things) afterwards, that is to ſay, the 16th day of April, 
in the 3gth year of the reign of the ſaid lady the now Queen, 
entered and was thereof poſſeſſed, if the law in this caſe re- 
quireth it, upon whoſe poſſeſſion of the ſaid "Theophilus 
thereof, the aforeſaid John Lambert afterwards, that is to ſay, 
on the ſame 16th day of April, in the 3th year aforeſaid, 
into the meſſuage aforeſaid, and the aforelaid fix acres of paſ- 
ture, parcel, &c, with the appurtenances, entered, and the 
ſame Theoph. Adams from his farm aforeſaid thereof, his term 
aforeſaid thereof not yet ended, ejected, expelled, and amoved, 
and him the ſaid Theophilus from his poſſeſſion thereof held 
out, and yet holdeth out, as the faid Theophilus before hath 
againſt him declared. But whether upon the whole matter 
atoreſaid, found in form aforeſaid, it ſhall ſeem to the court 
here, that the aforeſaid John Lambert is guilty of the treſpaſs 
andjejectment of the ſaid Theoph. Adams, of and in the meſ- 
ſuage aforeſaid, and the aforeſaid fix acres of paſture, &c. 
with the appurtenances, or not, the jurors aforeſaid are utterly 
ignorant, and thereof they pray the advice of the court here, 
&c. and if upon the ſaid whole matter in form aforeſaid 
found, it ſhall ſeem to the court here, that the aforeſaid John 
Lambert is guilty of the ejectment and treſpaſs to the ſaid 
Theophilus of the meſſuage aforeſaid, and the aforeſaid ſix 
acres of paſture, parcel, &c. with the appurtenances, then 
the ſaid jurors ſay, upon their oath aforeſaid, that the afore- 


ſaid John Lambert is guilty of the treſpaſs and ejectment 


thereof as the aforeſaid 'Theophilus above againſt him thereof 
complaineth, and then they aſſeſs the damages of the ſaid 
Theop. by the occaſion of the ſaid treſpaſs and ejectment beſides 
his charges and coſts by him about his ſuit in this behalf 
put unto, to 12 d. and for his charges and coſts to 12d. and 
if upon the whole matter aforeſaid, in form aforeſaid found, 
it ſhall ſeem to the court here, that the aforeſaid John Lam- 
bert is not wy of the treſpaſs and ejectment aforeſaid, of 
and in the meſſuage aforeſaid, and the aforeſaid fix acres of 
paſture, parcel, &c. with the appurtenances, then the afore- 
ſaid jurors ſay upog their oath aforeſaid, that the aforefaid 
John 
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John Lambert is not thereof guilty as the ſaid John for him- 
ſelf above in pleading hath alledged; and farther the ſaid ju- 
rors ſay upon their oath aforeſaid, that the aforeſaid John Lam- 
bert in nothing is guilty of the treſpaſs and ejectment aforeſ. 
in 4 acres of paſture of the ſaid 10 acres of paſture reſidue a- 
bove ſuppoſed to be done, as the ſaid John Later above in 
pleading hath alledged, &c. and becauſe the court of the lady 
the Queen here of giving their judgment of and upon the pre- 
miſes, are not yet adviſed, day is given to the parties aforeſaid 
before the lady the Queen at Weltminſter, until Friday next 
after the morrow of the Holy Trinity, to hear their judgment 
of and upon the premiſes, becauſe the court of the ſaid ladythe 
Q. here, are not yet, &c. And ſo continued from term to term, 
until Tueſday next after the morrow of All Souls, to hear their 
judgment of and upon the premiſes, becauſe the court of the 
ſaid lady the Q. here, are not yet, &c. At which day, before 
the ſaid lady the Q. at Weſtminſter come the parties aforeſ. in 
their proper perſons, whereupon al and ſingular the premiſes 
being ſeen and fully underſtood by the court of the ſaid lady 
the Q. here, and mature deliberation thereupon had, for that 
it ſeemeth to the court of the ſaid lady the Q. here, that the 
aſoreſ. John Lambert is guilty of the treſpaſs and ejectment of 
the ſaid Theop. Adams, of and in the meſſuage aforeſ. and the 
aforeſaid ſix acres of paſture, parcel, &c. with the appurten, 
therefore it is conſidered, that the aforeſ. Theoph. Adams do 
recover againſt the aforeſ. John Lambert his term aforeſ. yet 
to come, of and in the aforeſ. meſſuage, and the aforeſ. fix acres 
of paſture (parcel of the ſaid ten acres of paſture) with the ap- 
purtenances, and his damages aforeſ. by the jurors, in form a- 
foreſ. aſſeſſed, as alſo 25 pounds for his charges and coſts aforeſ. 
to the ſaid Theoph, Adams by the court of the ſaid lady the Q. 
here with his aſſent of increaſe adjudged ; which faid damages 
in the whole do amount to 251. 2s. 8d. and that the ſaid 
John Lambert be taken, &c. And likewiſe the aforeſ Theoph, 
Adams be in mercy for his falſe clamour againſt the aforetaid 
John Lambert for the reſt of the treſpaſs and ejectment aſoreſ. 
whereof the ſaid John Lambert is acquitted, therefore the 
ſaid John Lambert as to the reſt of the ſaid treſpaſs and eject- 


ment may go thereof without day, &c. 
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AD Aus and LAMBERT's Caſe. 
Mich. 44 & 45 Eliz. 


In the King's Bench. 


Hern. 198. I Ejectiane firme in the King's Bench, between Adams and 
- op; ty 649, 1 Lambert, which began Hil. 40 Eliz. Rot. 748, of lands. 
Roll, Rep, 49, in Buckingham within the county of Bucks, upon not guilty 
50. pleaded, the jury gave a ſpecial verdict to this effect; John 
Barton was ſeiſed of the faid lands in fee, and made a feoff- 
ment in fee to perform his will, and afterwards by his will 
in writing deviſed the ſaid lands to John Barton his younger 
Lit, Rep. 111. brother for his life, ſub conditionibus ſeguentibus, viz. quod 
idem Fohannes durante vita ſud, inveniat unum capellanum pro 
anima dicti Job. Barton ſenioris, & aliorum eccleſid Sancti 

Petri in vill” de Bucl quotidie celebratur' : et voluit quod præd 

Joh. frater ſuus annuatim durante vita ſud perſobvat dicto capel- 

no in prad” ecclefia pro ſuſlenat” ſua 61, 135. 44. de exitibus 

& proven' tenementor præd. Et inſuper voluit guod dic? Fob” 
frater ſuus durante vitd ſua inveniat in vill præd 6 pauperis ho- 
mines five fœmin ad orand pro anima ſua & alior' in teſtamento 

præd nominat ſingulis diebus imperpetuum : et quod daret qualibet 
ſeptimana durante vita ſud cuilibet ipſorum pauper*. 4 d. & etiam 
cuilibet ipſorum manſion” prout ¶ Deo diſponente) pro eis conſtituit 

& ordinavit : ac etiam quod idem Job frater ſuns totd vitd ſus 
inveniat unum lampad* ardent” ſingulis diebus & noctibus coram 
Santo Romwaldo in eccleſid præd', prout modi inventus eft & 
ſuſtentatus; & quod idem Job frater ſuus durante vitd ſud te- 

neat ſeu teneri faciat anniverſarium ſuum in eccleſia pred”, in quo 
gquidem anniverſario invemet idem Joh frater ſuus annuatim 

duos cereos nocle ad Dirige, & die ſeguente ad Miſſ. unum ſci- 

licet ad caput, & alterum ad pedes ſepulturæ dic“ teſta“ ar- 
dentes, quolibet cereo ponderante tres li” guibus exequiis completis 
voluit 
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voluit quod totum id quod dictis cereis reſid' ſuerit, dimitat' & 
reman” altari S. Jacobi in eccleſia pred” ſuper candelabrum ibid 
exiſlen” capellano cantar* ſuæ pred” fingulis diebus feſtivis ad 
Miſſ. quamdiu durare poterit deſervitur : et quod idem Job fra- 

ter ſuus totd vita ſud durante, inveniat annuat' unum torcher* 
campeten ad altare pred” deſervitur : et voluit quod amnia pred 
tenement” poſi mortem præd Fob” fratris ſui integr# remanerent 
Marg. & Iſab fororibus ſuis, ad vitam earnm & earum allerius 
diutiùs viven' , ſub conditione quod eadem AH. & I, earum vita 

durant', faciant perimpleri & obſervari omnia onera ſuperius li- 

mitat' in forma præd'. Et poſt mortem præd' Marg & Iſab' vo- 

luit quod omnia pred” tenement” remaneant Ii. Fowler tenend' ſibi 
& hered' de corpere ſuo legitime procreat” ; ſub conditione quod ip- 
ft obſer vent omnia & ſingula onera ſuperſcript” in forma antedict 
imperpet”, et fi contingat pred” Vill. Fowler fine bæred' de corpore 
ſuo legitime procreat” obire, tunc emma & ſing pred” tenem' integrt 
reman oh” Somerton conſanguineo ſus & hered' de corp? ſus legi- 
tim? exeun', ſub canditione quad ipſi omnia & ſingula onera ſupra- 
ſcript” in forma pred” perimpleant & bſervent imperpet” e et fi 
ipſum Job Somerton, abſque hered" de corpore ſus legit' exeun' obire 
contigerit, quod extunc omnia pred” tenementa integre reman' Mill 
Purfrey & hæred ſuis de cor pore ſuo legit” exeun', ſub condic quod 
idem Will & hered ſui, faciant perimpleant & obſervent omnia 
& fingula onera in forma pred” imperpet* : remanere pro defect“ 
hujuſmodi exit” Magifiro domus S. Tho. Martyris de Acon' Lond? 
pro 40 ann extunc prox” ſeguen & plenar* complend': et poſt 
term? il finit reman' Magiſiro hoſpital” S. Barth, Lend & fucceſſ. 
ſuis pro 40 ann extunc prox? ſequen & plenar” complend” : cui- 
libet corum ſub condi, quod quilibet eorum Magiſir' & ſucceſſ. 
ſuorum durante eor term', faciant & perimpleant omnia & ſingu- 
la onera ſupra limitat' in forma ſupradif? et fi contingat pred 
Job' fratrem ſuum durante vita ſud in perficiend” onera ſupradict“ 
deficere, ſeu 1il non perimplere, aut omnia prædidta tenementa du- 
rante vita ſud non competent” ſuſtentare & reparare, ſeu ea aut 
aliguam parcel' earund” alienare ſive ad parvum valor” ea dimit- 
tere in prajudic cæter perſonarum in remaner ſupradie? nemis 
nat; quod extunc bene licebit pref. Marg' & Iſab in pred” tene- 
menta cum pertin” intrare, & ea retinere ut in reman” ſuo pred” 
abſque contradie? alicujus, & quod extunc flatus præd Fob! fra- 
tris ſui omnino ceſſat, & nullius fit valoris : and the like con- 
dition or limitation of forfeiture is annexed to all the res 
mainders in the ſame will, and if all in remainder forfeit, 
the ſaid lands to remain to the faid John Barton the teſ- 
tator, and to his heirs for ever. Swuppertandum, Fc. et quis 
hac mea voluntas pro bono animarum patris & matris meo- 
rum, anima etiam mea animabrſque fratrim, foro parentim 
& benefaftorum meorum edita fuit, & ordinata: precer & 
enero pred” frairem meum, 3 pro me & ſe voluerit reſpond re 
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quod ipſe tota vita ſua diligenttr ſupervideat gubernation can- 
tar” ſupradit' ;, & quod omnia ſupraſcripta & in hæc med ulti- 
ma voluntate declarat” inviclabiliter perimpleant' & conſervent : 
et quod notitiam fac omni” hiis qui in reman pred” flatum habe» 
bunt in dictis tenementis, ut ipſi cognoſcant tenor & effet?” teſta- 
menti & ultima mie voluntat', Et vile quod feoffati mei de tent» 
ment” cum ſuis pertinen' quod mei pauperes hamines modo inhabi- 
tant pro es quod non ęſi diuiſibile, facient talem ſlatum poſt mor- 
tem meam omnibus illis ſupranominat', prout habeant ex mea le- 
gato de & in tenementis in Buch prædicè, ad uſum pred” pau- 
perim ibid” habitan' ſupportand' reparationes illius tenementi prada” 
pauper quotes indegerit : et quia dubito ne tenement” ſuprad' ſuf- 
fictant ad ſupportand omnia pred” onera, cauſa grandi cuſlos re- 
paration” eorundem, volo quod ferffati mei flatim pſt mortem meam 
factant talem ſtatum omnibus illis ſupraneminatis, de omnibus illis 
terris & tenementis meis in villis de Bourton, Moreton, Gavecot 
cum præbend Lemberg h, Thornborough, Hilleſden, Waterſtrat- 
ford, Shaldeflon & Foycote in com Buck' ac de omnibus illis terris 
& tenementis meis in Horton in com Oxoniæ, ac de una tenemento 
meo in villa Oxoniæ in quibus feoff ati extiterunt, prout habent ex 
mes legato de & in tenementts ds Buck* præd : ita quod ſufficien- 
ter omnia onera pred” poſſent ſuftentare, et etiam pro labore inde 
rationabiliter percipere et abtinere. And this caſe was ſeveral 
times argued at the bar, and afterwards it was openly argued 
in court by Yelverton and Fenner Juſtices in one day, and by 
Gawdy and Popham Chief Juſtice in another, And in this 
caſe (which extends to all the parts in effect of the body of 
the ſtatute of x E. 6. cap. 14.) theſe points were reſolved. 
1: Although in this caſe the land was deviſed to his brother 
for life, the remainder to his ſiſters, &c. between whom as 
was objected, was apparent conſideration of nature, and 
blood and poſterity in reaſonable manner; and ajtho! the de- 
viſor has limited what ſum ſhall be employed upon the chap- 
lain, bil, &c. by which his intent (as it was objected) appears 
to advance them of his blood (to whom he had deviſed the 
Jand) with the reſidue of the profits which remained, and 
whereof no certain diſpoſition was made by him,, that by 
the law, the land being deviſed to them, they ſhould take 
the ſurpluſage of the profits (of which no diſpoſition was 
made) to their own uſe, and the apparent conſideration of 
advancement of his blood expreſſes his intent, that. after 
the divine ſervices (as it was then thought) were performed, 
thoſe of his blood ſhould be maintained and relieved with 
the reſidue, wherefore his blood ſhould have the land, and 
the chaplains, &c. ſhould have penſions, and ſo in reſpect of 
the perſons the land was not given to the King ; yet it was re- 
ſolved, that wives, ſons, daughters, ſiſters, couſins, and other 
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dear friends, were perſons within this act; for if men as well 
in their lives, as by their teſtaments after their deaths, uſed 


to put and repoſe confidence in their kindred and dear friends, Poftea 116. a, 


for their temporal goods, a multo fortiori, when they intend to 
diſpoſe of their temporal poſſeſſions for the health of their ſouls 
(as it was then thought) they would convey them to thoſe in 
whom they had the greateſt confidence: and in theſe caſes of 
divine ſervice concerning the health of the ſoul, it ſhall not be 
intended any advancement or preſerment of his blood, or an 

other earthly conſideration, unleſs it is ſo declared by radar 
words; but all ſhall be intended for the advancement and con- 
tinuance of the intents and purpoſes expreſſed, /c. divine ſer- 
vices as things without all compariſon moſt worthy and ex- 
cellent; and he who betrays ſuch truſt {the divine ſervice be- 
ing according to the law of God) is by many degrees a greater 
offender than he who doth not perform truſt or confidence 
concerning temporal things, for he who robs his friend com- 
mits felony, and he who robs poor men of their living is 
a greater thief by the law of God, for panis pauperim vita 
pauper um, & qui defraudit eos vir ſarguinis ei: but though he 
who takes away any thing that is given for the divine and true 
ſervice of God, % ſacrilegus, & omnium predonium cupiditatem 
& ſcelera ſuperat : and although it appears by the preamble of 
the act, that the deviſing and phantaſing of vain opinions of 
purgatory and maſſes ſatisfactory to be celebrated for thoſe who 
were dead, was great cauſe of ſuperſtition and error in the 
chriſtian religion, &c. yet foraſmuch as the deviſor and deviſees 
in the caſe at bar were (as they were taught) perſuaded that 
it was for divine ſervice and the health of ſouls, it ſhall be in- 
tended that their intentions were to advance fuch uſes, and 
not the private advantages of the deviſees; and therefore it 


was reſolved, that the perton, be he of blood or not, fingle or 


corporate, or politic, to whom the land is deviſed or convey- 
ed, is not to be reſpeCted, but all is one within the purview of 
this act. And this was reſolved, as to the perſons of the de- 
viſees, feoffees, &c. within this act. 2. Although it was ob- 
jected, that foraſmuch as the land was deviſed for life, the re- 
m inder in tail, and a reverſion of the fee expectant to the 
heirs of the deviſor was not deviſed, and the letter of the act 
is, ** to the finding of any Prieſt to have continuance tor ever,” 
upon which it was ſaid, that an eſtate for life and an eſtate 
tail, which were eſtates limited and determinable, were not 
within the letter or intention of this act, & es potius be- 
cauſe the makers of the act by the firlt branch have provid- 
ed, when a Prieſt was appointed to be found for ever, and by 
another branch ſubſequent, when he was to be found for years, 
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by which ſpecial and preciſe enumeration of theſe two caſes, 
the makers of the act intended to exclude eſtates in tail, and 
eſtates for life, ſo that eſtates in tail and for life ſunt caſus 
omiſſi as it was ſaid: yet it was refolved, that eſtates in tail and 
eſtates ſor life alſo were included by equity and meaning w ith- 
in the former branch, ſor the intent and meaning of the act, 
as appears by the preamble, was to extirpate out of men's 
minds theſe ſuperſtitious errors, and to take them utterly a- 
way, in what manner, or for what time they were given, and 
not to take them away only which were appointed to have con- 
tinuance for ever, and leave thoſe to have eſſence which were 
determinable or limited for a time: and foraſmuch as the ſta- 
tute by expreſs words abrogates and takes away all ſuch ſuperſti- 
tious uſes which were to have continuance for ever, by equity 
and good conſtruction it extends to every leſs time whatſoever. 
Alſo it was ſaid, that the ſtatutes ſay, „by any manner of 
« afſurance, conveyance, &c. for ever,” and by common 
poſſibility an eſtate tail may continue for ever. Alſo in this 
caſe at bar the intent of the deviſor was (as appears by his 
will) that the Prieſt ſhould be found for ever, for he appoints 
alſo his right heirs to find him: and if ſuch conſtruQtion 
ſhould not be made, the miſchief intended to be remedied 
by the act would remain, againſt the intent and meaning of 
the act; and in the clauſes of obits, the words are, ** to 
«© have continuance for ever.” And yet it was agreed in the 
caſe of Wincheſter, that an obit being appointed to be found 
for eight years was included within the equity of the act: ſo 
it was reſolved 22 Eliz. in the Dean of Paul's Caſe, that a col- 
lege or chauntry in reputation, although it wants ſufficient 
foundation and incorporation jn law, was given to the King 
by the ſaid act, and the reaſon was, becauſe the intent of the 
makers of the act was to take away all ſuperſtition out of 
men's minds, and not to ſuffer any to have continuance 
and ſuperſtition was maintained as well in reputative chaun- 
tries, as in others; and yet it was not within the letter of 
the act, for in judgment of law it was no college nor 
chauniry ; for reputaito eff vulgaris opinio ubi nen eft veritas. 


And this was reſolved as to eſtates deviſed to ſuperſtitious 


uſes within the purview of this ſtatute. 3. Where it was 
objected, that this deviſe of the land was not to the intent 
to find a chauntry or ſtipendiary Prieſt, or to the finding 
of a Prieſt as the ſtatute ſpeaks, but was upon condi- 
tion to find him, ſo that if the Prieſt ſhall not be found, 


the eſtate ſhall ceaſe, and the third branch of the act 


doth 
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doth not ſpeak of any eſtate conditional, but only where the 
prieſt was to be found for ever; and therefore an eſtate con- 
ditional ſhall be out of the purview of the act: But it was an- 
ſwered and reſolved, that it was within the ſaid act, for when 
the land is deviſed upon condition to find a Prieſt, without 
queſtion this land is deviſed, ** to the finding of a Prieſt, 
&c.“ as the ſtatute ſpeaks. And it is a ſtronger caſe, where 
it is deviſed upon condition, than where it is deviſed to the 
intent, or for the finding of a Prieſt, for the condition is 
more compulſory and penal for the maintenance of things 
prohibited by the law. Nota reader, there is one proviſo ver- 
ſus finem actus, by which is provided, that it ſhall not be 
lawful for any perſon by reaſon of any reverſion, uſe, or con- 
dition, to enter, or claim any land for not finding of any 
Prieſt, or poor men, obit, anniverſary, light, or lamp, after 
the ſaid act to be found or done. By which it appears, by 
the judgment of the whole Parliament, that land given upon 
condition or other determination, and all eſtates whereof there 
were reverſions expectant, be they eſtates tail, for life, or any 
other particular eſtate, were within the act. And this was 
reſolved for the manner of conveyance or aſſurance of lands 
to ſuperſtitious uſes within this act. 4. It was reſolved, that 
all the land in this caſe was given to the King by the ſaid 
act, which was the principal point of the cafe, and of great 
conſequence, and that for divers reaſons ; for the better un- 
derſtanding of which, five of the firit branches of the act are 
to be conſidered. 1. Are given to the King, All manner 
% of colleges, free chapels, and chauntries, &c, 2. All 
«© manors, lands, tenements, &c. belonging to them or any of 
„them. 3. All manors, lands, tenem. &c. by any mean aſſu- 
* rance, conveyance, &c. given, aſſigned, limited, or appoint- 
*« edto the finding of any Prieſt to have continuance for ever, 
„and wherewith or whereby any Prieſt was ſuſtained, main- 
* tained, or found, within five years, &c. 4. And alſo all an- 
* nual rents, profits, and emoluments at any time within five 
«« years, &c. employed, paid or beſtowed toward or for the 
maintenance or finding of any ſtipendiary Prieſt for ever. 
* 5. Shall be in the actual and real Poſſeſſion of the King, &c. 
ce in as large and ample manner and form, as the Prieſt, War- 
& dens, Maſters, Miniſters, Governors, or other incumbents 
of them within five Years, &c. had occupied or enjoyed the 
© ſame, and as though the colleges, free chapels, chauntries, 
„ {tipends, falaries of Prieſts, and the ſaid manors, lands, &c. 
„ were in this act ſpecially, particularly, and certainly rehear- 
ed, named and expreſſed by expreis words, &c.” And 
the conſideration of every of theſe clauſes was requiſite for 
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the deciding of this point, for the true expoſition of one of 

them ſerves very well for the good underſtanding of the 

others: as to the firſt clauſe it was reſolved, that ſome of 

the colleges, chauntries, &c. which were not lawfully found- 

ed, but were only in reputation, were given to the King by 

the ſaid act, and ſome not, and therefore this difference was 

agreed; that where the college, chauntry, &c. had ſuch be- 

ginning which might have made a lawful foundation, but 

for error or imperfeCtion in the penning or proceeding of it, 

was not in judgment of law lawfully founded, ſuch college or 

chauntry is given to the King by the ſaid act: but when 

() Cro. Jac. 51. there is a college or chauntry only in vulgar (a) reputation, 
_ Nep. 227. without any commencement or countenance of a Jawful foun- 
©. 131. dation, or erected by ſuch means which cannot make a law- 

ful foundation, there ſuch college or chauntry is not given to 

(5) Antea 106. the King by this act. Nota reader, the rule is, Jucd (6) 
* 3 laſt, 668. reputatio eft vulgaris opinto ubi non eft veritas, & vulgaris opinio 
e duplex; ſc. opinio vulgaris orta inter graves & diſcretos, & 

gue vultum veritatis habet; & opinis tantum orta inter leves 

& vulgares homines abj/que ſpecie veritatis : and according to 

this diſtinction it has been adjudged and reſolved by all the 

Juſtices upon this firſt branch of this act: and therefore 

Hill. 6 & 7 E. 6. Dyer 81. which was immediately after 

the making of the ſaid act, the caſe was, that Pope Urban 

at the requeſt of Ralph, Baron of Greyſtock, founded a col- 

Thecaeof lege of a Maſter and fix Prieſts reſident at Greyſtock, and 
— 8 Col- aſſigned to each of the Prieſts five marks per Annum, beſides 
(c) Dy. 87 pl. their bed and chamber, and the Maſter 40/ per annum, and 
þ 64. Dyer 267. and it was certified into the bock of firſt-ſruits and tenths 
= = _— rector. & colleg. de Grey/t. that this college was in eſſe within 
20 Co. 4 ry five years before the ſaid act; and it was reſolved “ by the 
& Juſtices,” that this reputative college was not given to the 
King by the ſaid act of 1 E. 6. becauſe it wanted a lawſul be- 

ginning, and the countenance alſo of alawſul commencement ; 

| for the (4) Pope cannot found or incorporate a college within 
. this realm, nor aſſign nor licence others to aſſign temporal 
livings to it; but it ought to be done by the King himſelf, 

and by no other, nomen non ſuffict, fi res non fit de jure aut de 

47e, and it is as much as if one of his own head had erected 

and founded a chauntry without licence or authority derived 

from the King: but Mich. 9 & 10 Eliz. Dyer (e) 267. where 

ne the caſe was, that King E. 1. anne 12 of his reign, by his 
— an letters patent under the great ſeal, granted to Thomas Beale 
(e) Moor 650. then Biſhop of St. David's and his ſucceſſors, the advowſon 
= 7 34: b. of 34 churches in Wales within his dioceſe, to hold of the King 
1 Mob. 123. and his ſucceſſors, ſo that the Biſhop and bis ſueceſſors might 
Palm, 125, appropriate them, cr any of them, to their churches of St. Da- 
3 Rall. 463. vid's 
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vid's and Aberguelley, or make and annex Prebends of them 
in the ſaid churches of St. David's and Aberguelley, as to 
them ſhould ſeem moſt convenient; and three years after, 
the Biſhop, by the King's aſſent (as the Biſhop in his inſtru- 
ment aſſirmed) of the chapter of St. David's, erected and eſ- 
tabliſhed a college, or church collegiate, & guidquid celebra- 
tur collegii depoſcit authoritatem ſuam ſupplevit in Landwybrevy, 
being one of the thirty-four churches, and ordained thirteen 
Canons ſecular there, ſc. five Prieſts, four Deacons, and four 
Subdeacons, and made them Prebends and Prebendaries, and 
annexed and appropriated thirteen of the ſaid churches to 
them, &c. and reſerved to the Biſhop of himſelf and his ſuc- 
ceſſors as Dean, locum in choro, & vocem in capitulo, and alſo 
viſitation and corrections, &c. In which the Biſhop did not 
purſue the authority and power given him by the ſaid letters 
patent, for by them no power was given him to found ſuch 
college ; and afterwards, King E. 3. by his letters patent re- 
citing the ſaid foundation and erection of the ſaid college, and 
all other the premiſes, with ſome doubt of the validity of it, 
by his ſaid letters patent granted and confirmed to the then 
Biſhop of St. David's and his ſucceſſors, all that which his 
ſaid predeceſſor had done in the premiſes, the ſtatute of Mort- 
main, or any ſtatute notwithſtanding z and notwithſtanding 
the ſaid college was erected or founded, and the appropri- 
ations made without the King's licence ; which grant and 
conhrmation being made to the Biſhop and his ſucceſſors, 
could not make the faid college (which wanted lawful ere- 
ction and foundation) good in law; and yet by thoſe pre- 
tences the ſaid college of 
lege in reputation till 1 E. 6. And it was reſolved by the 
Juitices of both benches, that this college was given to the 
King by the ſaid act of 1 E. 6. becauſe this college had the 
countenance of the King's letters patent, although they for 
the cauſes aforeſaid were not of effect, and the ſtatute ſaith, 
„ All and all manner of colleges, &c.“ And ſuch reputa- 
tive college is within the ſaid act, and power is given to com- 
miſhoners by the faid act to eſtabliſh a Vicar in every col- 
lege which was a church parochial, and ſo upon this dif- 
ference concerning reputations, it was reſolved in the caſe 
of the Dean of Paul's, Paſch. 22 Eliz. between Burton 
and Wilford, by Wray Chief Juſtice, Sir Thomas Gaw- 
dy & totam curiam of King's Bench, which caſe is for 
other points ſhortly touched in 22 Eliz. Dyer 368. And 
ſo in this caſe at bar it was reſolved, although the deviſor 
calls it his chauntry twice in his will, as appearsbeſore; for 
he wills that the deviſee ſhall find two tapers burning at 
his anniverſary, and that which remains the Chaplain of 
his ſaid chauntry tha'l have: and aſterwards he charges 
the deviſce to overſee the government of his ſaid chaun- 
tt y, 
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try, and that it was commonly called Barton chauntry; yet 
becauſe it had not any commencement or countenance of a 
commencement of an erection or foundation of a chauntry, 
theſe lands were not given to the King by the firſt branch of 
this ſtatute, Alſo although in the proper words of the law, 
a chauntry may conſiſt of a Prieſt ſinging for ſouls (whence 
he is called a chauntry Prieſt) without any incorporation, as 
appears by F. N. B. (a) 209. L. and the regiſter, that if a 
man give lands to a religious houſe or other, to find a Chap- 
lain finging divine ſervice, if he ceaſes for two years, the 
lord ſhall have ceſſavit pro cantaria, and the writ ſhall ſay, 4d 
inveniendum quendam canonicum pro animabus anteceſſarum, &c. 
divina celebrantem. So in the ſtatute of W. (6) 2. c. 41. ſuch 
finding of a chauntry Prieſt is called a chauntry, for there it 
is ſaid, Et /i forte tenementum ſic datum pro cantaria, luminare, 
Se. and yet it is not any corporation of a chauntry : although 
in 40 Aff. 26. where a man deviſed lands to H. C. and his 
heirs, to find yearly twelve marks to two Chaplains to pray 
for ſouls, theſe are called chauntry lands by K nevet Chief 
Juſtice, 43 (e) Aſſ. 27. yet within this firſt branch ſuch 
chauntry is only intended when the chauntry is lawfully in- 
corporated, or at leaſt has the countenance, or beginning of 
a corporation, and that for divers reaſons as after appears: 
and fo it was reſolved what manner of chauntries, colleges, 
&c. were given to the King by this act, and what not. 

As to the ſecond clauſe, it was reſolved; 1. That thoſe 
words were neceſſary to be added, for othetwiſe by the gift 
of the college, chauntry, or free chapel, nothing would be 
given to the King, but the ſcite of the college, or chauntry, or 
free ohapel, as is agreed 7 Eliz. Dyer (4) 233. b. & 29 Aſſ. 
53. Secondly, this ſecond branch explains, that they ought 
to be incorporations in law, or in reputation as is aforeſaid, or 
otherwiſe land, &c. could not belong to them : and when 
lands are deviſed to certain perſons (as in the caſe at bar) to 
find a Chaplain, the land doth not belong to the Chaplain, 


but to the deviſees, and here the Chaplain has but a penſion, 


and the deviſees have the lands. 

As to the third branch, it was reſolved, that as the firſt 
branch extends only to colleges and chauntries, which 
are of ſome manner of incorporation or foundation as 
is aforeſaid ; ſo this third branch extends to caſes, where 
Jands are given to find a Prieſt without any foundation or 
incorporation: but it was objected, that in the caſe at 
bar in reſpect of the certainty of the ſum appointed to 
the Prieſt that it was out of this third branch, and within 

the 
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the fourth and fifth branches; for the third branch (as was 
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objected) extends only when the land is given, limited or ap- 


pointed to the finding of a Prieſt to have continuance for 
erer: but in the caſe at bar nothing is limited or appointed 
to the Prieſt, but a certain ſtipend of 6/7. 135. 4 4. pro ſuſ- 
tentatione ſua: and therefore it was ſaid, if lands of the value 
of 201. per ann. are given to find a Prieſt, and that the Prieſt 
out of the iſſues and profits of the land ſhall have 10 J. for 
his ſuſtentation, it was ſaid this caſe was out of this third 
branch, and within the expreſs letter of the fourth branch, 
for here is the yearly ſum of ten pounds, which was yearly 
profit within five years employed for the maintenance and 
finding of a ſtipendiary Prieſt for ever; and in the caſe at 
bar he is but a ſtipendiary Prieſt, becauſe his ſtipend was cer - 
tain. But if lands of the value of 20/7. per ann. are given to 
find a Prieſt without any limitation in certain, and the feof- 
fees imploy 10/7. in certain upon him, yet it was there 
agreed, that all the land was given to the King, becauſe the 
gift was directly within the third branch, and not within the 
fourth for the incertainty. It was likewiſe objeQted, that the 
fifth clauſe doth greatly enforce this caſe, for thereby it ap- 
pears, that all that which the Prieſt had, the King ſhall have; 
« in as large and ample manner and form as the Prieſt at 
any time within five years, &c. had occupied arid enjoyed 
« the ſame:” And in this caſe the Prieſt within the five 
years, nor any time before, had not by the limitation afore- 
ſoreſaid, nor could have above the ſum of 6 J. 13 s. 44. and 
to prove their pretence the caſe of the Dean of Paul's, 22 
Eliz. fo. 368. was cited, were the caſe was, that the execu- 
tors of A. B. according to the will of their teſtator, anno 6. 
E. 2. aſſigned and conveyed lands and tenements to the value 
of 141. per ann. to the Dean and Chapter of St. Paul's, to 
find a competent ſuſtentation yearly of ten marks ſterling, for 
a Prieſt and his Clerk to fing mals every day for the teſtator's 
ſoul and all chriſtian ſouls in the church of St. Paul; and 
the ſaid Dean and Chapter ought to find bread, wine, can- 
dles, and all other ornaments for divine ſervice; and all the 
other profits of the premiſes by the executors were affigned to 
be employed for the yearly obit for the ſaid teſtator in the ſaid 
church ; the Prieſt was maintained within the five years, and 
had 61. 13s, 4d. per ann. but the obit was not kept within 
the five years. And it was reſolved by the Juſtices of both 
benches, and the Barons of the Exchequer, that the Queen 
ſhould not have more than the 61. 13s. 4 d. and that for two 
reaſons. 1. Becauſe the land was not belonging to any chaun» 
try, but appertained to the Dean and Chapter of St. Paul's: alſo 
the words of the ſtatute are, that the King ſhall have the land 
or rent in tam amplis modo & forms, as the Prieſt himſelf — 
an 
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and the Prieſt had not the land; and theſe in effect are the 
words of the book. The ſecond objection was, that in this 
caſe there was a good uſe, ſc. (a) 4 d. by the week to ſix poor 
men a- piece, which is good and charitable; and although it be 
added, ad orandum pro anima ſua, & aliorum in teſlamento præd 
nominat in ſingulis diebus, yet foraſmuch as that is not prohi- 
bited by any branch of the ſaid act, it is but ſurpluſage, and 
is no impediment to the good uſe : for if it ſhall be prohibited 
by any clauſe of the ſaid act, it ſhall be by the branch con- 
cerning obits, /c. ** to the finding of any anniverſary, obit, 
or other like thing, intent, or purpoſe.” And it may be 
ſaid, that this, praying for ſouls by theſe poor men, is an- 
other “ like intent and purpoſe;” but the concluſion of the 
ſentence is, “ in any church or chapel to have continuance 
« for ever:” ſo that the intent of the act was to prohibit all 
ſuperſtitious uſes, which were public in churches for the 
general prejudice which might accrue by them; for malum 
quo communius eo pejus, and not to prohibit private prayers in 
their chambers, or other private places, which could not 
tend to ſo dangerous an example. Then the caſe is no other 
but that land of the value of 201. per ann. is given to the in- 
tents following, /c. to find a Prieſt to pray for ſouls, and 
that he ſhall have 101. of the profits of the land, and fix poor 
men 4 d. a-piece a week for ever, in this caſe, this good uſe 
(as it was ſtrongly urged) ſhall fave the land, and the _=_ 
ſhall have but that which was limited to the Prieſt, /c. 10}. 
for it was not the intent of the act to take away the good uſe, 
but the land ſhould remain with the feoffees to perform it, 
and fo much as was limited to the ſuperſtitious uſe ſhould be 
given to the King ; and to prove this, divers caſes were cited. 
Firſt, a caſe in the King's Bench, anno 21 Flix. inter (b) 
Hewet and Wotton for lands in Exeter, where the caſe was, 
that Gervaſe Luiſſant enfeoffed divers of the ſaid lands, and 
willed that they ſhould find a Prieſt to ſing maſs in the church 
of St. Mary every Sunday, and a Dirge & Maſs de requirm once 
a year for his ſoul, and that they out of the iſſues and profits 
of the ſaid lands ſhould pay to the ſaid Prieſt, 2 d. every 
week, and the refidue of the profits to be employed upon 
books, veſtments, and other ornaments of the church afore- 
ſaid, and it was adjudged, that although the land was given 
to find a Prieſt, yet foraſmuch as his ſtipend was certain, and 
alſo was joined with a good uſe, that the land was not given to 
the K. by the ſaid act, but only the ſtipend which the Prieſt 
had. Another cafe was adjudged in the ſame court, Trin. 30 
Eliz. but it began Paſchæ 28 Eliz. Rot. 431. in treſpaſs be- 
tween John (c) Chibnal plaintiff, and W. Witton and Chr. 
Witton defendants for an houſe in Fleetſt. called, The Angel 


« ſur 
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ſur le Hop; upon not guilty pleaded, and upon a ſpecial ver- 
dict found, the caſe was ſuch ; Bennet Harlewyn, 36 Hf. 6. 
by his will in writing deviſed to the Maſter and Brethren of 
the guild of Drapers of London 38. 4d. yearly, to be em- 
ployed for the relief of the poor brethren and fiſters of the ſame 
guild, and deviſed the ſaid houſe to the Parſon and Church- 
wardens of St. Chriſtopher's pariſh and their ſucceſſors, ad 
inde ſolvend' annuatim pred” reddit” 31. 4 d. per me ſuperius con- 
ce, & quod ipſi de exitibus inde ſolvant annuat” qualibet ſepti- 
mana uni capell in eccleſ. S. Chriſlopheri miſſam celebrand* imper- 
pet pro ani ma mea, 3d. Et quid ſolvant qualibet ſeptimana tri- 
bus pauperibus ejuſdem parochiæ 6 d. ad orandum pro anima mea; 
et quad celebrari faciant annuat” unum anntverſar* diſtribuend” 
13s. 4d. in forma ſequenti, viz. cuilibet capell intereſſenti illo anni- 
verſario 4 d. & quod 12 d. inde annuat ſolvant cuflodibus operis 
eccleſiæ ad uſum fabrice cor por is eceleſiæ, & 12 d. ad ſuſtentatio- 
nem fraternitatis S. Cbriſtopheri, reſiduum 135. 4 d. expendatur 
in pane & potu inter capelP & altos pauperes es die anniverſarii 
ad exorandum pro anima mea; ac quod gardiani habeant de exiti- 
bus inde 6 s. & 8d. pro laboribus ſuis : refiduum de exilibus re- 
ſervetur in pixide ad ſuſlentation & reparationem diftorum tene- 
mentorum & (cum opus fuerit ad novam edificationem eorund'; 
and all theſe where employed within the five years. And it was 
adjudged in that caſe the King ſnould not have the land, and 
the reaſon (as was ſaid) was becauſe the 38. 48. to the poor 
of the guild of Drapers, and alſo the 6d. to the other 3 poor 
of the pariſh (although the 3 poor were appointed to pray for 
ſouls out of the church, &c.) were good uſes, and therefore 
the finding of a Prieſt gave not the land to the King. But 
yet it was reſolved and adjudged, that this caſe at bar was 
within the ſaid third branch of the act, and that the land was 
given to the King by the ſaid at. And for the better and 
more perſpicuous knowledge and underſtanding of the reſolu- 
tion of the Juſtices in this caſe, I am obliged, to avoid great 
prolixity and intricacy, to reduce all their reaſons and cauſes 
of their reſolutions to theſe fix differences, all which neceſ- 
ſarily concern the caſe at bar, as well for the confirmation of 
their reſolutions, as for the confutation of all objections, and 
alſo for the true underſtanding of all the former reſolu- 
tions and judgments, amongſt all which by theſe differences 
excellent and perfect unity and agreement appear. The firit 
difference was, if a man gives lands of the yearly value of 20l. 
to others, to the intent to find a Prieſt to pray for ſouls, and 
that the Prieſt ſhall have of the iſſues and profits of the lands 
10 l. for his ſalary, without any other limitation, that in 
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that caſe all the land is given to the King; but if the land is 
given upon condition, or to the intent that the feoffees ſhall 
pay of the iſſues and profits of the lands 101. to a Prieſt to 
pray for ſouls without any other limitation, that the King 
ſhall not have the land, but only the rent of 101. out of the 
land ; and the reaſon of this difference is, becauſe the firſt 
caſe is within the third branch of this act, for the land itſelf 
was given to find a Prieſt, according to the letter of the act; 
and inaſmuch as he was maintained with 101. of the iſſues 
and profits of the land, it was within the words ſubſequent of 
the ſaid 3d branch, /c. ** wherewith or whereby any Prieſt 
« was maintained.” For by the land and the proſits of it he 
was maintained, and no uſe ſhall be intended but that which 
the donor expreſſes, and the maintenance or augmentation of 
it, and foraſmuch as the land was given to find a Prieſt, al- 
though he limits in certain how much the Prieſt ſhall have 
for his ſalary and living, yet to the finding of a Prieſt to pray 
for ſouls, other things are neceſſary which are employed in 
ſuch gift, ſc. garments, books, wine, bread, &c. and the 
penning of theſe branches concerning finding of Prieſts, diſ- 
fers much from the penning of the other clauſes concerning 
Obits, for there the words of the firſt clauſe are, given, 
« aſſigned, or appointed, to go or be employed wholly to 
« the finding or maintenance of any anniverſary, &c.” And 
the 2d clauſe is, and where but part of the iflues or reve- 
* nues of any manors, lands, &c.” But no ſuch diſtinction 
is expreſſed within the branches concerning ptieſts. And the 
reaſon of the ſecond part of the difference, /c. when the feot- 
fees are appointed to pay out of the land a certain ſum to a 
Prieſt, &c. and becauſe the land itſelf is not given upon con- 
dition, or to the intent to find a Prieſt ; but the feoffees are 
limited or appointed to pay to the Prieſt 101. and therefore 
the King cannot have more than was given to the finding of 
the tory: Þ and that was 10 l. as the Prieſt's ſtipend, and not 
the land which was not given for the maintenance, or finding 
of the prieſt; and therefore the King ſhall hare the 101. 
only by force of the faid fourth branch of this act; tor that 
is in nature of a yearly rent, proſit, or emolument; and 
therewith agrees the judgment in the faid caſe of the Dean * 
of Paul's. The ſecond difference was, if land of the yearly 
value of 201. per annum be given upon condition, or to 
the purpoſes following, /c. to find a prieſt to pray for ſouls, 
and that the prieſt ſhall have for bis ſalary 10. and to 
diſtribute between twenty of the poor men and women 
other 101. yearly for ever for their ſuſtentation, in that 
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caſe the King ſhall have but the 101. limited to the Prieſt, and 
not the land: but if the ſame land had not been given to find 
a Prieſt, and for the maintenance of 20 poor men, in that 
cafe the King ſhall have all the land; although in the employ- 
ment the Prieſt had 101. and the poor the other 1o0l. And 
the reaſon and cauſe of this difference is, becauſe in the firſt 
caſe there was a good uſe ſeparate and diſtinct from the ſuper- 
ſtitious uſe ; and therefore, God forbid that the ill uſe ſhall 
ſwallow up the good uſe, and a certain ſum was appointed to 
the Prieſt, which ſum the King ſhall have as a rent by force 
of the ſaid fourth branch ; and in ſuch caſe, if the land ſhould 
be given to the K. the good uſe would be taken away, which 
was never the intent of the act; for the intent of the makers 
was, as appears by the preamble, to advance and continue 

ood and charitable uſes, as grammar ſchools, augmentation 
of the univerſities, and proviſion for poor men, as is expreſſed 
in the preamble, And there is another clauſe concerning the 
continuance of ſuch charitable uſes in the body of the act, by 
which power is given to certain commiſſioners, “ to aſſign in 
« every place wherein any Guild, Fraternity, Prieſt, or In- 
« cumbent of any chauntry, by the foundation, ordinance, 
sor firſt inſtitution thereof, ſhould or ought to have kept a 
« grammar ſchool, or a preacher, &c.” And alſo to 
enquire, ** what money, profits, or benefit any poor perſon, 
„by virtue of any conveyance, &c. had or enjoyed within 
« five years, &c. out of any college, free chapel, or chauntry, 
„ and other the premiſes given, limited, or appointed to the 
« King by this act ;” and thereupon to make aſſignments to 
the poor: which clauſe is to be intended only when the provi» 
ſion for the poor is derived out of a ſuperſtitious thing, or to 
be performed by the perſon who was to do the ſuperſtition, as 
out of a college, or chauntry, or free chapel, or when all the 
land was given to find a Prieſt, and that the Prieſt ſhould 
find a grammar ſchool, or preacher, or ſhould pay ſo much to 
poor men: and in ſuch caſe it was neceſſary to make ſuch 

roviſion; for the colleges, chantries, free chapels, and 
Priefts praying for ſouls, who ſhould make diſtribution to the 
2 &c. were diſſolved, and their poſſefhons given to the 

ing by this act. and therefore it was very well and neceſ- 
fary to add the ſaid clauſe for continuance of the ſaid charit- 
able uſes, but that it doth not extend to, when lands are given 
to divers feoffees upon condition, or to the purpoſes follow- 
ing, /c. to find a Prieſt, and of the iſſues of the land to pay 
him a certain ſtipend, and out of the reſidue of the profits, 
that the feoffees ſhall find a grammar ſchool, or ſuſtain 
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poor men, for theſe are not derived out of the ſuperſtitious 
uſe, nor to be diſtrubed by the ſuperſtitions perſons, but by 
the feoffees, &c. who remain pertons able to diſtribute, and 
continue the good uſes, which are diſtinct from the ſuperſit- 
tious ules; and the reaſon of the ſecond part of the laſt dif- 
ference, is, becauſe nothing is limited to the ſuperſtitious 
uſe in certain by the donor, or deviſor himſelf, ſo that if the 
King ſhould not have the land, the King would have nothing, 
but the ſuperſtitious uſe wouid remain, and the intention of 
the act (as hath been ſaid, and ſo it ought to be expounded,) 
was to take away all ſuch ſuperſtition ; for the King cannot 
have any rent in ſuch caſe, for every rent ought to be a cer- 
tain ſum ; and although in ſuch caſe the feoffees have always 
employed a certain ſum, yet they have not power to make 
alteration of the ſubſtance of the gift, but the intent of the 

donor ſhall ſtand. A 3d difference was taken, when the 
Prieſt has a certain ſalary, (and yet to the finding of him other 
things, as books, bread, wine, veſtments, &c. as has been 
ſaid, are tacitè implied and requiſite, which are incertain) 
and beſide that a good uſe is limited, there the King ſhall not 
have all by reaſon of the implied incertainty; but if land is 
given to any expreſs ſuperſtitious uſe prohibited by the act, 
without limitation of any certainty for the finding of it, there 
all is given to the King by the ſaid act; the reaſon of the firſt 
branch of this difference is, that a good uſe exprefied ſhall be 
preferred before any thing implied, and incident to a ſuper- 
ſtitious uſe. 2. The finding of books, veſtments, wine, and 
bread, are not of themſelves tupeiſtitious, therefore the makers 
of the act did not intend to regard them, as appears by divers 
reſolutions and judgments. hereafter cited, but when the ex- 
preſſed intent was not only to find a Prieſt, but alſo a good uſe, 
there the King ſhall have only that which the Prieſt himſelf 
had, or which he was intended to have; the other part of this 
laſt difference, is agreed and reſolved before. The 4th dif- 
ference, or pstius an explanation of the former differences was 
taken between a ſole Prieſt to pray for ſouls within the third 
branch, and a ſtipendiary Prieſt within the fourth branch; for 
when lands are given to one or divers ſcoffees to find one 
fingle Prieſt with the iſſues and profits thereof, with a cer» 


tain limitation: of ſome ſum for his ſuftenance, there, if no 


good uſe is limited (as hath been ſaid) all the land is given 
to the King for the reaſons aforeſaid : but when a certain 
ſum is limited to the Prieſt for his ſtipend, and beſide that 
a good uſe is expreſſed, it amounts to as much as if the land 
had been given that the feoffees ſhould pay a certain ſum 
of money to a Prieſt, in which cafe he is a ſtipendary 
Prieſt within the fourth branch of the act, aud in ſuch cate 

the 
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the King ſhall have but one rent. "The fifth diſſerence was ta- 
ken, when a certain fum is limited to a Prieſt, and divers 
other uſes are alſo limited, which of themſelves are not pro- 
hibited, yet if they depend upon the ſuperſtitions uſe, all is 
given to the King. As if a man gives land of the value of 
201. and that the feoffees of the profits of the land ſhall pay 
to a Prieſt 10 l. and the reſidue for veſtments, books, bread, 
wine, &c. for the celebration of maſs, &c. or to one or di- 
vers to vilit, and ſee that the fervice be done, or for the re- 
paration of the chapel in which the ſervice is to be done, or 
for the repairing of the tenements, or to poor people to be 
preſent at it, or ſome ſuch like intents or purpoſes which de- 
pend upon the ſuperſlitious uſe, or for an ornament or conti- 
nuance of it, there, all is given to the King; but when the 
other uſes are not depending upon it, but extend to diſtinct 
and ſeparate gaod uſes, there, the good uſes all ſave the 
land. As if land, to the value of 201. is given to pay a 
Pricſt ten marks to ſing for fouls in ſuch a church, and the 
reſidue of the profits to repair the church although that, by a 
means concerns the continuance of the ſaid ſuperſtitious uſe, 
foraſmuch as it is to be celebrated in the fame church; or in 
ſuch caſe if the reſidue of the profits were limited for the find- 
ing of the ornaments of the church, although they are by a 
means, ornaments alſo for the celebration of the ſaid ſuperſti- 
tious uſe, yet in both theſe caſes, inaſmuch as the reparation 
of the church, or the finding of the ornaments does not de- 
pend upon the ſuperſtitious nſe, nor immediately concerns 
the ſuperſtitions ule, in ſuch caſe the land is not given to the 
King: fo in the fame caſe, if part of the profits are limited 
fo: the repairs of the church, or to find the ornaments of the 
church, and the reſidue of the profits are limited for the re- 
paration of the houſes ſo given, the King ſhall not have the 
land ; for reparation of houſes of themſelves is not an uſe 
prohibited, and therefore being joined with a good ule ſhall 
fave the land, and yet, by a means, both concern the continu- 
ance of the ſuperſtitious uſe: but the ſtatute is to be intended 
of immediate uſes, and not only to ſuppreſs ſuperſtitious uſes, 
but alſo to continue good uſes, according to the intent of the 
makers of the act. The 6th difference was obſerved, when 
all the uſes are ſuperſtitious, and when not ; for when all the 
uſes are ſuperſtitions, there, in what certainty or manner ſoever 
they are limited, and of what value ſoever the land is, yet 
all the land is given to the King.. As if Jand of the value 
of twenty pounds per annum is given, to the intent, 
that ten pounds out of the iſſues and profits thereof 
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Thall be paid to a Prieſt, 5). for the maintenance of the obit, 
and 51: to find lamps and lights before ſuch images in ſuch 
a church: in this caſe it was objected, that the Kivg ſhall 
have but ſeveral rents, for the Prieft was but a ſtipendiary 
Prieſt, and the land was not giren to find him: alſo the 
clauſe concerning obits, &c. gives to the King but a rent, 
when but part of the proſits are limited and appointed to it; 
and therefore by none of the ſaid ſeverai branches by itſelf the 
King ſhall have the land, but only the ſeveral rents: but it 
was reſolved that in ſuch caſe, all the land, by the equity and 
true conſtruction upon all the ſaid, act ſhall be given the King; 
for inaſmuch as all the profits are limited to ſuperſtitious 
uſes, it was the intent of the act to give all the land to the 
*King by a reaſonable conſtruction upon the coherence and 
intention of all the parts of the act: and as to the objection 
which was made, that the King in the principal cate ſhall 
not have more than the Prieſt had, becauſe the fifth branch, 
which is the concluſion of all the four branches precedent has 
ſuch words, „In as large and ample manner and form as 
© the Pricſts, Wardens, Miniſters, Governors, Rulers, or 
* other incumbents of them within five years, &c. had oc- 
* cupied or enjoyed :* it was reſolved, that theſe words do 
not abridge that which before was by any of the precedent 
clauſes given to the King. 2. 'That theſe words cannot be re- 
ferred to the third clauſe, fc. when land was given to one 
or divers perſons to find, with the iſſues and profits, a ſole 
Prieſt, for there, the Prieſt had not the land; and therefore if 
the ſaid clauſe was reſtrictive, and if the King ſhould not 
have more than the Prieſt had, the King would have nothing, 
for the Prieſt has nothing, and yet every one agrees, that the 
King in ſuch caſe ſhall have the land. But theſe words are re- 
ferred, reddendo ſingula ſmgulis, to the farſt, ſecond, and fourth 
branches ; for by the firſt two, the land, and by the fourth 
a rent is grven to the King; and therefore the ſaid words 
may well be referred to them, and cannot be referred to the 
ſaid fourth branch, for the King cannot have the land, “ in 
« as ample and large manner as the Prieſt had it,” when in 
truth the Prieſt had nothing in the Jand, but the feoffees 
were ſeiſed thereof; or the ſaid words refer only to the fourth 
branch concerning ſtipendiary Prieſts, as Popham Chief Juſ- 
tice held: and the caſe at bar was within all theſe differences; 
for 1. The land was deviſed upon condition to find a Prieſt. 
2. In this caſe one of the ſuperſtitious uſes was uncertain, be- 
cauſe, for the finding of lamps and lights no certain ſum 
was limited; and if all the land had been given to this 
uncertain uſe, the King ſhould have had all the land. 
3- Here was not any good uſe, for although the maintenance 
and ſuſtentation of poor men was good, yet maintenance of 
them to pray for fouls wa sſuper ſtitious, and prohibited by — 
ſai 
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ſaid act: and although theſe prayers are not appointed to be 
made in any church, chapel, &c. or other public oratory, 
yet it was reſolved, that it was prohibited by the ſaid act, or 
(as ſome held) directly within the words of the clauſe con- 
cerning obits, /c. “ anniverſary or obit, or other like thing, 
« intent, or purpoſe, or of any light or lamp in any church 
& or chapel :” ſo that theſe words,“ in any church or chapel,” 
are referred only to lights or lamps,” and not to theſe 
preceding words, “ or other like thing, intent, or purpcſe.” 
And praying for ſouls, is a “like intent“ or purpoſe to an 
anniverfary or obit, for ail was to pray for fouls, or (as others 
held) by the equity of the ſaid act which intended to extir- 
pate all praying for ſouls: and it ſeemed to ſome that the caſe 
is ſtronger, becauſe the principal ſuperſtitious uſe is to be 
done in the church. 4. "Theſe prayers for fouls by the poor 
men, are in a manner dependent upon the other ſuperſtitious 
uſes, and of one and the ſame kind and nature with them. 
5. In this caſe all the uſes were ſuperſtitious, and therefore 
all the land was given to the King: andeby theſe differences 
you may (as hath been ſaid) better underſtand the judg- 
ments and reſolutions which have been before theſe times, 
had upon the ſeveral branches of this act, and every one of 
them well ſtands with the other, and no contrariety amongſt 
them. Ard all theſe differences are wel] proved and approved 
by former reſolutions, decrees, and judgments ; and there- 
fore I will make a ſummary report of the former reſolutions, 
decrees, and judgments, which were cited and vouched in 
this caſe, and firſt of the reſolutions : 

Sir Bartholomew Read, by his will in writing, deviſed his 
lands in London to the company of Goldſmiths, to the intent 
that they, with the iſſues and profits, ſhould repair the tene- 
ments, and ſhould pay all rents iſſuing thereout, and ſhould 
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keep an obit, and ſhould ſpend at it yearly 33s. 4d. and 


find perpetually a Prieſt to ſing maſs for his foul, who 
ſhould alſo keep a grammar-ſchoo!, and chiefly for the poor, 
and to receive 101. yearly for his ſalary, and the faid tene- 
ments were then of greater value, /c. of 50 l. per annum 
than the ſaid ſuperſtitious uſes. And it was reſolved by 
Wray and Anderſon, Chief Juſtices, upon conference with 
Sir Roger Manwood, Chief Baron, and Periam, Juſtice, that 


all the tenements were given to the King by the ſaid act, 


for although there was a good and charitable uſe, /c. to find a 
grammar-ſchool chiefly for the relief of the poor, yet be- 
cauſe it was mixed with a ſuperſtitious uſe, and nothing in 
certain was limited to the good uſe, in ſuch cafe the un- 
certain mixture of the bad uſe with the good uſe, inſects 
the good uſe, as a little poiſon mixed with a great quantity 
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of wine, or as truth mixed with covin (covin is ſo ill an 
herb) that it makes the whole unſavory, and turns the good - 
neſs of the one into the badneſs of the other, as it is {aid in 
Plowd. Com. 51. a. Secondly, the good uſe is derived out of 
the ſuperſtitious uſe, and to be performed by the Prieſt ; and 
for theſe reaſous the good ule in this caſe ſhall not fave the 
land. Alto although now upon the matter, it is as if the 
good uſe had been omitted, and that a certain ſum was li- 
mited ſor every of the uſes, yet when all the certain uſcs were 
ſuperſtitious, all the land ſhall be given to the King. An- 
other caſe was reſolved by them, that Sir John Tate, ſeiſed of 
certain houſes in London, by his will i» writing, deviſed 
them to the company of Dyers to repair the houſes, and to 
find a ſecular Prieſt for ever to pray for ſouls in the church of 
St. Michael in Cornhill, paying to him 2 competent living, 
not leſs than eight marks per annum, and the houſes then were 
of greater value; and yet becauſe it was uncertain what ſum 
the Prieſt ſhould have; and if the ſum had been certain, yet 
becauſe the land was given to find a Prieſt, and no good uſe 
was limited, the King ſhall have all the land by the ſaid third 
branch of the ſaid act. 

Another cafe reſolved by them was, that John Allen, by 
his will in writing, deviſed houſes in Eaſtcheap to the com- 
pany of Goldſmiths, in London, to find an obit for ever, 
which houſes then were, and ſo continued, of the value of 
331. 13s. 4d. per annum, and 23s. 4 d. were only em- 
ployed to the ſaid ſuperſtitious uſe. And it was reſol ved, that 
the King ſhould have all the land, for the deviſces, by their 
certain employment, cannot fave the land when the giſt it- 
ſelf is uncertain; nor any diſpoſition in certain by the devi- 
ſees, can alter the nature and ſubſtance of the giſt, nor the 
operation of the ſtatute upon it. 

Another caſe was alfo reſolved by them: one Pele deviſed 
by his will in writing, certain houſes in London, to the 
company of Clothworkers of London, to the intent that they 
for ever ſhould pay to ſuch Prieſt who ſhould pray for his ſoul 
in the pariſh church of Chilham, gl. 6s. 8d. for his ſalary; 
the King ſhall not have the houſes, for they were not given 
to find a Prieſt, but to pay to a Prieſt a certain ſum. 

One Walpool, in 23 E. 3. by his will in writing, deviſed 
to the company of Goldſmiths in London, certain houſes in 
London of the value of 30 l. per annum, to the intent that they, 
with the iſſues and proſits thereof, ſhould find two Prieſts 
paying to each of them 61. 13s. 4 d. for his falaty; and it 
was reſolved by the ſaid Juſtices, that the Queen ſhould have 
the houſes, for it was within the third 'branch of the act, 

inaſmuch 
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inaſmuch as the land was given to find two Prieſts, “ and 
« wherew:th or whereby” they were maintained, &c. and 
foraſmuch as no good uſe was limited, and all the uſe expreſſ- 
ed was ſuperſtitious, for theſe reaſons it was reſolved, that 
the houſes were given to the King, and vet the ſalaries of the 
Prieſts were certain. 

Anno 4 4. 8. Will. Caley, by his will in writing, deviſed 
certain houſes in London, of the value of 40 marks per ann. 
to the company of Drapers, to the intent to repair them ſuf- 


hiciently for ever, and of the iſſues and profits of them to 


zaintain a Chaplain in the church of St. Mary Woolnauth, 
to ſing maſs every day for the fouls of Rich. Shore and his 
wite, and to have for His ſalary 61. 13s. 4 d. and to find an 
obit in the ſame church for the ſou! ot the taid Richard Shore, 
ſpending upon it 20 8. in form following, ſc. the Wardens of 
the ſaid company thall have part, and the Beadle part, and 
part to be ſpent upon bread, beer, and other neceſſaries, at 
Draper's-hall, amongſt the brethren there, and the reſidue to 
be diſtribured amongſt the poor dwelling within the precinct 
of their hall, to pray for fouls ; and although the ſalary of the 
Prieſt was certain, and the expences of the obit were certain, 
and the prayers for the ſouls were to be made in Drapers- 
hall, and not in any church or chapel ; and the diſtribution 
of bread and beer amongſt the poor, is of itſelf a good and 
charitable uſe, yet foraſmuch as all the uſes were ſuperſti- 
tious, or depending thereupon, it was reſolved, that the 
houſes were given to the King by the faid act. 

Anm 5 E. 4 One Gregory, by his will in writing, de- 
viſed his houſes in London, of the value of four marks per 
annuus, to the company of Skinners, to the intent, with the 
profits thereof, to hind an obit for ever in the church of St. 
Anthony, ſpending at it 68. 8d. and to diſtribute amony ſt 
the poor of the ſaid pariſh, to pray for one foul, 6 s. 8d. and 
with the reſidue of the profits to maintain the reparations, and 
with the overplus to new bui'd them, when need ſhould be: 
aud although the ſum tor the ſaid ſuperſlitiovs uſes (whereof 
one was to be done out of the church or chapel) were cer- 
tain, and the reparation and new-building of the houſes 
themſelves, were good, becauſe they concerned the habi- 
tation of men; yet foralmuch as theſe uſes were for the con- 
tinuance of the ſuperititious uſes, & guodammods depend- 
ing thereupon ; for this reafon it was reſolved, that the 
houſes were given to the King by the faid act: ſeveral other 
reſolutions of the ſaid juſtices were cited, but foraſmuch 
as they all tend to the effect of thoſe which have been 
cited before, to avoid projixity I have omitted them. Neta 
reader, the branch of the ſaid act next following the laſt 
clauſe of obits, concerning the employment of the ſums 
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of money, or profit of any lands, by any corporation, guild, 
fraternity, company, or fellowſhip of any myſtery, or craft, 
for the maintenance of a Prieſt, obit, &c. was but an ex- 
planation of the ſaid fourth branch, to ouſt a ſcruple which 
ſome might conceive, whether a body incorporate might 
ſtand ſeiſed to ſuch intents, and upon ſuch truſts as is aſore- 
ſaid : but it appears by all the ſais reſolutions, as well bodies 
politic and corporate as private perſons, are within the former 
branches of the ſaid act, for the letter of the act is general 
and includes all, as in this very caſe it is before reſolved. 
Now to proceed to decrees: In 5 E. 6. it appears in libro 
decret in officto rememor Dem? Regis, in the Exchequer, that 
divers decrees were made fo upon the will of (g) Comberton 
in 5 H. 4. of Cromer (6b) in 10 H. 6. of William Rus (c) 
in 11 H. 6. of one Penne in 5 H. 6. and of divers others in 
the Court of Augmentation; but becauſe they are agreeable 
to the ſaid reſolutions and differences beſore taken, as I con- 
ceive,- although they are not fully there written, I will omit 
them, and proceed to judgments given in the Queen's courts 
upon argument and great conſideration judicially. And as to 
the caſes of Hewet and (4) Wotton, and Chibnal /e) and 
Witton, they were affirmed to be good Jaw, and that there 
were two principal reaſons of the judgment in the ſame caſes. 
1. Becauſe nothing was limited to the Prjeſt but two-pence or 
three-pence every week, which was not within the ſaid third 
branch of the act, for with ſuch a ſmall ſum a Prieſt can- 
not be found or maintained. Aud the letter of the ſaid ſta- 
tute is, © to the finding of any Prieſt, &c. and wherewith 
t or whereby any Prieſt was ſuſtained, maintained, or 
& found;” and with ſuch ſmall allowance he cannot be ſuſ- 
tained, maintained, or found. Alſo in one caſe he ſhould 
ſing maſs but every Sunday, and Dirige once a year, which 
was (as was ſaid) within the clauſe of obits, /c. to ſuch 
ce like intent or purpoſe.” 2. Admitting that a certain ſalary 
had been to the Prieſt ſuſficient for his maintenance, yet be- 
cauſe there were good uſes (/) ſeparate from the ſuperſtitious 
uſe, /c. in the one caſe 3s. 4d. to the poor, &c. and in 
the other, to find ornaments of the church ; for theſe reaſons 
judgment was given in both the caſes, that the land was not 
given to the K. It was allo adjudged for theſe two reaſons, 
that were given in Hewet and Wotton's caſe (for the ſaid two 
caſes agreed with the ſaid caſe of the Dean of (g) Paul's 
which the Lord Dyer has briefly touched in part) that the 
Queen ſhall not have the land for two reaſons. 1. Becauſe 
the land (4) itſelf was not given to find a Prieſt, ſo that 
it was not within the third branch of the act, but to 
find an annual ſuſtentation of ten marks for a Prieſt, 
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ſo that it was within the fourth branch, and not within the 
third, 2. It was reſolved in the ſaid caſe of the Dean of (a) (a] Antea 106. 
Paul's, that if land is given to pay ten marks to a Prieſt, and 3 
408. to the maintenance of an obit, in that caſe, if both are py. 468. - > 47. 
ſound within the five years, the King ſhall have all the land, 4 Leon. 156, 157. 
becauſe hoth the uſes were ſuperſtitious by the judgment of the 2 gl 
law, upon the coherence, (as has been ſaid) of all the act; J[enk. Ces. 245. 
but in the fame caſe becauſe the obit was not found within Moor 131, 264 
the five years, it was therefore adjudged that the King ſhould 
not have the land: and therefore in the ſame caſe of the Dean 
of Paul's, this difference was taken and reſolved, when cer- 
tain ſums are limited to the ſuperſtitious uſes, and one uſe is 
ſeparate and divided from the other, there, the finding of 
the one ſhall not give the whole land to the King, but only 
the ſum appointed to the ſuperſtitious uſe which was employ- 
ed within the ſive years: but if the one uſe depends upon the 
other, there, the finding of the principal, or any part of it, 
gives all the land to the King. As if land is given, to the 
intent that an obit ſhall be found in ſuch chapel, and that 
upon the obit 10 8. ſhall be diſtributed and employed to the 
Prieſt, and to divers poor perſons who ſhall be preſent at it, 
6s. 8d. and the reſt of the profits to the reparation of the 
ſaid chapel ; in this caſe, if the obit is maintained in any Part 
within the five years, although the 6s. 8 d. is not employed 
to the poor men, nor any thing upon the reparation of the 
chapel within the five years, yet all the land ſhall be given to 
the King, becauſe all the uſes depend upon the firſt: fo in 
the ſame caſe, Wray, Chief Juſtice, ſaid, that it was ad- 
Judged, that where certain houſes called the Bull were given The caſe of the 
to find a Frieſt to pray for ſouls, &c. and other tenements Swan and Bull, 
called the Swan, were given to the ſame ſeoffees to find an () Puke 93. 
obit, &c. and the feoffees employed the profits of the ſaid fe- 
veral houſes to contrary uſes, ſc. the profits of the Bull to 
find the obit, and the profits of the Swan to find the Prieſt, 
yet foraſmuch as the original gift was ſuperſtitious, and the 
employment ſuperſtitious, N the employment did not 
purſue the giſt, yet in both caſes ſuch employment within the 
five years was ſufficient to give the land to the King. So it a 
man gives the manor of Dale and (c) the manor of Sale to ( Duke 93. 
find ſuperſtitious uſes, and the ſeoffees with the profits of the 
one manor find the ſuperſtitious uſes, and employ the profits 
of the other to the uſe of the poor inhabitants of the ſame 
town, or to bear the common charges of the town, yet both the 
manors are given to the K. for if the feoffees employ any part 
of the profits of the lands which they have, and which were 
given for the maintenance of the ſuperſtitious uſes, ail is given 
to the K. but if the feoffees, before the five years, have con- 
veyed part of the land to another in fee, and employ the profits 
E e 4 of 
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of that which remains in their hands, for the maintenance 
of the ſupe: ititious ules, and no part of the profits of the land 
of the ſecond feoffee is employed within the five years, there 
the King ſhall not have the land of the ſecond ſeoſfee, but 
only the lands which the fürſt fjeoFees have, for the employ- 
ment by the ſirſt ſcolfees of the land which they had, cannot 
bind the ſecond feoffee, for the land in which they had not 
any eſtate or intercit ; and that well ſtands with the words of 
the ſaid third branch, c. Jo the finding of any Prieſt, and 
& whetewith or whereby acy Pieſt was ſuſtained, main- 
et tained, or found within five years :” for as to the land con- 
veyed to the ſecond feoſfee (whereof no part of the profits was 
employed to ſuperilitious uſes within the five years) that is 
not within the ſaid words of “ wherewith or whereby,“ for 
neither with nor by the land of the ſecond feoffee the ſuper- 
ſtitious ulcs were found within five years, but only with, 
and by the land which remains with the firſt feoffees; and in 
the ſaid cal: of the Dean of Paul's, ſome held that a proviſo 
that the laid act hall not extend to the manors, lands, tene- 
ments, or other hereditaments of auy cathedral church, 
& other than, to ſuch chauntries, obits, or lamps, or any of 
„ them within ſier years, &c,” And in the ſaid cafe, the 
land was parcel of the poiiclhons of a cathedral church; and 
the ſaid land did not appertain to a chauntry, /c. within the 
firſt or fecoad branch, but that cafe was within the fourth 
branch, to which this word of the proviſo (chauntry) doth 
not extend; aud as to the words obits, &c. foraſmuch as but 
part of the prolits was alſigned thereto, although the obit had 
been found, that the land was not thereby given to the King. 

Trin. 18 Eliz. Rot 142. in an information of intruſion 
againſt Lucas and Co'licr, upon the general iſſue, a ſpecial 
verdict was found to this eflect; Turner ſeiſed of certain 
houſes in London in fee, of the yearly value of 41 6s. 8 d. 
anno 3 H. 6, deviſed them upon condition to find an obit 
within the pariſh of St. Mary Pattens in London, “ ſpend- 
ing thereat ſo much as the deviſees would in their diſcre— 
5 tions,” the deviſees expended only upon the obit 6s. 8 d. 
per annum, and it was adjudged that the Queen ſhould have 
the houſes; 1. Becauſe the appointment was uncertain, al- 
though the employment was certain. 2, That all () the uſe 
exprelied by the deviſor, was ſuperſtitious: and therefore it 
was foid, if land to the (c) value of 501. is deviſed to find 
and obit, ſpending upon it 31. per azz, although a certain 
ſum is limited, yet foraſmuch as the land is given to find an 
obit, and no other uſe is expreſſed, the land in ſuch caſe ſhall 
be given to the King, f r the land is given in the ſame caſe 
wholly (as the ſtatute ſpeaks) to find an obit, and thereſore 
within the ſirſt branch of obits. 

Trin. 20 Lliz. Rot. 589 iter Colborn and (4) Dale in B. R 
upon demurrer the cate was ſuch; tho, Wells 12 E. 4. deviſed 
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divers houſes in London, of the yearly value of 241. to his 
wife for her liſe, the remainder to the Parſon and Church- 
wardens of St. Edmond's and their ſucceſſors ; and deviſed 
that his wife during her life, and after her deceaſe, they in re- 
mainder ſhould find a Prieſt who ſhould perform divine ſer- 
vice at the altar in the chapel of our Lady in the church of St. 
Edm. for the ſouls, &c. and that the fame Prieſt ſhould be 
aiding and helping at divine ſervice in the ſame church, and 
deviſed, that his wife during her life, and thoſe in remainder 
after her death ſhould pay him for his ſalary 61. 13s. 4d. 
Further he deviſed that they ſhould find an obit with 6 Prieſts 
and appointed 22 8. in certain to be employed upon it, whereof 
part ſhould be diſtributed among the poor of the trade of 
Drapers, which 9:14 come to the ſaid obit, and could not 
come. Alſo he appointed 16d. yearly tothe parſon of St. Edm. 
for beading of beads; every Sunday 3s. 4d. to the Friars of 
St. Auguſtin to pray for his ſoul ; alſo 48. yearly to be paid to 
the preacher at Paul's upon Good Friday; to 3 preachers of 
the dpittal to commend his ſoul to the prayers of the people, 
135. 4d. allo 3s. 4d. to the Warden of the company of Sheer- 
men to diſtribute amongſt the poor almſmen of the fame trade, 
to the intent that thoſe of the Wardens, with 8 or more of the 
ſaid Company, upon warning, /-uld come to his obit: alſo 
he appointed accounts yearly to be taken, and that the Church- 
wardens of St. Edm. ſhould have the letting and ſetting of the 
lands: and the C. Ws. of St. M. Woolnauth ſhould come 
yearly and have for their pains 6d. a piece. And the C. Ws, 
ot St. Edm. to have 6s. 8d. And 118. 4d. yearly he appointed 
for the finding of books, veſtments, and ornaments of the cha- 
pel, Where he appointed his obit to be celebrated, and that all 
the revenue coming of the premiſes ſhould be in ſeveral keep- 
ing, feparated from other monies in a cheſt, for the repara- 
tion and new building of the tenements. And it was adjudged, 
that the ſaid houſes were given to the K. by the ſaid act. In 
which judgment theſe things were obſerved : 1. That the de- 
viſe was to his wife. 2. That it was a deviſe to his wife for 
her life. 3. That every ſuperſtitious uſe had a certain ſum 
limited and appointed for the maintenance of it. 4. That all 
the uſes were either ſuperſtitious, or were depending upon 
the ſuperſtitious uſes, or tending to the maintenance or con- 
tinuance of them; and that was the principal cauſe and reaſon 
of the judgm Trin. 30 El. Rot. 709. inter Adams & Stokes, 
in B. R. upon demurrer the caſe was ſuch: Walter Dunſton 
deviſed lands to the Parſon and C. Ws. of St. Botolph's, upon 
condition to find a Prieſt, and that he ſhould have for his ſa- 
lary 61. of the iſſues and profits of the lands, Alſo he deviſed 
yearly for ever 13s. 4d to the priſoners of Newgate and Lud- 
gate, at the day of his death, to pray for his foul, beſides 
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the tenements, and to augment the Prieſt's portion. And it 
was reſolved, that the land was given to the King by the 
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ſaid act; for the praying for ſouls by the ſaid priſoners, altho 

it was out of church and chapel, was ſuperſtitious; and the 

augmentation of the Prieſt's maintenance uncertain. And this 

reſolution was afhrmed ſor good law by Popham, Chief Juſ- 

2 and divers others; but judgment was not entered in the 
oll. | 

Paſche 2 & 3 Pb. & Mar. Rot. 186. in the King's Bench, 
Whetſton's caſe was adjudged, that where lands were given 
to find an obit in ſuch a chapel, appointing a certain ſum for 
it, and that the reſidue ſhould be employed on the reparation 
of the chapel, in which the obit ſhould be celebrated; and it 
was adjudged that all the Jand was given to the King. for the 
one depended upon the other. And Popham, C. J. ſaid, 
that Paſchæ 10 Eliz. Rot. 398. in an information in the Ex- 
chequer the caſe was ſuch; one Draiton ſeiſed of lands in 
London in fee, deviſed them to the Dean and Chapter of 
Paul's, upon condition that they ſhould find two chaplains to 
pray for his ſoul in a chapel newly there built by hin and to 
pay to them for their ſalary 131. 6s. 8 d. and to find an obit, 
appointing for it a certain ſum, and to repair the chapel, and 
all this was found within the five years, and it was adjudged 
againſt the King: and that agrees with the opinion in the caſe 
before cited of the Dean and Chapter of Paul's betore upon 
the proviſo of this very act. 

Hill. 37 Eliz. Rot 715. inter Partridge & Walker in the 
King's Bench, the caſe was; that one Hill deviſed certain 
houſes in London, to the Parſon and Churchwardens of the 
church of St. Bride's to find for ever his anniverſary, appoint- 
ing for it 20s. and to pay to the poor 5s. 6d. in honorem & 
duplicationem annorum in quibus Chriſtus vixit in terra: and it 
was adjudged, that the land was not given to the King, for 
the payment of the 5s. 6d. to the poor, in honorem, c. was 
a good and laudable uſe in commemoration of the years of our 
Saviour, the continual memory of which is moſt comfortable 
and neceſſary for every chriſtian : but it was agreed in the 
principal caſe at bar, that if the deviſor had limited by expreſs 
words, or by any words which might imply his intent to be, 
that the deviſecs, for the advancement of his blood, ſhould 
have the reſidue of the prohts, that would be a good uſe, and 
would fave the land; and in ſuch caſe the King ſhould have 
but the rent. And this caſe was very well and at Jarge argued 
by the Juſtices: and it was the firſt caſe that Sir. Chriſtopher 
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H E Queen brought a Quare impedit againſt the Biſhop 

of Peterborough, Acton patron, and Cartmel incum- 
bent, for the church of Claycotton, being above the yearly 
value of 8], The Queen declared and made title to preſent 
by lapſe, ratione acceptationis duorum benefictorum : the patron 
and incumbent ſevered in pleas, but both their pleas were to 
this effect; Anne, Baroneſs of Mounteagle, in her widow- 
hood retained the ſaid Cartmel to be her chaplain, according 
to the ſtat. of 21 H. 8. and he having the ſaid benefice of 
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Queen, according to the ſtatute, and pleaded all at large, and 
that afterwards he accepted the vicarage of G. &c. and tra- 
verſed, abſque hoc quod pred” eccleſia de C. pretextu acceptationis 
vicariæ de G. virtute ſlatuti vacavit, &c, The Queen replied, 
and confeſſed the retainer of him by the faid Baroneſs. of 
Mounteagle, and that he obtained the letters of diſpenſation 
prout, &c. but further ſaid, that before the ſaid Cartmel was 
preſented to the ſaid vicarage of G. the ſaid Baroneſs of Mount- 
cagle took to huſband Henry Lord Compton, one of the Barons 
of the realm, and fo was covert Baron, and had loſt her dig- 
nity of Baroneſs of Mounteagle, and afterwards Cartmel the 
detendant accepted the ſaid vicarage. and was thereunto ad- 
mitted, inſtituted, and inducted, and thereupon the defendant 
demurred in law. And it was objected by the Queen's coun- 
ſel, that the body of the act of 21 KH. 8. contains a general 
prohibition, that if any one has a benehce of the value of 81. that 
he ſhall not take any other benefice with cure, there if this caſe 
is not within the proviſoes then the firſt benefice became void 
by the acceptance of the ſecond ; and the firſt proviſo, which 
is material to this purpoſe, is“ that every Ducheſs, &c. and 
« Baroneſs, being widows, may have two chaplains, whereof 
% every one of them may purchaſe licence or diſpenſation to 
& receive, have, and keep two benefices, &c.” And the ſecond 
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«© Ducheſs, &c. and Baroneſs widows, which have taken, 
* gr herealter ſhall take any huſbands under the degree of a 
„ Baron, may take ſuch number of chaplains as is above 
& limited to them, being widows, and that every ſuch chap- 
* hin may purchaſe licence, &c. ut ſupra.” And it was 
ſtrongly urges, that this caſe was caſus emifſas, and out of theſe 
proviſoes ſor divers reaſons: 1. 'l he firit ought to be ex- 
pounded, that the Baroneſs ought to be a widow as well at the 
time of the acceptance, as at the time of the retainer, for if it 
ſhould be ſuitcient that ſhe ſhouid be a widow at the time of 
the retainer, then the ſaid ſecond proviſo would be in vain, 
for then it would not be material whom the aſterwards mar- 
ried, ſc. noble, or 1gnoble ; but foraſmuch as the makers of 
the act intended, that if ſhe married after, that then ſhe ſhould 
be out of the fir{t proviſo, they therefore added the ſecond. 
And without queſtion the is out of the ſecond, for that pro- 
vides only when ſuch noble woman marries with one under 
the degree of a Baron, and their reaſon that they extended the 
laſt proviſo when they married under the degree of a Baron, 
was, becauſe if they married a Baron, or other ſuperior de- 
gree, then the wiſe need not have chaplains, becauſe her 
huſband might have chaplains by this act, which would be 
ſuſſicient for both, being one perſon in law, and all of one 
f:mily. And that the retainer and the acceptance ought to 
concur: it was faid, if a noble man, or noble woman retains 
a ch: plain, and dies, the chaplain cannot take two benetices 
within this act, yet the retainer was lawful, but the perſon 
who made the retainer ought to continue when the chaplain 
accepts his ſecond beneſice: alſo it was ſaid, that it was ad- 
Judged in the caſe of Ralph Earl of Weſtmoreland, that where 
the taid Earl retained a chaplain, and afterwards was attainted 
of high treaſon, and afterwards, and during his life, the chap- 
lain, having a benefice of the value of 81. accented a ſecond 
beneſice with cure, and it was adjudged that the firſt beneſice 
was void ; for although the Earl was alive, yet the quality of 
his perſon was altered, for by the judgment he became igno- 
ble, vide Stamford, as if the Treaſurer or Comptroller of the 
King's houſe, &c. retains a chaplain, and afterwards is re- 
moved out of his office, now the chaplain cannot accept a 
ſecond beneſice, for now his quality is a:tered, and the cauſe, 
in teſpect whereof he was to have a chaplain, is removed; 
and ſo when the Baroneſs widow takes huſband, her quality 
is altered, for now ſhe is not ſur juris, but only /ub poteſlate 
dri and th-refore, if the latter proviſo had not been, if 
fych Baroneſs, after the retainer, had married with a Gent. 
under the degree of a Baron, her chaplain could not accept a 
2d benefice, jor the quality of the Baroneſs by ker marriage was 
a'tered z and ſhe ought to remain at the time of the acceptance 
of the 2d benekce, in the ſame quality as ſhe was at the time 
of retainer, 2. It was objecte.| that this ca e was out of the 


pro- 
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proviſoes, becauſe, if a Baron marries a widow Baroneſs, in 
that caſe the Baroneſs cannot retain any chaplain within the 
ſaid act, for the words of the act are, ** every Baroneſs being 
« widow” which exclude a ſeme covert Baroneſs ; then if ſhe 
is excluded to retain, by the ſame reaſon her retainer to have 
wer by force of the act, to take a ſecond beneſice, is loſt 
by the marriage, foraſmuch as ſhe now having married with 
a Nobleman, his chaplains may perform divine ſervice to them 
both, and the wife oft a Nobleman need not have chaplains 
by the judgment of the whole parliament, for the act has not 
made proviſion for any ſuch wives, but only for a Baron's 
widow, or the wife of one under the degree of a Baron, who 
could not have any chaplain within this act; but in our caſe, 
at the time of the acceptance, ſhe who retained was the wife 
of a Baron, who may have chaplains by force of this act. 3. 
It was ſaid, that this act was always conſtrued ſtrictly againſt 
non - reſidency and pluralities, as a thing very prejudicial to 
the ſervice of God, and the inſtruction of his people: and 
therefore, if a Biſhop is tranſlated to an Archbiſhopric, or a 
Baron is created an Earl, now he has both theſe dignities, 
and as it is commonly ſaid Yuands duo (a) jura concurrunt in (a) 7 Cn. 14. b. 
una perſona, equum eft ac ſi eſent in drverjis e but yet within this CO_ Caſe. 
act he can have but as many as an Archbiſhop or an Earl may 299. 
have, for although he has ſundry dignities, yet he is but one 
and the ſame perſon to whom the attendance and ſervice ſhall 
be done: ſo if a Baron is made Knight of the Garter, or War- 
den of the (4) Cinque Ports, he ſhall have but three chap- (4) Antea go. b- 
lains in all, & fi de familibus : quod fuit conctſſum; quia dif- 
ficile eft ut unus homo vicem duorum ſuſtincat. But on the other 
part it was argued and reſolved by the court, that in the caſe 
at bar, Cartmel, after the marriage, might accept the ſaid 
vicarage, within the letter and meaning of the faid act, for 
without queſtion the retainer of Cartmel was not determined 
or countermanded by the faid marriage. And as to that, it 
was ſaid that there are two manners of retainers : one at the 
common law, and according to that a man may have as many 
chaplains as he will: another, according to the ſaid act, and 
by that he is reſtrained to a number.; and the firſt which here- 
tains are his chaplains according to the ſaid act, and ſha!l be 
firſt (c) preferred, as it was adjudged, Paſchæ 31 Eliz. in (c] Cro. El. 224. 
Cen Banco in (d) Skeſling's Cale, & Mich. 41 & 42 Eliz. 1 
in the King's Bench in (e) Drury's Caſe. And therefore (4) antea go. a, 
if any officer allowed by the ſtatute to have one, two, or 89 b. 
more chaplains, retain a chaplain, and afterwards is re- Mayo hae 
moved from his office, in that caſe the retainer by the common Crs. . Yo, 2 
law remains, but the retainer upon the ſtatute is deter- 724» 839- 
nined, for aſter the removal he cannot be non-teſident, nor 2 e 
accept (e) Antea go. a. 
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accept another benefice : ſo if an Earl or Baron retains a chap- 

lain, and, betore his advancement, is attainted of treaſon, as 

(s) Ante 117.b. in the caſe of the Earl of (a) Weſtmoreland, there the re- 

tainer, according to the ſtatute, is determined; and after the 

attainder ſuch chaplain cannot accept a ſecond benefice, be- 

cauſe he who is attainted, by his attainder is a dead perſon in 

(5) Stamf. Cor. law; and now as (5) Stamf. Pla. Coron. ſays, from a Noble- 

395-d . , man (by the judgment by which his blood is corrupted) be is 

4 become ignoble, and therefore his dignity is determined: and 

altho' the wife of a Baron, during the coverture, cannot retain 

a chaplain, yet when a Baroneſs widow rctains one or two ac- 

cording to the ſaid proviſo, this retainer according to the act, 

is the principal matter; and as long as the retainer is in force, 

and the Baroneſs continues a Baroneſs, the chaplains may well 

accept two benetices by the expreſs letter of the act; for it is 

ſufficient if at the time of the retainer the Baroneſs was a widow, 

for thereby the expreis words“ being a widow” are ſatisfied : 

| but the ſtotute doth not provide that ſhe ſhall be a widow at 

. the time of the acceptance, but the words imply the contrary, 

fc. that ſhe need not continue widow; for the words are, 

te every Baroneſs being widow, may have two chaplains, where- 

« of every of them may purchaſe, &c.“ ſo by theſe words it is 

ſufficient, if ſhe be a widow at the time of the retainer, and the 

power to purchaſe licence is annexed to the retainer 3 and 

there is no miſchief in this caſe, for the number appointed by 

the ſtatute ſhall not be exceeded, and the act appoints the Ba- 

roneſs widow to have two, and her huſband to have three, ſo 

that the intention of the act is not defrauded: and although 

(as it has been ſaid) the huſband and wife are but one perſon in 

law, yet as the text ſaith, Sunt anime duæ in carne una, and 

therefore there 1s no reaſon that the retainer of chaplains which 

ſerve for the inſtruction of ſouls ſnould be determined by the 

marriage. Alſo the laſt proviſo, when a Baroneſs marries 

one under the degree of à Baron, was added, becauſe by 

ſuch marriage her dignity was determined, for the rule 1s, 

(e) 2 Inft. co. Quando (c. mulier nobilis nupſerit ignobili, definit eſſe nobilis. 

5 Co. 83. db. But this rule is to be underſtood of a woman who attains 

_— nobility by marriage, as by the marriage of a Duke, Earl, 

Dignity 69. or Baron, &c. for in ſuch caſes, if ſhe afterwards marries 

Cawly 247. under the degree of nobility, by ſuch marriage with one who 

is ignoble, ſhe loſes her dignity which ſhe had attained by 

(d) Cawly 247. Marriage with one of the nobility ; for (4) eodem modo que 

2 Bulſtr. 284. guid con/tituitur, diſſolvitur: but if a woman is noble, as 

6 * s Ducheſs, Counteſs, Baroneſs, &c. by deſcent, altho' ſhe mar- 
53. b. . . 1 . . 

ries with one under the degree of nobility, yet her birthright 

remains, ſor that is annexed to her blood, and / character 

indeiebilis ; but in the caſe at bar the Baroneſs by her mar- 

riage with one of nobility, doth not loſe her dignity of 

Baron' but potius augments it. And therefore it is not like 2 

| Calcs 
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caſes which have been put, and the ſecond proviſo explains it, 
for the makers of the act well knew, that afterwards by ſuch 
marriage as this is in the caſe at bar, ſhe is a Baroneſs as the 
was hetore, and not in caſe as where-ſhe marries with one un- 
der the degree of nobility : to this was added, that the ſecond 
proviſo doth not provide remedy when a Baroneſs widow re- 
tains two chaplains, and afterwards marries with one under 
her degree, but that is left to the general conſtruction of law, 
and provides only that ſuch Baroneſs, after ſuch marriage, 
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may retain two chaplains, &c. Alfo when a Baroneſs widow - 


retains two chaplains, and afterwards marries with a Baron, 
by common intendment ſhe brings living and maintenance 
with her to ſupport her ſtate, and prefer her chaplains; and 
the retaining of her chaplains cannot be a prejudice to her 
huſband, but potius an honour to him. If a woman Baroneſs 
widow retains two chaplains according to the ſtatute, and after- 
wards take one of the nobility to huſband, and afterwards the 
huſband dies, the retainer of theſe two chaplains remains 
and they without a new retainer may take two benefices ; for 
their retainer was not determined by ſuch marriage: alſo for 
the ſame cauſe, ſo long as they attend upon ſuch Baroneſs in 
her houſe, they ſhall not be in danger of non-refidence. And 
it is to be known, that if a Baron has three chaplains, and each 
of them has two benefices, and afterwards the Baron dies, yet 
they ſhall enjoy the benefices with cure, which were las fully 
ſettled in them before ; but although he dwells, and is refi- 
dent upon one benefice, yet he ſhall be puniſhed for non-re- 
ſidence upon the other, as it was adjudged in Parſon Boyton's 
caſe, and therefore he ought to obtain of the King a n ab- 
ante. So if the Baron js attainted of treaſon or felony, or if 
any officer is removed from his office, & fc de ſimilibus. Paſch. 
44 Eliz. in a Quare impedit brought by the Queen againſt the 
Biſhop of Saliſbury and others, it was ruled per totam curiam, 
that the Ear] of Southampton being of the age of ten years, 
and dwelling in the houſe with the Lord Admiral, to whom the 
Queen had granted his wardſhip, might retain and qualify 
chaplains within this act; for the words of the act are general, 
and yet his guardian was a Nobleman, and had chaplains by 
the ſaid act allowed him, and the Earl of Southampton was 
under his cuſtody, and one of his ſamily, as the wife was in 
the caſe at bar. | 
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DUMPO R's Caſe. 
Hil. 4 5 Eliz. 
In the King's Bench. 


IN treſpaſs between Dumpor and Symms, upon the general 

iſſue, the jurors gave a ſpecial verdict to this eſect: the 
dent and Scholars of the college of Corpus Chriſti in Ox- 
ford, made a leaſe for years in anne 10 Eliz. of the land now 
in queſtion, to one Bolde, proviſo that the leſſee or his aſſigns 
ſhould not alien the premiſes to any perſon or perſons, with- 
out the ſpecial licence of the leſſors. And afterwards the leſ- 
ſors by their deed, anno 13 Lliz. licenſed the leſſce to alien, or 
demiſe the land, or any part of it, to any perſon or perſons gqui- 


Luſcungue. And afterwards, arne 15 Eliz. the leſſee aſſigned 


the term to one Tubbe, who by his laſt will deviſed it to his 
ſon, and by the ſame will made his ſon executor, and died, 
The fon entered generally, and the teſtator was not indebted to 
any perſon, and afterwards the ſon died inteſtate, and the or- 
dinary committed adminiſtration to one who aſſigned the term 
to the defendant. The Prefident and Scholars, by warrant of 
attorney, entered for the condition broken, and made a leaſe 
to the plaintiff for 21 years, who entered upon the defendant, 
who re-entered, upon which re-entry this action of treſpaſs 
was brought: and that upon the leaſe made to Bolde, the year- 
ly rent of 33s. 4d. was reſerved, and upon the leaſe to the 
plaintiff, the yearly rent of 228. was only reſerved. And the 
Jurors prayed upon all this matter the advice and diſcretion 
of the court, and upon this verdict judgment was given 
againſt the plaintiff. And in this caſe divers points were de- 
bated and reſolved: 1ſt, That the alienat. by licence to Tubbe, 
had (a) determined the condition, ſo that the alienation which 
he might afterwards make, could break the proviſo, or give 
cauſe of entiy to the leſſors, for the leſſors could not 
diſpenſe with an alienation for one time, and that the ſame 

eltate 
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eſtate ſhould remain ſubject to the proviſo after. - And al- 
though the proviſo be, that the leſſee or his affigns ſhallnot alien, 
yet when the leſſors licence the lefee to alien, they ſhall ne- 
ver defeat, by iorce of the ſaid proviſo, the term which is ab- 
folutely aliened by their licenſe, inaſmuch as the aſſignee has 
the ſame Term which was aſſigned by their aſſent : fo if the 
leſſors diſpenſe with one alienation, they thereby diſpenſe with 
all alienations ofter; ſor inaſmuch as by force of the leffor's 
licence, and of the lefice's aikgnment, the Eſtate and intereſt 
of 'Tubbe was abſolute, it is not poſſible that his aſſignee who 
has his eſtate and intereſt, ſhall be ſubject to the firſt condi- 
tion: and as the diſpenſation of one alienation is the diſpen- 
{ation of all others, ſo it is as to the perſons, for if the leſſors 
dilpenſe with one, all the cthers are at liberty. And there- 
fore it was adjudged, Trin 28 Eliz. Rot. 256. in Com” Ban- 
co, inter Leeds (a) and Crompton, that where the Lord 
Stafford made a leaſe to three, upon condition that they 
or any of them ſhould not alien without the aſſent of the 
leffor, and afterwards one aliened by his aſſent, and after- 
wards the other two without licence, and it was adjudged, 
that in this caſe the condition being determined as to one Per- 
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3 Co. Pennant's 
cle 

3 Ed. 6 Dyer. 
66. a. 


(2) 1 Rol. 47%. 
Cro El. 816. 
Geodb. 93. 
Noy. 32. 

4 Leon. 58. 

2 Bulſtr. 297. 


ſon (vy the licence of the leſſor) was determined in all. And. 


(6) Popham, Chief Juſtice, denied the caſe in 16 Eliz. Dyer 
(e) 334. That if a man leales land upon condition that he 
ſhall not alien the land, or any part of it, without the aſſent 
of the leſſor, and afterwards he aliens part with the aſſent of 
the leflor, that he cannot alien the reſidue without the aſſent 
of the leſſor: and conceived, that is not law, for he ſaid the 
condition could not be divided or (4) apportioned by the act 
of the parties; and in the fame caſe, as to parcel which 
was aliened by the aſſent of the ſeſſor, the condition is de- 
termined ; for although the leſſce aliens any part of the 
reſidue, the leſſor ſhall not enter into the part aliened 
by licence, and therefore the condition being determined 
in part, is determined in all, And therefore the Chief 
Juſtice ſai!, he thought the ſaid caſe was falſely printed, for 
he held clearly that it was not law. Nota reader, Paſchæ 
14 Eliz. Rot. 1015. in Cam' Banco, that where the leaſe was 
made by deed indented for 21 years of three (e) manors, A. 
B. C. rendering tent, for A. 61. for B. 51. for C. 101. to 


(5) Styles 377. 
(c)Dy-334+Pl-3% 
Cro, El. 816. 


Styles 334. 
Moor 205. 


(d)Co.Lit.21 5.24 


(e) Dyer 308. 
309, pl. 75. 
Co. 55. b. 


be paid in a place out of the land, with a condition of re- ? 
, Moor 97, 98. 
entry into all the three manors, for default of payment of the 


ſaid Rents, or any of them, and afterwards the leſſor by deed 
indented and inrolled, bargained and fold the reverſion of 
one houſe and 40 acres of land, parcel of the manor of A. to 
one and his heirs, and aſterwards, by another deed indented 
and inrolled, bargained and fold all the refidue to another 
and his k-irs, and if the ſecond bargainee ſhould enter for 
the condition broken or not, was the queſtion ; and it was 
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adjudged, that he ſhould not enter for the (a) condition 
broken, becauſe the condition being entire, could not be ap- 
portioned by the act of the parties, but by the ſeverance of 
part of the reverſion it is deſtroyed in all. But it was agreed, 
that a condition may be (5) apportioned in two caſes. 1. By 
act in law. 2. By act and wrong of the leſſee. By act in 
law, as if a man ſeiſed of two acres, the one in fee, and the 
other in () borough Engliſh, has iſfue two ſons, and leaſes 
both acres for life or years rendering rent with condition, the 
leſſor dies, in this caſe by this deſcent, which is an act in 
law, the reverſion, rent, and condition are divided. 2. By 
act and wrong of the lefſee, as if the leſſee makes a ſeoft- 
ment of part, or commits waſte (4) in part, and the. leſſor 
enters for the forfeiture, or recovers the place waſted, there, 
the rent and condition ſhall be apportioned, for none ſhall 
take advantage of his own wrong, and the leſſor ſhall not be 
prejudiced by the wrong of the leſſee: and the Lord Dyer, 
then Chief Juſtice of the Common Pleas, in the ſame caſe, 
faid, that he who enters for a condition broken, ought to be 
in of the ſame eſtate which he had at the time-of the condi- 
tion created, and that he cannot have, when he has departed 
with the reverſion of part : and with that reaſon agrees Litt. 
80. b. And vide 4 & 5 Ph. & Mar. Dyer (e) 152. where 
a proviſo in an indenture of leaſe was, that the leſſee, his 
executors or aſſigns, ſhould not alien to any perſon without 
licence of the leſſor, but only to one of the ſons of the leſſee : 
the leſſee died, his executor aſſigned it over to one of his 
ſons, it is held by Stamford and Catlyn, that the fon might 
alien to whom he pleafed, without licence, for the condition, 
as to the ſon, was determined, which agrees with the refolu- 
tion of the principal point in the caſe at bar. 2. It was re- 
ſolved, that the ſtatutes of 13 El:z. cap. 10. & 18 Eliz. cap. 17. 
concerning leaſes made by Deans and Chapters, colleges, and 
other eccleſiaſtical perſons, are (f) general laws whereof the 
court ought to take knowledge, although they are not found 
by the jurors, and ſo it was reſolved between Claypole and 
Carter in a writ of error in the King's Bench. 
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Paſch.. 1* Jacobi. 


K ICH. 44 Eliz. in the King's Bench, in treſpaſs be- (,; cr. El. goz, 
7 tween Buſtard, plaintiſt, and Boulter, defendant, the 917. Yetv. 8. 
caſe was ſuch; Jaſper Dormer and Juſtine his wife, were 3 
ſeifed of the moicty of the manor of Iibury to them and to the — — 6. — 
heirs of the body of Jaſper; Jaſper levied a fine thereof to vike's cate, N. f. 
one Gregory, who ſuffered a common recovery, in which 75 te the recore- 
Jaſper was only veuched, and he vouched over the common“ 

vouchee, and it was to the uſe of Gregory and his heirs, who 

thereof enfeoſſed Buftard, who thereof enfeoſfed Savage and 

Darſton in ſee; and afterwards an exchange was made by 

deed indented between Savage and Darſton of the one part, 

and Buſtard (who was ſciſed in fee of the fourth part of the 

manor of Barton in the county of Oxford,) by which ex- 

change Buſtard gave the ſaid Savage and Darſton, and their 

*heirs, the ſaid fourth part of the manor of Barton in ex- o Co, Lit, 10. 
change for the moiety of the manor of Ilbury, which moiety 

Savage and Darſton gave to Buliard and his“ heirs in ex- 

change for the ſaid fourth part of the manor of Barton; which 

exchange was executed on both parties : Savage and Darſton 

demiſed the fourth part of the manor of Barton to the defen- 

dant for years, Jaſper died, Juſtine his wife entered into the 

manor of Ildury, upon which Buſtard entered into the fourth 

pait of the manor of Barton; the defendant re-entered, and 

Buſtard brought an action of treſpaſs. And after many argu- 

ments at the bar and banch in divers ſeveral terms, it was ad- () op, coke 
judged for the plaintiff, and in this cafe four points were re- 5. b. 
ſolved per totam curiam. 1. That in every exchange lawfully + 1 Sect. 253. 
made, this word (8) excanbizm implies in itſelf tacit? a 2 Rol. 814. 8 


condition, and allo a Warrantry, the ene to give re-entry, Co. Lit. 34, 2. 
and the other voucher and recompence, and all in reip2Ct E. N. B. 155. b. 


of the reciprocal conſideration, the one land being given 2 H. J. 4. b. 
in exchange for the other; but (c) it is a ſpecial war: 43 E. 3. 20. b. 
ranty, for upon the voucher, by force of it, he ſha'] (e, Ce. Tit. 384. 


not recover other land in value, but that only which J Wil'on 459, 
Vf 2 2 Was to 496. 
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was by him given in exchange; for inaſmuch as the mutual 
conſideration is the cauſe of the warranty, it ſhall therefore 
extend only to land reciprocally given, and not to other land; 
and this warranty runs only in privity, for none ſhall (a) 
vouch by force of it but the parties to the exchange, or their 
heirs, and no aſſignee ; but the aſſignee ſhail (%) rebut by 
force of it, although the exchange was without deed, as ap- 
pears 3 E. 3. Formedon 44. 2 E. 2. Cui in vita 17. * The 
tame law in caſe of partition: and as it is in caſe of warranty, 
ſo it is in caſe of a condition, which the law implies upon 
the exchange: and therefore if A. exchanges with B. and 
B. aliens to C. who is evicted by title paramount, C. ſhall 
not enter upon the other, for as the warranty runs in privity 
to the parties to the exchange and their heirs, ſo alſo the 
condition in law runs allo in privity, and doth not extend to 
the aſſignee, and ſo none (c) ſhall have contra for mam fee ſſa- 
menti but the feoffee or his heirs, but the aſſignee may rebut; 
vid: F. N. B. 163 c. 22 H. 6. 50 b. 380 Hf. 6. 7. a. 10H. 
7 11. (4) But in the fame caſe, if A. who did not alien is 
evicted, he ſhall re-enter into che land which he gave in ex- 
change, although B. has aliened it over. 2. It was reſolved, 
it A. gives in exchange three acres to B. for other three 
acres, and afterwards one acre is evicted from B. in that caſe 
the whole exchange is defeated, and B. may enter into all 
his land; for although the exchange had been good if A. had 
given but two acres, or but one acre or leſs, yet ſoraſmuch as 
all rhe three acres were given in exchange for the others, and 
the condition, which was implied in the exchange, was en- 
tire, upon the eviction of one acre the condition in law was 
broken, and therefore entry given into the whole; for it is 
the oſſice of the condition to defeat the whole, and not any 
parcel, unleſs the condition is eſpecially reſtrained to one part 
only, as it is not in this caſe: and therefore there is not any 
diſference between a thing entire as a manor, and things ſe- 
veral given in exchange: the ſame law of a partition, as it is 
alſo agreed in 15 E. 4. 3. & 42 Aſſ. 22. the Earl of Pem- 
broke s caſe, where the principal caſe of the partition is good 
law. but the opinion of Cavendiſh there, that is to ſay, that 
although an eſtate for life or in tail is evicted againſt one co- 
parcener, that yet the partition ſhall remain in force, + is not 
law; as it was reſolved by the court in this very caſe, vide 
Littleton cap. Parceners 58. b. But in the ſaid cafe of the ex- 
change, if one is impleaded for one acre, and he vouches 
the other, and the demandant recovers, in that caſe the te- 
nant ſhall recover in value but only according to the lols : 
for although the condition is entire, and extends to all, yet 
the warranty upon the exchange may ſeverally extend 

to 
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to part ; and there is great difference between warranty in 
law upon exchange, and warranty in law upon partition, as 
to the recovery in value; for in caſe of exchange, he who 
vouches ſhall recover in value according to the value which 
he loſt, but fo it is not in the caſe of partition: for if a man 
is ſeiſed of ſix acres in fee, every one of equal annual valne, 
and dies, having iſſue two daughters, and upon partition cach 
has three acres, and afterwards one ſiſter is impleaded for one 
acre by one who has title paramount, and prays in aid ef her 
coparcener, ſhe ſhall not recover an acre, but halt an acre, 
ſo that each of them ſhall have an equal part; for inaſmuch 
as both claim by deſeent, which is an act in law, and by the 
law each of them ought to have an equal part of the inheti- 
tance of her anceſtor, for this c:zuſe ſhe ſhall recover in va- 
lue but the moiety which ſhe loſt, ſo that the lofs ſhall be 
equal. So if a man is ſcifcd in fee or in tail of three acres, 
each of equal ycarly value, and dies, the heir endovs the 
wife of the third acre, and afterwards the wife is impleaded 


by one who has title paramount, and ſhe vouches the heir; 


now ſhe ſhall not recover in value according to that which the 
loſt, but the third part of the two acres which remain, for by 
the law ſhe ought to have in dower the third part, and now 
upon the matter ſhe is to have in dower but the third part 
of the two acres, as appears by the book in 5 E. 2. Vouch. 
249. where the principal caſe was, Robert de Paris, great 

randfather, Stephen de Paris, grandfather, Robert de Paris 

ther, and Robeit de Paris the ſon; Robert, the great grand- 
father, having to wife Maud, ſeiſed of certain land in ſee, 
gave it to Stephen, and the heirs ot his body, who died ; Ro- 
bert, the ſon of Stephen endowed Margery the wife of Ste- 

hen, of the third part of the whole; and afterwards 
Robert, the great grandfather died, and Rovert the father 
died, Maud late the wife of the great grandfather brought a 
writ of dower againſt Margery wite of Stephen, and ſhe vouch- 
ed Robert the ſon of Robert, who had the reverſion, and there 
the queſtion was, of how much Margery ſhould have in value; 
and by ſome ſhe ſhall only have dower, having regard to the 
two parts which remain, becauſe the dower which Maud the 
wife of the great-grandfather demanded, is higher and elder 
than the dower of Margery the wife of the grandtather. And 
notwithſtanding the great grandfather ſurvived Stephen, and 
the wife of Stephen in the life of Robert the great grand father, 
was lawfully endowed, at which time Maud could demand 
nothing, yet when her huſband died her title of dower is 
more worthy. And ſome held the contrary, /c. that the wife 
ſhould recover in value according to her loſs; and a ditfcr- 
ence was taken between dower of the wife of an heir and of 
the wife of a purchaſer ; for if there be grandfather, ſather, 
and fon, and the grandfather dies, and afterwards the fa- 
ther dies, and the fon endows the wife of the father, a- 
gainſt whom the wiſe of the grandfather brings dower, 
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ſhe ſhall not recover over in value, becauſe the dower of the 
wife of the grandfather tolled in law the deſcent as to the fre:- 
hold, and ſte {hall be in of the eſtate of her hutband, and per 
conſequens aſter the death of the wife of the grandfather, the 
wite of the father ſhall not be cndowed of the part aſſigned to 
the grandmother for her dower, for now in judgment of law 
the father bad but a reverſion of that part expeCtant upon an 
eltate for life, & ideo, dis de date peli nen debrt. But in that 
caſe the great grandfather made a gift in tail to Stephen, ſo 
that Maud demanded dower againit Margery, who was the 
wife of a putchaſor, and although Maud recovered dower a- 
gainſt Margery, yet it Margery ſurvived, her, ſhe ſhould re- 
enter; for dower tolled the eſtate which by law deſcended, 
but not the eſtate acquired and gained by purchaſe, and ſo'was 
it adjudged, and there Margery recovered generally to the 
value which ſhe loit: ſo in cate of exchange, each party is a 


ſeveral puichafor, and each warrants the whole to the other, 


Co. Lit. 174. a. 
Yelv. 8. 
I Roll. 815. 


1 Roll. $13. 


©. .it. 174. 2. 
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and therefore he ſhall recover to the value which he loſes, 3. It 
was reſolved, that as when the whole eſtate in part is evicted, 
the whole exchange 1s defeated: io in the principal caſe, 
when the eſtate of freehold for the life of Juſtine, which is 
but parcel of the eſtate, is evicted in all the lands, or in part, 
by that the whole exchange may be defeated by force of the 
condition in law; for although a reverſion expectant upon 
an eſtate for life may be given in exchange for land in 
poſſeſſion, yet when Savage and Darſton in the principal caſe 
were ſeiſed of the moicty of the ſaid manor of Hhbury in their 
demeſne as of fee, and gave it in poſteſſion to Buſtard in ex- 
change, vt ſupra, when Julline entered and evicted an eſtate 
for lite, Buſtard right enter into the whole land which he gave 
in exchange, for the whole eſtate which was given to him, 
was the conſideration that he departed with his land, and 
therefore when any eſtate of frechold is evicted from him by 
entry, or otherwile, he may by lorce of the condition in law 
enter into the land given by him: fo if he in reverſion in fee 
diſſeiſes his leſſce for life, and gives this land in exchange to 
another for other land, and afterwards the leflec for life en- 
ters, now may the other enter into his land, becauſe the 
whole exchange is defeate]; but if A. who has the reverſion 
in ſee of an acre of land expectant upon an eſtate for life, 
makes an exchange with B. by geed indented, and gives this 
acre by the name of an acre of land, and not by the name of 
the reverſion in exchange for another acre; in this caſe, al. 
though B. expects to have the acre ſo given him in poſſeſ- 
fion, yet in this caſe (foraſmuch as nothing paſt by the gilt of 
the acre of land but the reverſion) the warranty or the con- 
dition cannot by the law extend to more than paſſed by force 
of the exchange, for they are incident and annexed to the 
eftate which is given, and cannot extend to the frechold which 
was in the leſſce; and if the law ſhould be otherwiſe, great 
: 4 | ; 5 | miſchief 
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miſchief would enſue; for if exchange is made of divers ma- 
nors, and peradventure divers parcels of them are in leaſe for 
life, in this cale, if the exchange ſhould be yoid becauſe it was 
made as of a manor in poſſeſhon, it would avoid all ſuch ex- 
changes, which would be miſchievous ; and there can be no 
miſchief on the other part ; for when the tenants for life are 
in poſſeſſion of the land, it ſhall be accounted the laches and 
folly of the purchaſor, if he did not know it either by ſurvey 
or other intelligence. But in the principal caſe, by the fine 
and recovery, and other eſtates made, the eſtate, which Juſtine 
had, was diveſted, and ſhe had but a right, fo that Savage and 
Darſton, who gave it in exchange, had an eſtate in fee-fim- 
ple in poſſeſhon, to which the warranty and condition in law 
upon the exchange, was annexed, 4. It was reſolved. that al - 
though Buſtard had notice of the right of Juſtine at the time 
of the exchange, yet it was not material, but that afterwards 
by her entry the exchange ſhall be defeated, for peradventure 
it was one of the cauſes that he would not purchaſe Ilbury ab- 
ſolutely but by way of exchange, ſo that upon eviction he 
ſhall have his own land again. And Coke, the Attorney-Ge- 
neral, and Tanfield and Daſton were of counſel with the de- 
fendant, and Godfrey, Yelverton, and others, with the plaintiff, 


{See 2 Blackſt. Com. ch. 20. fol. 323.] 
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BEVERLEY's Caſe of 
Non Com pos Mentis. 


Paſch. 1 Jacobi. 


In the King's Bench. 


IN a bill depending in the court of Requeſts, between Snow, 

plaintiff, and Beverley, defendant; the matter was, that 
Snow had madea bond to the defendant in 10001. and in the 
faid court would be relieved, becauſe at the time of the mak- 
ing of the ſaid bond, he was non compos mentis; and this term 
I moved the court of King's Bench to have a prohibition to 
ſtay the ſaid ſuit in- the court of Requeſts, becauſe the matter 
was not determinable there. And upon this caſe two points 
upon argument and on good conſideration, were unanimouſly 


reſol ved per tet. cur. 1. That every deed, feoffment, or grant, 


which any man un compos mentis makes, is avoidable, and yet 
ſhall not be avoided by himſelf, becauſe it is a maxim in law, 
that no man of full zge ſhall be in any plea to be pleaded by 
him, received by the law to (a) ſtultify himſelf, and diſable 
his own perſon, as appears by Littleton, lib, 2. cap. Diſcents, 
fol. 95. and therewith agree 39 H. 6. 42. b. 5 E. 3. 70. & 35 
Af. 10. And there another cauſe is given, /c. becauſe when he 
recovers his memory, he cannot know what he did when he 
was non compos mevitis, 2dly, If the common law had given a 
writ of Non compos mentis, to him who has recovered his me- 
mory after alienation, certainly the law would have given him 
remedy for the maintenance of himſelf. his wiſe, children, 
and family, although he recovered not his memory, but con- 
tinued non compos mentis. And it muſt be known, that this 
diſability to diſabie himſelf as to ſome perſons, is perſonal, 
and extends only to the party himſelf ; and as to other per- 
ſons, is not perſonal, but fhall bind them alſo: and as to that, 
know that there are four manner of privities, (b) /c. privity in 
blood, as heir: 2, Privity in repreſentation, as executors, 

7 or 
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or adminiſtrators, who as Littleton ſaith, fol. 77. b. repreſent 
the (a) perſon of the teſtator or inteſtate, 2 Mar. Dyer 112. 
agrees. 3. Privity in eſtate, as a gilt in tail, the reverſion or 
remainder in fee, &c. 4. Privity in tenure, as lord by eſcheat : 
and two of them, which are privies only, may ditable him 
who was non comp” mentis, and ſhall avoid his deeds, grants, or 
feoff ments, and two not. For privies in blood may ſhew the 
diſability of the anceſtor; and privies in repreſentation the 
infirmity of the teſtator or inteſtate ; but neither privy in (6) 
e{tate, nor privy in tenure ſhall do it: and therefore if donee 
in tail being nor compos mentis, makes a feoffment in fee, and 
dies without iſſue, he in reverſion or remainder ſhall not en- 
ter or take advantage of the infanity of the donee: the ſame 
law of lord by eſcheat, if his tenant being non compos mentis, 
makes a feoſfment in fee, and dies without heir, he ſhall not 
avoid it: but there are ſome acts done by a man nan comp? men- 
tis, which none of them ſtall avoid; and therefore, if he le- 
vies a fine, or ſulfers a recovery, (c) or acknowledges a ſta- 
tute or recognizance, neither his heir nor his executors ſhall 
avoid it, for theſe are matters of record which ſhall not be 
avoided by a bare averment of non compos mentis, for the 
inconvenience which may thence enſue : alſo ſuch averment 
is againſt the office and dignity of the Judge, for he ought 
not to take any conuſance of a {ine or recognizance of him 
who is non compos mentis, 18 E. 2. Fines 120. 17 Aﬀ. 17. 17 
E. 3. 1 Mar. tit. Dum fruit infra ætat 7. 31 E. 3. Saver 
fault, (37) 57. 2. It was reſolved, that it being againſt an 
expreſs maxim of the common law, that the party ſhall not 
(4) diſable himſelf, that he ſhall not have for it relief in any 
court of (e) equity, for that would be in ſubverſion of a prin- 
ciple and ground in law, quo nota. And Coke the King's At- 
torney, was of counſel with Beverley, and Herle, the King's 
Serjeant, with Snow. Nota reader, that every act which a 
man non compos doth, either concerns his life, his lands, 
or his goods; alſo every act which he doth, is either in 
pais, or in a court of record: ail acts which he doth in 
a court of record, either concerning his lands or goods, 
ſhall bind himſeif and all others for ever; all acts which 
he doth concerning his lands or his goods in pars, in 
ſome caſe ſhall bind himſelf only during his life, and in 
ſome caſe ſhall bind for ever (as has been ſaid). But as 
to his /) life, the law of England is, that he ſhall not 
loſe his life for felony or murder, becauſe the puniſhment 
of a felon is ſo grievous, fc. 1. To loſe his lite. 2. To 
loſe his life in ſuch odious manner, ſc. by banging, for he 
ſhall be hanged between heaven and carth as unworthy of 
both. 3. He ſhall loſe his blood as to his anceſtry (for 
he is as a ſon of the earth without any anceſtor) and ht 
18 
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his poſterity alſo, ſor his blood is corrupt, and he has neither 
heir nor poſterity. 4. His lands. 5. His goods; and in ſuch 
caſe the King ſhall have annum, diem, & vaftum, to the intent 
that his wife and children ſhall be ejected, his houſes pulled 
down, his trees eradicated and ſubverted, his meadows (a) 
ploughed, and all that he has for his comfort, delight, or ſuſ- 
tenance, waited and deſtroyed, becauſe he has in ſuch felonious 
manner offended againſt the law; and all this was, ut (b) pana 
ad paucos, metus ad omnes perveniat : but the puniſhment of a 
man who is deprived of reaſon and underſtanding, cannot be 
an example to others. 2. No felony or murder can be com- 
mitted without (c) a felonious intent and purpoſe ; ct ides dict 
el feloma, quia ſieri debet felles animo but fur iaſus non intelligit 
guid agit, & animo & ratione caret, & non multum diftat a le utis, 
as Bracton ſaith, and therefore he cannot have a felonious in- 
tent. Vide 21 H. 7. 31. 26 Aſſ. 27. F. N. B. 202. D. Stamf. 
Pl. Coron. 16. b. Alſo for the ſame reaſon, non cempos mentis 
cannot commit petit treaſon, as if a woman, non compes mentis, 
kills her huſband, as appears 12 H. 3. Forfeiture 33. But in 
ſome caſes non compos mentis may commit high (4) treaſon, as 
it he kills, or offers to kill the King, it is bigh treaſon, for the 
King eft caput & ſalus reipublice, & a capite bona valetudo tranſit 
in amnes; and for this reaſon their perſons are ſo ſacred, that 
none can offer them any violence, but he is reus criminis læſæ 
Majeſiatis, & pereat unus ne pereant omnes. And it muſt be 
known, that there are four“ manners of non compos mentis : 
1. Ideot or fool natural: 2. He who was of good and ſound 
memory, and by the vilitation of God has loſt it : 3 Lunati- 
cus, qui gaudet lucidis inter vallis, and ſometimes is of good and 
ſound memery, and ſometimes non cmpos mentis: 4. By his 
own act, as a drunkard; and it has been ſaid, that there is 
great difference between an ideot a nativitate, and he who 
was of ſound memory, and becomes, by the viſitation of God, 
of unſound memory; for an ideot is known by his perpetual 
iniirmity of nature, à nativitate, for he never had any ſenſe 
or underſtanding to contract with any man; but he who 
was of good memory and underftanding, and able to make 
a contract, and afterwards becomes by infirmity or caſualty, 
of unſound memory, is not ſo well known to the world as 
an ideot natural. Alſo an ideot in an action brought a- 
gainſt him fhall appear in proper (-) perſon, and he who 
pleads beſt for him, ſhall be admitted, as appears in 33 H. 6. 
18. b. Otherwiſe it is of him who becomes non compos mon- 
tis, for he ſhall appear by guardian if he is within age, and 
by attorney if he is of full age; but yet as to eſtates or 
gifts made by them, they themſelves, by any plea that they 


can plead, ſhall not avoid them, no leſs the ideot than he 


who 
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who becomes of unſound memory; and be the feoffment or 
gift made by them in perſon or by attorney, they themſel ves 
{thali never avoid it either by entry or by action; for it appears 
by the laid maxim, that they cannot ſtultiſy (a) or difable 
themſelves : ſor if they ſhall avoid things which they do by at- 
torney, they themſelves ought to ſhew that they were then 
ideots, or of unſound memory: but yet as to others, there ig 
a great difference between an eſtate made in perſon and by 
attorney; for it an ideot or non compos mentis makes a feoffment 
in fee in perſon, and dies, his heir within age, he ſhall not be 
in ward, or if he dies without heir, the land ſhall not eſcheat 
as is aforeſaid : but if the ſeoffment is made (+) by letter of 
attorney, although the feoffor ſhall never avoid it, yet after his 
death as to all others in judgment of law, the eſtate was void, 
and therefore in ſuch cale, if his heir is within age, he ſhall 
be in ward, or if he dies without heir the land ſhall eſcheat, 
and that is the true reaſon of the books in 7 H. 4. 5. b. & 7 
H. 4.12. And like the caſe of an (c) infant, if he makes a 
feoffment in perſon, if he dies without heir, the land ſhall not 
eſcheat, but otherwiſe if it was made by letter of attorney, but 
the infant himſelf ſhall avoid it, but ſo ſhall not the others; 
but acts done by matter of record, as fines, “ recoveries, 
judgments, ſtatutes, recognizances, &c. ſhall bind as well the 
1deot, as he who becomes non compos mentis, (d) 31 E. 3. Saver 
Default 37. (371) 1 Mar. tit. Dum fuit infra ætatem 7. Alſo 
of a lunatic, all acts which he doth during his lunacy, are 
equivalent to acts done by an ideot, or he who is utterly non 
campos mentis; but acts done by him, inter lucida intervalla, 
when he is of ſound memory ſhall bind him. Laſtly, altho' 
he who is (e) drunk, is for the time non compos mentis, yet his 
drunkenneſs does not extenuate his act, or offence, nor turn 
to his avail ; but it is a great offence in itſelf, and therefore ag- 
gravates his offence, and doth not derogate from the act which 
he did during that time, and that as well in cafes touching 
his life, his lands, his goods, as any other thing that concerns 
him: when and in what caſes laches ſhall prejudice an ideot, 
ot non compos mentis, ſome have taken a difference between a 
bar of his right, and a bar of his entry, for in caſe of bar of 
his right, his laches ſhall not prejudice him; but in ſuch 
ſpecial caſe, if he becomes of unſound memory, he ſhall ſhew 
that he was non compos mentis; as it a man non compos men- 
tis, is diſſeiſed, and the diſſeiſor levies a fine, in this caſe 
at the common law, although the year and day are paſt, yet 
he who was non compos mentis {ſhall not be thereby bound, but 
he may well enter, and that they ſay is proved by the ſtatute 
de modo (,) levandt fines, made anne 18 E. 1. which is but a 
declaration of the common law, /c. that a fine is ſo high 
3 bar, and of ſo great force, and of ſo ſtrong a nature in "7 
1 4, + ſelf, 
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ſelf, that it bars not only thoſe who are parties and privies 
to the fine and their heirs, bnt all other people of the world 
who are of full age, out of priſon, and of good memory, and 
within the four ſeas the day of the fine levied, if they put not 
in their claim by theic action or entry in the country within 
the year and the day; by which it appears, that no laches of 
a man non compos mentis ſhall bar him of his right. Alſo it ap- 
pears by the ſtatute of 4 H. 7 cap. 24. that in ſuch caſe, if a 
man levies a fine with proclamations, and at the time of the 
fine levied, he who has right is ven co7695 mentis, and after- 
wards he recovers his memory, in this cafe he ought to pur- 
ſue his action, or make his entry within five years, aſter he 
becomes of ſound memory, and in ſuch caſe in pleading, he 
ſhall ſhew, that at the time of the fine levied he was: non com- 
pos mentis, and all the ſpecial matter; but if he who has ſuch 
right is an ideot, or non compos mentis, and never recovers his 
memory, the heir may have his action, or mak his entry 


when he will, for he is excepted out of the body of the act, 


Lit. Sect. 405. 
+ Con, Claims, 
fol. 30. 


and is not bound to make any entry, or bring his action within 
any time, but the party himſelf, if he recovers his memory, 
The ſame law, if he who is beyond ſea at the time of the tine 
levied, and dies, there his heir may enter, or bring his action 
when he will; and in ſuch cafe the lord by elcheat (hall take 
advantage of non compos mentis, infancy, impriſonment, or 
being beyond ſea, of his tenant: for if there are lord and 
tenant, and the tenant is diſſeiſed, and the diſſciſor levies a 
fine, the diſſciſee being then within age, or non compes mentis, 
or in priſon, or beyond ſea, and afterwards the difſeiſor takes 
back an eſtate to himſelf in fee, and afterwards the difleiſee 
within age, or nen comps mentis, or beyond ſea, or in priſon, 
dies without heit, the lord by eſcheat ſhall take advantage of 
every of them againſt the diſſeiſor. So if a collateral warranty 
deſcends upon one nou compos mentis, which he might have 
avoided by entry: but an ideot, or non compos mentis, by their 
laches ſhall be barred of their entry : and therefore if they are 
diſſeiſed, and the diſſeiſor dies ſeiſed, it ſhall toll their entry; 
but after their death their heir may enter and take advantage of 
the infirmity of their anceſtor; and his laches, which ſhall preju- 
dice himſelf, ſhall not prejudice his heir of his entry ; and all 
this appears by Littleton, lib, 3. cap. Deſcents, + fol. 95. 
For Littleton faith, no laches can be adjudged by the law in 
him who has no diſcretion in ſuch caſe, ſc. having regard to 
his heir, and ſo is the difference. As to that which is com- 
monly objeCted, that the civil law, in this point, is grounded 
upon greater reaſon than the common law; for by the civil 
law, all acts which ideots, or non compos mentis, do without 
their tutor, are utterly void ; and this ſeems to ſome more 
reaſonable than the common law, becauſe he who is an ideot, 
9 2 0 or 
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or non compos nientis wants diſcretion and underſtanding, and 
that comes by the act and viſitation of God; therefore they 
lay (God forbid) that his acts or laches, during that time, 
ſhould bind him; others conceive, that the ancient common 
Jaw agrees with the civil law in this caſe ; for Bracton, lib. 3. 
fol. 100. ſaith, furioſus autem ftipulari non poteſt, nec aliquod 
negotium agere, quia non intelligit quod agit : and therefore it 
ſcems unreaſonable that acts done by them who have no diſ- 
cretion, nor the uſe of reaſon, gui (as Bracton faith) non mul- 
tum diſlant a brutis qui ratione carent, ſhould bind themſelves ; 
and therefore it is (as is commonly ſaid) a great defect in law, 
that no tutor is aſſigned to them by law, who may protect 
them, and principally their inheritance; as to that it muſt be 
known, that the law of England has provided for them a tutor, 
and has made proviſion for the preſervation of their inherit- 
ance, and their goods alſo, and, therefore in the caſe of an 
ideot, or fool natural, for whom there is no expectation, but 
that he, during his life, will remain without diſcretion and 
ule of reaſon, the law has given the cuſtody of him, and all 
that he has, to the K. who {as F. N. B. 232. ſays) is bound 
of right by his laws to defend his ſubjects, and their goods 
and chattels. lands and tenements; and becauſe every ſubject 
is in the K's protection; an-1deot who cannot defend or go- 
vern himſelf, nor order his lands and tenements, goods and 
chattels, the K. of right ought to have him, and to order him, 
' his. lands, goods, and chattels, and this, it appears, was the 
common law; for Britton, fol. 15. who wrote anne 5 E. I. 
faith, that if any heir is a ſool natural, by which he is not 
able to demand and keep his inheritance, &c. that ſueh heirs 
of whomſoever they hold, male or female, remain in the cuſ- 
tody of the King, with a'l their inheritance; and thence it 
ſollows, that the ſtat. of Prærog. Regis cap. q. made in 17 E. 
2. long time after Britton wrote, was but a declaration of the 
common law, and therewith agrees 18 E. 3. Scare facias 10. 
where it appears by the ſaid ſtat. Prærag. Regis; guod Rex 
habebit cſlodiam terrarum fatusrum uaturalium, capiendo exitus 
ear undem fine vaſto & deſtructione, & inveniet ets nectſſaria ſua de 
eujuſcungue feed* terre illæ fusrint, & peſt mortem eorundem reddat 
eam rectis bæredib', ita quod nllatenus per eoſdem fatucs alienen- 
tur, nec quod cor hæredes exharedentur : upon theſe words I ob- 
ſerve divers things: 1. That the law gives the K. but the cuſ- 
tody of the lands of the ideot, that although it continues during 
the life of the ideot, yet having but the cuſtody, the K. has 
not the freehold in him, but the freehold is in the ideot, for 
the ſtatute ſays, quod poſt mortem eorundem reddet ea rectis bæ- 
redibus, and that appears alſo in 17 E. 3. 11 & 13 (31) E. 3. 
Saver default 37- 2. Altho' the ſtatute ſays, cuſſadiam terrarum, 
yet the K. (hall have as well the cuſtody of the body, and of their 
goods and chattels, as of the lands and other hereditaments, 
and as well thoſe which he has by purchaſe, as thoſe hwioce > 
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has as heirs by the common law. 3. That he ought to be an 
ideot a nativitate, ſc. ſatuus naturalis, and not by accident or 
inficmity. 4. That no fcoffment, gift, leaſe, or releaſe, that 
an ideot can make of his inheritance, but may be avoided 
during his life, which appears by theſe words, a quad nulla- 
tems per eoſdem futuos altenentur, nec quod eorum heros ex fære- 
dentur : ſuppoſe then that an ideot, above the age of 21 years, 
makes a feoſfment in fee of his inheritance, if you aſk how 
and in what manner it may be avoided during his life? I an- 
{wer, that if it is found by office at the (3) King's ſuit, that 
he was ideot a nativitate, and that he has alicned his lands, 
then upon a Scire facias againſt the altences, the land ſhall be 
ſeiſed into the King's hands, and thereby the inheritance ſhall 
be reveſted in the ideot, 18 E. 3. Sc” fac” 10. 32 E. 3. Sci“ 
fac 106. 50 || Aff. 2. For the ſtatute ſays, guod poſt mortem 
eorum reddat eam rectis hæredib'è, which the K. cannot do, nei- 
ther can the K. have the poſſeſſion of the land to his own uſe, 
unleſs by the office and the ſeiſure, ſuch conveyance made by 
the ideot be deſtroyed, and that doth not impugn the ſaid 
maxim of the common law. For in this caſe the ideot, in no 
plea that he can plead, ſhall diſable (4) or ſtultify himſelf : 
but all this is found by office, by the inquiſition and verdict 
of 12 men at the K's ſuit, who are not concluded to ſpeak the 
truth, and ſuch office, when it is found, ſhall have * relation 
a tempore nativitatis, to avoid all mean acts done by the ideot, 
as ſeoffments, releaſes, &c. and therewith agree 23 (32) E. 3. 
Sc. Sci“ fac 106, & Stamf. Prærog. 34. b. F. N. B. 202. E. 
But notwithſtanding the words of the ſaid act are general and 
emphatical, nullaten alienentur, yet if he aliens by fine, (c) or 
recovery, it ſhall bind him, as has been ſaid, for the cauſe 
atoreſaid z and ſo after ſuch office found, all gifts made by 
him of his goods or chattels, and all bonds made by ſuch 
ideot, are utterly void, and aſter ſuch office found, if the 
ideot be ſued in any action, upon any bond or writing that 
he has made, the K. by his writ (ſo long as the office ſtands 
in force) recitnig the office, ſhall ſend a 5 * to the ſuſ- 
tices where the ſuit is commenced : but the K. ſhall not have 
the cuſtody of the land which an ideot holds by (4) copy, for 
that is but an eſtate at will by the cemmon law, and if the 
King ſhould have the cuſtody of it, it would be a great 
prejudice to the lord of the manor; but yet an alienation 
made by an ideot of his copyhold after office found, ſhall be 


avoided, wide 13 Eliz. Dyer 302. And that the K. ſhail have 


fe) Stamf. Pr. 
36. a, 


F. N. B. a2: 2. 
(f/ 2:2 


the protection of the goods (e) and chattels of an ideot, as well 
as of his lands, appears by F. N. B. 232. b. where he ſays, 
that if an ideot who cannot defend, or govern himſelf nor 
order his lands, tenements, goods, and chattels, the K. of 
right ought to have him in his cuſtody, and to protect him and 
his lands, goods, and chattels ; and this appears alſo by the 
writ in the reg' de ideota inguirendo, where it is ſaid, quia (f) 
accepimus quod F. de B. fatuus & ideata exiſlit, ita d regimini 
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ui ipſius terrarum, tenementorum, bonorum & catallorum ſuor* non 
Jufficit, & quod ipſe in fatuitate ſua magnam partem terrarum & 
tenementor” ſuor” alienavit, & etiam magnam partem honor & ca- 
tall ſuor” diſſipuvit in exheredationem ſuam, & naſtri prejudic* 
nianifeſt', nos indemnitati ipſius in hac parte proſpicere volentes, 
Sc. By which it appears, that by the common law, the K. 
ſhall have as great protection of the goods and chattels of an 
ideot, as of his lands, and that as u ell the cenſumption of his 
goods and chattels, as the alienation of his lands is to be re- 
medied and redreſſed by the King, to whom the law gives his 
cuſtody and protection. And as after office found, he cannot 
alien, give, &c. fo alienations, gifts, &c. made beſore office 
found, ſhall be avoided after oſſice thereof found, as is aſore- 
ſaid, for no laches ſhall be accoented in the King, nor no 
N thereby accrue to the ideot for not ſuing ot the office 
efore the feoifment or giſt. But if the ideot dies before 
olhce found, after his death, no office can be found, for the 
words of the writ are, et ipſum viis & madis quibus ſuper ſtalu 
ſus melius pateritis informari circumſpette examinaretts, Sc. which 
cannot be done when he is dead, and without office the King 
cannot be entitled, 16 E. 3. Livery 30. and then the former 
differences as to his lands and goods hold. The ſame law, if 
a man who was of ſound memory becomes Ton compos ments, 
and afterwards aliens his land, or goods or chattels, and after- 
wards, by oſſice at the King's ſuit, it is found that he was nan 
compos mentis, and that he has aliened, &c, the King ſhall 
protect him who cannot protect bimſelf, as is aforeſaid, and 
{hall take the profits of his lands, and of all that he had (which 
the King could not do if his alienation or gift ſhould ſtand) 
and therewith maintain him and his family, but the King ſhall 
not take any part of the faid profits to his own uſe ; and al! 
this appears by the ſtat, of Prerog. Reg. cap. Io. which was 
but a declaration of the common law; item Rex providehir, 
Sc. Et nota that the faid words of F. N. B. 232. that the K. 
is bound of right by his laws to defend his ſubjects, and their 
goods and chattels, lands and tenements, extend as well to 
non comps mentis, as to an ideot; but in cale of un campos 
mentis, the King has not any intereſt in the lunatic (as he 
has in the jdeot) becauſe the lunatic may recover his memory 
which he has loſt, and therefore in the caſe of the ideot, the 
law fays, Rex habebit cuſtodiam, but in the caſe of non comp3s 
mentis, Rex providebit. And as to alienation made by nen 
combos mentis, the words are all one as they are in the caſe 
of the ideot, ſe. ita quod præd terr' & tenementa infra pres” 
tempus nullatenus alienentur, and therefore after the office 
found thereof, the alienation, gift, &c. of him who is non 
compos mentis, ate in equal caſe with the alienation or gift of 
an ideot, and the faid words of the faid writ in the regiſter, 
quia accepimus quod F. de B. fatuus & ideota exiſtit, Sc. 
extend as well to ven cempos mentis, as to a foo! _ 
or 
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for afterwards, in the ſame writ, it is ſaid, dihgenter ingui- 
ras fi idem J. fatuus & ideota fit necne, & ſi fit tunc utrum a 
nativitate ſud, an ab alio tempore, & fi ab alis tempore, tunc a 
« quo tempore & qualiter & guomodo, & ft lucidis gaudet inter vallis 
i idem J. in eodem ſtatu exiſtens terras aut terementa aligua 
altenavit necne, &c. So that it appears that in judgment of 
law, fatuus & ideota include as well nn comps mentis, as 
1d:2ta a natavitate, and therefore they are in the ſame caſe, as 
to the alicnation of their lands and tenements, goods and 
chattels. Bil. 28 H. 8. Rot. 4or. in C. B. the caſe was; 
in treſpaſs guare clauſum fregit, and cut his trees in Padding- 
1 Anderſ. 23. ton, in the county of Middleſex, per Fohan' Frauncis verſus 
—_ i 18 il Holmes, the defendant pleaded, that it was found by 
; 17.18. p 
Dy. 25, 26. pl. Office before the eſcheator in the ſaid county of Middleſex, 
I that the ſaid Jon Frauncis was a lunatic, &c. and that he was 
ſeiſed in fee of the land in which, &c. wherefore the King 
ſeiſed his perſon, and his land, and by his letters patent 
granted the rule. cuſtody and government of the ſame per- 
ſon and of his lands, to the ſaid Holmes, quamdiu that the 
perſon was lunatic, to take the profits to his own uſe, and ſo 
Juſtified, and prayed in aid of the King, and thereupon it 
was demurred in !aw, if he ſhould have aid or foot. And it 
was adjudged, that he ſhould not have aid of the King, for 
this grant was utterly void, for the King is bound to keep 
the ſaid lunatic, his wife, children, and houſhold, with the 
profits of the land, and without taking any thing to his own 
uſe, but all to the uſe of the nen compos mentis and his family, 
and all this to the intent that the King may provide, that he 
who wants reaſon ſhall not alien his lands, nor waſte his 
goods; and the King, after office found, has only proviſion, 
and has not any cuſtody or poſſeſſion of the body or lands of 
one non compos mentis, as he has of an ideot, and he has no— 
thing to grant over: but if the King provides one to have 
care and charge, that he who is non campos mentis, and his 
family ſhall be maintained, and that nothing ſhall be waſted ; 
or if one, of his own head, takes ſo much upon himſelf, in 
this caſe he is but as Bailiff of him wha is non compos mentis, 
Hutt. 16, and ſha!l be accountable as Bailiff to him who is ven cem pcs 
mentis, or to his executors or adminiſtrators; and he can- 
not cut down trees but for neceſſary houſebote, ploughbote, 
and cartbote, and to repair ancient pales, and all that 
which a Bailiff may do, he may do, and not otherwiſe. And 
therewith agrees a writ in the Regiſter directed to the 
Sheriff, diligenter inguiras utrum J. de B. a nativitatis ſug 
tempore ſemper haftenus purus ideata exiſtit, per quod cuſto- 
diam terrarum & tenementorum ſuorum in C. ad nos debeat per- 
tinere, an per infortun vel alia modo in hujuſm” infirmitai” pojtea 
inciderit, propter quod hujuſmid: cuſtodiam ad nos pertinere nen de- 
beat, And fo by theſe differences annexed you will underſtand 
your 
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your books, 18 E. 2. Fines 120. 3 E. 3. Tit. entry congeible 
Statham. 3 E. 3. Formedon -—-5 E. 3. 70. 10 E. 3 Scire 
Facias 10. and as well 32 E 3. Scire facias 106. 17 Aſſ. 17. 
17 E. 3. 11. 25 Aſſ. 4. 35 All 10. 50 Aff. 2. 9 H. 6. 6. 
39 H. 6. 24. (42) 12 E. 4. 8. F. N. B. 202. & Stamf Præ- 
rog. 34. Bratt. lib. 2. fol. 11, 12. & lib. 3. fol. 100. Britton, 
fot. 66. Brooke Tit. Dum fuit infra ætatem 9. and divers writs co. Lit 246, b. 
in the Regiſter, fol. —— and which are agreeable with the 247. a. b. 
true reaſon of the common law. Nota, reader, idrota five 

ideotes, is a Greek word, and properly ſignifies a private 

man, who has not any public office: . Latinos accipitur 

for illiterate and ſimple; apud 3 ngſtros, Non compos 

mentis; apud Anglos, in common ſpeech, a natural fool: fa- 

tuns proprie dicitur a fando, quia fatur gd” puer prims fatur, id . 
eft, quia inepte loguitur; ſed apud juriſperitos naſtros accipitur co. Lit. 236. b. 

pro Non compos mentis, & fatuus dicitur qui omnins deſipit : flul- 

tus dicitur a flupore, quia flultus eft qui propter ſluporum move- 

tur; levius e efſe flultum quam fatuum, ſe. imprudens, impro- 

vidus, ignorans mali & boni. Inſanus qui abjefta ratione omnia 

cum impetu & furore facit. Ames ab (a) que eſi particula pri- 

vativa, & mente, id eff conſilio & animo. Demens, eſi qui non 

copitat quid agit aut loquitur, (de) eft particula privativa: 

amens qui prorſus inſanit; Ariſt. 7. Ethicorum, amentes di- 

cumtur qui a natura experti rationis ſolum ſenſuum munus ex- 

eguuntur. 
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Vol. II. G g 


1 ERNON's Caſe. 
2 Bevil's Caſe. 


Slander. 
4 Copyhold Caſes. 
5 Mitton's Caſe. 
6 Bozcun's Caſe. 
7 Tyrringham's Caſe. 
8 Caſes of Appeals and Inditmen 
9 Andrew Ognel's CaſdQG. 
10 Rawlins's Caſe. 


monalty of Sadlers. | | 
12 Force and Hembling's Caſe. 
13 Herlakenden's Caſe, 
14 Fulwood's Caſe. 

15 Hind's Caſe. 

16 Boroughes's Caſe. 

17 Palmer's Caſe, 

18 Holland's Caſe, 

19 Caſes of Corporations, 

20 Digby's Caſe. | 

21 Nokes's Caſe. 

22 Sir Andrew Corbet's Caſe, 
23 Southcot's Caſe. JW 
24 Luttrel's Caſe. 

25 Drury's Caſe, 

26 Slade's Caſe. 

27 Adams and Lambert's Caſe, 
a8 Acton's Caſe. | | 
29 Dumpor's Caſe. 

30 Buſtard's Caſe. 


3 Actiones de Scandalis, or Actions for 


11 The Caſe of the Wardens and Com 


31 Beverley's Caſe of Nen campos mentis. 


Mich. 14 & 15 Eliz, 
Mich. 17 & 18 El. 


Trin. 20 Elia. 


Mich. 23 & 24 El. 


Paſch. 26 El. | 
2 26 & 27 El. 


Mich. 26 & 27 El. 


Hil. 28 El. 
Hil. 29 El. 
Mich. 29 & 30 El, 


Trin. 30 El. 
Aich. 30 C31 El. 


Paſch, 31 El. 


Fil, 33 El. 
Trin, 33 El. 
Paſch. 38 El. 
Hil. 39 El. 
Trin. 29 El. 


Mich. 40 & 41 EI. 


Hil. 41 El. 
Trin. 41 El. 


 Mib.ar1& 42 El, 


Paſch. 43 El. 
Paſch. — 7 
Trin. 43 El. 
Trin. 44 El. 

Mich. 44 & 45 El, 
Hil. 45 El. 


_ Hil. 45 EL 


Paſch. 1 Fac. Regis 
Paſch, 1 Jac, Regis 
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The Order of the Casts in this Fourth 
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